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W. 

Wainwright,  CapUin  R.  A 1  3 

Walker,  Hannah 2  215 

Wallace,  Cezaire 1  51 

Wallace,  Pierre.    Legal  representatives  of 1  51 

Wanderer.     Fishing  schooner 1  16 

Wandestrand,  Joseph 1  53 

Warner,  Catharine... •...•• 1  68 

Warner,  Samuel 2  203 

Washington  Hebrew  congregation 1  58 

Washington.     Streets  and  avenues  of 1  136 

Washington  Territory  and  contiguous  British  possessions 2  251 

Weeks,  Oliver,  and  others ; 1  174 

Webb,  Joseph,  and  others 1  43 

Webb,  Joshua 1  44 

Webster,  Frances  M 1  148 

Wehrhei m,  Valentine  G 1  22 

Weston,  George  M 2  228 

Whipple,  Betsey 1  82 

Whitford,  Irain  S 1  174 

Whitaker,  Ruhama,  and  Rebecca  Whitaker 2  270 

Whitely,  David  R 2  201 

White,  Joseph 2  218 

Wil«)n,  Alexander 2  213 

Wilkin«>n,  Ansel 2  261 

WiUUms,  John  S 1  174 

Wilcox,  Robert.     Heir  of 1  100 

Wise,  Henry  A 1  H2 

Woodruff,  William  E 1  90 

Woodworth,  John,  and  others 1  ^3 

Wood,Emma  A 1  148 

Worden,  James 1  148 

Worth,  Margaret  S 1  9 

Wonter,  Lemuel 1  124 

Y. 

Toang,  Onon •»•••«**•••••••••••••••. •••••••••%»%••»%  A      ^"^ 


REPORTS  OF  COMMITTEES. 


Reports  from  the  Committee  on  Foreign  Relations. 

Vol.    No. 
Senate  resolution  enquiring:  as  to  the  adequacy  of  the  notice  serred  on  Denmark  as 
to  the  termination  of  treaty  recognizing  the  payment  of  dues  paid  by  vessels 

passing  through  the  Sound,  or  Belts 1      97 

Petition  of  William  Foster 1     141 

Petitions  of  William  K.  Jennings   and  Aphia  Jennings,  Henry  A.  Wise,  Ann 

Robinson,  Edward  Rudd,  and  Mary  Martin— S.  bill  259 1     142 

Memorial  of  J»  Randolph  Clay—S.  bill  260 1    143 

Memorial  of  Charles  E.  Anderson— S.  bill  311. 1     171 

Petition  of  Horatio  G.  Perry— S.  bill  310 1     170 

Petition  of  Peter  Parker— S.  bill  321 1     181 

Memorial  of  J.  £.  Martin— S.  bill  322 1     182 

Memorial  of  Joseph  Graham— S.  bill  333 1     187 

Resolution,  by  Mr.  Slidell,  relative  to  the  abrogation  of  the  eighth  article  of  the 
treaty  with  Great  Britain  of  the  9th  of  August,  1842,  providing  for  a  naval 

force  on  the  coast  of  Africa,  &c 1    195 

Resolution  of  the  Senate  as  to  remodelling  the  diplomatic  and  consular  systems  of 

the  United  States— S.  bill  368 2    209 

Senate  bill  405,  to  provide  for  carrying  into  effect  the  first  article  of  the  treaty  be- 
tween the  United  States  and  her  Majesty  the  queen  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  of  June  15,  1856— S.  bill  405 2    251 

Petition  of  Dr.  James  Morrow— S.  bill  449 2    284 

Reports  of  the  Committee  on  Finance. 

Memorial  of  Franck  Taylor— S.  bill  245 1     132 

Resolution  of  the  Senate  to  inquire  into  the  propriety  of  correcting,  by  law,  the  pre- 
sent erroneous  statement  of  the  relative  values  of  the  dollar  and  the  pound 
sterling,  that  the  same  may  be  made  easily  and  exactly  commensurable — S. 
resolution  42 2    288 

Reports  from  the  Committee  on  Commerce. 

Petition  of  Levi  Robinson— S.  bill  105 1  6 

Petition  of  owners  of  fishing    schooners  "Wanderer,"  "Mary,"  and   "Olive 

Branch  "—S.  bill  126 1  16 

Petitions  of  the  owners  of  the  fishing  schooners  Brandywine,  Forrester,  Grampus, 

Ursula,  Stephen  C.  Phillips,  and  Union— S.  bill  140 1  28 

Senate  bill  171  for  the  relief  of  Samuel  A.  Morse  and  others 1  90 

Senate  bill  112  further  to  amend  the  act  approved  August  30,  1852,  for  the  better 

security  of  the  lives  of  passengers  on  board  steam  vessels,  &c 1  138 

Memorial  of  Henry  J.  Rogers— S.  bill  277 1  150 

Reports  from  the  Committee  on  Military  Affairs. 

Senate  bill  C3  and  the  papers  of  A.  S.  Robinson,  cashier  of  the  Bank  of  the  State  of 

Missouri ]  2 

Petition  of  Captain  Langden  C.  Easton— S.  bill  104 1  6 

Captain  R.  A.  Wainwright 1  3 

Denison  E.  Seymour 1  4 

Resolutions  of  the  Senate  as  to  the  history  of  the  flag  planted  on  the  capitol  of 

Mexico,  and  proposing  a  sword  (S.  R.  1)  to  Colonel  Benjamin  S.  Roberts 1  32 

Petition  of  Dempsey  Pittman— S.  bill  158 1  36 

Memorial  of  John  C.  McFerran 1  35 

Petition  of  James  Harrington— S.  bill  159 ]  37 

Memorial  of  Joshua  Shaw— S.  bill  161 ]  39 

Claim  of  Captain  George  E.  McClellan— 8.  bill  202 ]  62 
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VoL  No. 
Memorial  of  Mrs.  A^^tha  O'Brien,  widovir  of  Brevet  Major  J.  P.  J.  O'Brien — S. 

biU203 1  63 

Petition  of  Mrs.  M.  R.  McKnight,  widow  of  Francis  M.  McKnight— S.  bill  213. ...  1  87 

Petition  of  A.  S.  Bender— S.  bill  224 1  99 

Memorial  of  Francis  A .  Canninghara— S.  bill  229 1  1 08 

Petition  of  Jamee  Davidson— S.  bill  262 1  145 

Memorial  of  Adam  D.  Steuart 1  173 

Memorial  of  Alexander  Randall,  executor  of  Daniel — S.  bill  313 1  173 

Senate  bill  242  for  the  relief  of  the  Tampico  volunteers ^ 1  190 

Memorial  of  Jean  Baptiste  Faribault  and  Pelagie  Faribault— S.  bill  349 1  193 

Petition  of  Thomas  J.  Churchill— S.  bill  360 2  200 

Docaments  relating  to  the  claim  of  Major  James  Belger 2  224 

Memorial  of  Charles  McCormick— S.  bill  399 2  240 

Petition  of  the  administrator  of  Jacques  or  James  Gerardin 2  S56 

Petition  of  Susannah  T.  Lea,  widow  and  administratrix  of  James  Maglenen — S.  bill 

436 2  267 

Reports  from  the  Committee  on  Naval  Affairs, 

On  the  memorials  of  Captain  Charles  Stewart  and  other  officers — S.  bill  113 1  8 

Petitions  of  lieutenants  in  the  United  States  revenue  marine  service 1  46 

PetiUon  of  Samuel  Forrest— S.  bill  184 1  47 

William  Merrill,  and  others 1  50 

Lieutenant  John  Guest— S.  bill  211 1  85 

Memorial  of  Oscar  F.  Johnston— S.  bill  257 1  140 

PeUtion  of  Richard  W.  Meade— S.  bill  306 1  168 

Charles  D.  Maxwell— S.  bill  350 1  194 

Frederick  Chatard- S.  bill  357 2  199 

Memorials  of  the  representatives  of  General  Nathan  Towson,  deceased — S.  bill  361 .  2  201 

David  R.  White— S.  bill  361 2  201 

Washington  Allon  Bartlett,  (3  papers) 2  237 

Petition  of  W.  R.  Talbot 2  238 

William  Reynolds 2  239 

William  F.  Lovell—S.  R.  32 2  242 

William  Heine— S.  bill  400 2  241 

Memorial  of  Hans  Nelson  alias  Hans  Knutson ...••..  .g. .  • 2  249 

Memorial  of  J.  P.  Milton 2  250 

Resolution  of  Senate  as  to  compensatmg  Professor  Chauvenet  for  his  chart  called 

the  "  Great  Circle  Protractor" 2  259 

House  bill  238  granting  a  pension  to  Ansel  Wilkinson 2  261 

Memorial  of  officers  ofthe  Japan  expedition. • 2  265 

Reports  from  the  Committee  on  Public  Lands. 

Petition  of  Mrs.  Caroline  Newington— S.  bill  149 1  30 

S^te  bill  30  and  H.  R.  8,  to  amend  the  act  of  March  3,  1855,  ''granting  bounty 
land  to  certain  officers  and  soldiers  who  have  been  engaged  m  the  military 

service  ofthe  United  States" 1  31 

Petition  of  Rebecca  Freeman— S.  bill  32 1  59 

Memorial  of  Jared  L.  Elliott— S.  bill  261 1  144 

Memorial  of  Charles  F.  Coffin,  clerk  of  Indiana  Yearly  Meeting  of  Friends — S.  bill 

288 1  159 

Senate  bill  204  to  fix  the  graduation  periods  in  Greensburg  district  of  Louisiana. ...  1  163 

Petition  of  George  M.  Gordon— S.  bill  312 1  172 

Petitions  of  Oliver  Weeks  and  others  ;  of  Sarah  Baker,  John  S.  Williams,  John  S. 
Whitford,  James  Ladd,  and  others ;  David  W.  Rogers,  Mary  F.  Henderson, 

and  Benjamin  Hethaney • 1  174 

Petition  of  Thomas  T.  Russell  and  Antonio  J.  Noda— S.  bill  435 2  266 

Reports  from  the  Committee  on  Private  Land  Claims, 

Several  petitions  of  Cezaire  Wallace,  legal  representative  of  Pierre  Wallace,  and 
in  his  own  right  for  confirmation  of  land  in  "Neutral  territory"  of  Louisiana — 

8.  bill  191 1  51 

RaiolatioDS  ofthe  legislature  of  Michigan  as  to  claims  to  lands  of  Joseph  Sansfacon 

and  others— S.  bill  192 1  52 
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Vol  No* 

Petition  of  Joseph  Wandeetrand— S.  bill  193 1  53 

Memorial  of  Joseph  Smith— S.  bill  194 1  54 

Petition  of  Randall  D.  Livingston— S.  bill  197 1  56 

Cephise  Piseros,  widow  of  Louis  La  Branche — S.  bill  198 >  •  1  57 

William  Marvin— S.  bill  223 1  96 

Memorial  of  Henry  Volcker— S.  bill  240 1  126 

Petition  of  the  legal  representatives  of  John  Morrison  and  Charles  Ginn — S.  bill  241  1  127 

Hannibal  Fai^  and  others— S.  bill  270 1  147 

Smith  Mowrj 1  154 

House  bill  130  to  grant  to  L.  Jane  Homer  and  children  land  in  Oregon.. . .   1  175 

House  bill  223  to  enable  John  Crawford  to  locate  land • 1  176 

Petition  of  Martin  Fenwick— S.  bill  329 1  17d 

Senate  bill  275  to  give  to  Joshua  Kirby  and  the  widow  of  John  McNary  the  right  to 

enter  land 1  179 

Additional  papers  in  the  above  case — S.  bill  275 2  231 

Memorial  of  Joseph  W.  Thompson,  and  others,  legal  representatives  of  Charles 

Lucas— S.  bill  334 1  188 

Documents  relative  to  the  private  land  claim  of  the  legal  representatives  of  Pierre 

Cazelar—S.  bill  335 1  189 

Petition  of  Silas  Stockwell,  praying  that  a  land  warrant  issued  to  William  G.  Shaw 

may  be  cancelled  and  a  duplicate  issued  to  himself. • 2  207 

Petition  of  Sally  C.Northup 2  208 

Laurent  Millaudon— S.  bill  ?69 2  210 

Ambrose  Lanfear—S.  bill  377 2  223 

Manuel  Gonzales  Moro—S.  bill  389 2  226 

John  Dick— S.  bill  390 2  227 

Andrew  A.  H.  Knox  and  Joseph  O.  CampbcU—S.  bill  392 2  229 

Memorial  of  John  Temple— S.  bill  393 2  230 

House  bill  226  to  authorize  the  legal  representatives  of  Pascal  L.  Cerre 2  235 

House  bill  345  for  the  relief  of  the  heirs  and  legal  representatives  of  Mrs.  Magdalene 

Broutin,  widow  of  De  la  Ronde 2  268 

House  bill  346  for  the  relief  of  the  heirs  and  legal  representatives  of  Ignacio  Delino.  2  269 
House  bill  347  to  confirm  the  title  of  Ruhama  Whitaker  and  Rebecca  Whitaker. . .  2  270 
House  bill  348  for  the  relief  uf  the  heirs  and  legal  representatives  of  Bernard  Hem- 
kin 2  271 

House  bill  350  for  th*  relief  of  the  heirs  and  legal  representatives  of  Lewis  Reggio. .  2  272 
House  bill  351  to  extend  the  rights  granted  by  the  act  entitled  '*  An  act  authorizing 
certain  soldiers  of  the  late  war  with  Great  Britain  to  surrender  the  lands  drawn 

by  them  and  to  locate  others  in  lieu  thereof" •  2  273 

House  bill  354  for  the  relief  of  Benjamin  La  Fonte,  William  Altcnburg,  and  others.  2  279 

House  bill  353  for  the  relief  of  Talbot  C.  Dousman 2  283 

Beports  from  the  Committee  on  Indian  Affairs, 

Petition  of  John  H.  Home— S.  bill  46 1  1 

William  B.  Trotter— S.  bill  195 1  55 

Message  President  United  States  in  relation  to  the  claim  of  Richard  W.  Thompson.  1  180 

Memorial  of  heirs  of  Robert  McConnell— S.  bill  401 2  243 

Senate  bill  81  to  provide  payment  for  certain  depredations  of  Creek  Indians  on  the 

property  of  citizens  of  Georgia  and  Alabama .•..••....•.......  2  244 

Memorial  of  Livingston,  Kincade  db  Co. — S.  bill  425 2  257 

Beports  from  the  Committee  of  Claims! 

Petition  of  Hall  Neilson— S.  R.  8 1  18 

John  Metcalf— S.  bill  135 1  24 

Isaac  Cook  and  Pelatiah  Shepherd— S.  bill  136 1  25 

John  y .  Laub— S.  R.  9 1  27 

Memorial  of  Zadock  Thompson— S.  bill  154 1  33 

Petition  of  Josiah  S.  Little— S.  bill  169 1  41 

**Act  making  appropriations  for  the  payment  of  certain  claims,"  together  with 
opinions  of  tne  Court  of  Claims  in  the  cases  of  Samuel  P.  Todd,  John  Shaw, 

and  Isaac  Beaugrand—S.  bill  187 1  49 

Petition  of  Peter  Grover— S.  bill  205 1  79 

Samuel  V.  Niles— S.  bill  221 1  93 

Memorial  of  A.  Kintzing-.S.  bill  222 1  94 

Petition  of  the  widow  of  Rinaldo  Johnson— S.  bill  278 1  151 
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PeUUon  of  Hodges  and  Lanidale— S.  bill  278 1  151 

William  G.  Rid|^ely.    Act  for  the  relief  of— S.  bill  278.    ( Vide  also  report  No.  151.) 

l^tition  of  administrator  of  Rinaldo  Johnson  and  Ann  £.  Johnson — S.  bill  255 1  137 

(See  also  S.  bUl  278.) 

PfeUtion  of  John  Hastings— S.  bill  269 1  146 

Norwood  McClelland— S.  bill  276 1  149 

Robert  Sewell,  executor  of— S.  bill  279 1  152 

Anthony  Rankin.~S.  bill  280 1  153 

Memorial  of  John  M.  Mcintosh,  assignee  of  John  Clutes  and  Jacob  Hart — S.  bill  299  1  166 

Mra.  A .  P.  Derrick,  widow  of  W.  S.  Derrick— S.  bill  294 1  164 

Petition  of  James  T.  V.  Thompson— S.  bill  297 1  165 

John  H.  Scranton  and  James  M.  Hunt— S.  bill  308 1  169 

Robert  Graham,  in  behalf  of  heirs  of  Major  General  Arthur  St.  Clair — 

S.bill  319 1  177 

Memorial  of  Franklin  Peale— S.  bill  331 • 1  185 

Petition  of  John  Bronson— S.  bill  332 1  186 

Santiago  E.  Arguello— S.  bill  354 1  196 

John  P.  Baldwin— S.  bill  355 1  197 

CUim  of  George  A.  Magruder— S.  bill  371 2  217 

Joseph  White— S.  bill  372 2  218 

James  M.  Lindsay— S.  bill  373 2  219 

Mo«ss  Noble— S.  bill  374 2  220 

Salvador  Accardi— S.  bill  378 2  225 

Petition  of  George  M.  Weston,  in  behalf  of  sundry  citizens  of  Maine 2  228 

Memorial  of  special  agents  of  the  State  of  Maryland  for  reimbursement  of  money 

advanced— S.  bill  394 2  232 

CUim  of  Francis  A.  Gibbons  and  Francis  X.  Kelly— S.  bill  407 2  245 

Joseph  D.  Beer— S.  bill  408 2  246 

ThomasM  Newell— S.  bill  409 2  247 

Memorial  of  Anthony  S.  Robinson— S.  bill  420 2  253 

CUim  of  Thomas  Crown— S.  bill  426 2  258 

Petition  of  Ephraim  Hunt— S.  bill  437 2  274 

CUim  of  Thomas  H.  Baird— S.  bill  438 2  275 

Petition  of  George  Jewelt,  executor  of  Luther  Jewett — S.  bill  439 2  276 

Claim  of  Ernest  Fiedler— S.  bill  440 2  277 

Sturges,  Bennett  &  Co.— S  bill  441 2  278 

H.arid  F.  W.  Meyer- S.  bill  452 2  286 

James  Beatty 's  executor— S.  bill  453 2  287 

Thomas  Rhodes  and  Jeremiah  Austill- S  bill  457 2  290 

Reports  from  the  Committee  on  Eevdutionary  Claims, 

Petitions  of  sundry  persons  praying  for  the  full  benefit  of  sundry  resolutions  of  the 
Continental  dongress  for  the  relief  of  the  officers  of  the  revolutionary  army, 

their  widows  ana  orphans — S.  bill  109 • •••  1  7 

Memorial  of  Elizabeth  A.  R.  Linn— S.  bill  138 1  26 

Petition  of  Hannah  F.  Niles— S.  bill  220 1  92 

Sophia  Turner,  heir  of  Dr   Wilcox 1  100 

Lucy  Tate,  widow  of  Edmund 1  101 

Peter  Van  Buskirk,  heir  of  Thomas 1  102 

Bracket  Leavett,  heir  of  Thomas 1  103 

Carter  Page 1  104 

James  Purvis ....•  1  105 

William  Allen,  grandson  of  Jonathan  Allen • 1  106 

Memorial  of  the  heirs  of  Major  Samuel  Scott— S.  bill  228 1  107 

legal  representatives  of  James  Boll,  late  of  Canada— S.  bill  233. . .  1  122 

Petition  of  Elizabeth  V.  Lindsay,  heir  of  Wm.  Lindsay— S.  bill  231 1  123 

Robert  H.  Coggeshall 1  161 

Stephen  Tuthill 1  162 

Catherine  V.  R.  Cochrane— S.  bill  362 2  204 

Betsey  Murch  and  Ebenezer  Murch 2  211 

Memorial  of  the  heirs  of  Colonel  Isaac  Shelby— S.  bill  458 2  289 

Reports  from  the  Committee  on  the  Judiciary. 

On  the  protest  of  members  of  the  legislature  of  the  State  of  Illinois  against  the  elec- 
tion of  the  Hon.  Lyman  Trumbull  as  a  senator 1  15 

Memorial  of  Adam  D.  Steuart— S.  bill  200 1  60 
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Memorial  of  Charles  Steam»— S.  bill  326 1  183 

Reeolution  of  the  Senate  to  inquire  into  the  expediency  of  providing,  by  Iaw»  for 

any  vacancy  that  may  occur  in  the  office  of  President  of  the  United  States  «...  2  260 

Repcydafrom  the  Committee  on  the  Post  Office  and  Post  Roads. 

On  resolution  of  Senate  to  inquire  into  the  expediency  of  correcting  an  error  in  the 

bid  of  contractors  on  route  No.  6303 — S.  K.  7 •  •  • •• . . .  1  17 

Memorial  of  John  H.  Scranton  and  James  M.  Hunt — S.  bill  162 1  40 

Resolution  of  Senate  concerning  the  transmission  of  the  mail  and  property  of  the 

United  States  over  the  Illinois  Central  railroad 1  160 

Memorial  of  Ithiel  S  Richardson— S.  bill  327 1  184 

Luther  V.  Bell—S.  bill  327 1  184 

John  Scott— S.  bill  364 2  206 

Petition  of  Jacob  Hall— S.  bill  417 2  252 

Memorial  of  citizens  of  Apalachicola,  Florida — S.  bill  387 1 2  255 

Petition  of  George  H.  Giddings— S.  bill  432 2  264 

Memorial  of  Edward  H.  Carmick 2  285 

Reports  from  the  Committee  on  Pensions, 

On  the  petition  of  John  T.  Sprague,  in  behalf  of  Mrs.  Margaret  S.  Worth 1  9 

Petition  of  William  R.  Combs 1  10 

Deborah  Chaffee,  grand  daughter  of  Thomas  Dimon 1  11 

Isaac  Carpenter 1  12 

Benjamin  Berry— S.  bill  120 1  14 

RuAis  K.Lane 1  13 

Enoch  S.  Moore 1  19 

Daniel  Brown I  20 

John  Brown 1  21 

citizens  of  Illinois,  in  behalf  of  Valentine  G.  Wehrheim 1  22 

Miles  Devine 1  23 

Susannah,  widow  of  Peter  Codrington 1  42 

Petitions  of  Joseph  Webb,  Reuben  Clough,  John  Woodworth,  and  Orson  Young. . .  1  43 

Petition  of  Rebecca  Halsey,  widow  of  ^phaniah — S.  bill  181 1  45 

Joshua  Webb 1  44 

Nathaniel  Mothershead- S.  bill  201 1  61 

Stephen  Jackson • ,.••..... 1  64 

Jesse  Barker 1  65 

Thomas  Coward ]  66 

Lucy  Bingham 1  67 

Getty  Powers 1  67 

Catharine  Warner 1  68 

Martha  Morris 1  68 

Jane  StanVough 1  68 

John  Lamothe 1  69 

Lyman  Treat 1  70 

Martha  Stanton 1  71 

Nathan  Cook 1  7^ 

Leslie  Coombs 1  73 

John  Allen 1  74 

Margaret  Hanson 1  7S 

Zachariah  Corbin 1  76- 

Robert  Morton,  representative  of  Abigail  Morton 1  77 

William  J.  Sears 1  78 

Albert  Hart— S.  bill  80 1  80 

DocumenU  relating  to  claim  of  Levi  C.  Harris— S.  bill  207 1  81 

Betsey  Whipple— S.  bill  208 ^  1  82 

Joshua  Mercer— S.  bill  209 1  83 

Alpheus  T.  Palmer— S.  bill  210 1  84 

Amaziah  Goodwin— S.  bill  212 1  ^(^ 

Samuel  B.  Porter— S.  bill  215 1  89 

Senate  bill  146  for  compensating  agents  for  paying  pensions,  and  mode  of  settlement 

of  their  accounts 1  90 

Petitions  of  Daniel  Hay,  William  E.  Woodruff,  Joel  M.  Smith,  Shepherd  Knapp, 

and  Azel  Spalding,  for  comoensation  for  paying  pensions — S.  bill  146 1  0 

Senate  resolution  (S.  R.  6)  declaring   in  what  manner  the  pension  laws  for  the 

benefit  of  the  Cherokee  Indians  shall  be  executed 1  9S 
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PtetHioo  of  MarU  Price ,  widow  of  John 1  98 

PhtlemoB  Bacon 1  109 

cittxeot  of  De  KaJb  county,  Alabama,  in  behalf  of  granting  a  peniion  to 

Sarah  Benge 1  110 

Dorcaa  Carey,  widow  of  Peter 1  111 

Oatberine  Jacobs,  widow  of  Francis  Jacobs 1  118 

citizens  of  Hawkins  county,  Tennessee,  in  behalf  of  pension  for  James 

Francisco 1  113 

John  Borkbalter 1  114 

Mrs.  Alison  Logan 1  115 

Ebenezer  Hitchcock 1  116 

BAary  Bennett , 1  117 

MeiDorial  of  Michael  R.  aark 1  118 

PetitiDD  of  Lacinda  Peters,  wife  of  Barton  Peters 1  119 

WUliam  Patterson 1  120 

A.  SeefeM 1  121 

L«mael  Worster— S.  bill  235 1  124 

Daniel  Doland—S.  bill  236 1  125 

Dr.  Moses  Carter 1  128 

Elizabeth  Dowdall 1  129 

Jacob  Washington  Morse  ..'.... 1  130 

Joseph  Colby,  administrator  of  Ebenezer  Colby 1  131 

MdDonal  of  Mrs.  Olivia  W.  Cannon,  widow  of  the  late  Midshipman  Joseph  S. 

OsnnoD— S.  bill  246 1  133 

Petition  of  Morris  Powers— S.  bill  247 1  134 

Senate  bill  216  for  the  relief  of  Timothy  Caran 1  135 

Petitions  of  Nancy  Bowen,  (S.  bill  256)  and  Sarah  Larrabee— S.  R.  16 1  139 

Petitions  of  Nannie  Denman,  widow  of  Lieutenant  F.  J.  Denman ;  Elizabeth  Foster, 
widow  of  Lieutenant  Wm.  S.  Foster ;  Margaret  F.  Smith,  widow  of  Sergeant 
Blair  Smith ;  Mary  B.  Dusenberry,  widow  of  Major  Samuel  B.  Dusenberry  ; 
Frances  M.  Webster,  widow  of  Lucian  R.  Webster  ;  Mary  A.  M.  Jones,  widow 
of  General  Roger  Jones  ;  Elizabeth  Monroe,  widow  of  Surgeon  Monroe;  Emma 
A.  Wood,  widow  of  Surgeon. Wood  ;  Eliza  E.  Ogden,  widow  of  Major  A.  E. 
Ogden  ;  A.  L.  Mason,  guardian  of  J.  Duncan  Mason,  minor  child  of  Qaptain 

Jamee  L.  Mason— S.  bill  274 1  ™ 

Petition  of  James  Worden,  invalid  pensioner  of  the  navy — S.  bill  274 1  Jjo 

Memorial  heirsnit-U  w  of  Sarah  Crandall,  deceased— S.  bill  284 1  155 

PeUtion  of  Sarah  Blount— S.  bill  285 |  Jf? 

Ann  Turner,  widow  of  Elbert  Turner— S.  bill  286 ;'  "a  'L',; 

Nancy  M.  Gunsally,  formerly  widow  of  Lyman  M.  Richmond— S.  bill 

5^7  ..•••..•••• «.•••• • ...•••••••••••  1  '^ 

Mrs.  Michael  Cartner,  widow  of  Henry  Cartner 2  202 

Samuel  Warner i  f?X 

John  R.Tucker *  o  , 

Alexander  Wilson ^  2J4 

Sally  Keyes 2  215 

Memonal  of  Hannah  Walker,  widow  of  Francis '  2  216  • 

Pstitioo  of  James  Connelly a  001 

Eliza  B.  McNeill— S.  bill  375 |  222 

Joseph  Hill— S.  bill  376. •  • «V  *  * '  1-5 '  * 

Memorial  of  citizens  of  Michigan,  in  behalf  of  children  of  Hon.  Thomas  Fitzgeraia—  ^  ^^ 

s.  bill  421 ;;;  2  262 

PetiUon  of  Maurice  K.  Simons — S.  bill  429 2  263- 

Margaret  Davis,  widow  of  George— S.  bill  430 


Reports  from  the  CommUtee  an  the  District  of  Columbia. 


Petition  of  Silas  H.  Hill,  William  B.  Todd,  Samuel  Bacon,  and  others-S.  bill  1         ^      43: 

Memorial  of  Michael  Nash— S.  bill  185 \'""^':\\\oq '.'!!'. ^      ^ 

Washington  Hebrew  Congregation— S.  bill  IW  •  •  •  ••  •  •  •  ^o- 

board  of  trustees  of  ,.ublic  schools  of  Wa.hm^n,  for^«ty  '^^  »^  J„^, 

ceeds  heretofore  received  for  loU,  to  be  applied  10  w. ^      ^ 

purposes— S.  bill  214 •  •  •  •  ••  •  '.ri^Qt'Vpl' over  the  avenues 

R«olution  of  the  SelSinrto  the  i^^^^^'onofiheV^^  &c. . .  •    1     13^^ 

of  the  city  of  Washington,  and  '^^^^^^^^^^JJJ'^^  251  ) 
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Reports  front  the  Committee  on  Patents  and  the  Patent  Office. 

Vol.  No. 

Memorial  of  Edwin  A.  Sievenn— S.  bill  147 1  29 

Petition  of  Cyrus  H.  McCormick— S.  bill  301 1  167 

Application  for  extension  of  patent  granted  to  Uri  Emmons 2  233 

Petition  of  Nathan  Scbolfield— S.  bill  396 2  234 

Nathaniel  Hajward— S.  bill  414 2  248 

Memorial  of  Edward  Harte—S.  bill  433 2  280 

Reports  from  the  Committee  on  Territories. 

On  so  much  of  President's  message  as  relates  to  Territorial  affairs,  and  other  mes- 


sages in  regard  to  affairs  in  Kansas  Territory 1      34 

(See  S.  bill  172  ) 

Bills  and  amendments  to  bill  (S.  172)  relating  to  Kansas,  and  majority  and  minority 
reports  on  bill  S.  356  for  the  pacification  of  that  Territory,  and  certain  other 
bills,  viz:  S.  172,  S.  341,  S.  343,  and  S.  351 2    198 

House  bill  75  to  reorganize  the  Territory  of  Kansas,  and  for  other  purposes 2    282 

Report  from  the  Committee  on  Agriculture, 

Resolution  as  to  the  expediency  of  an  appropriation  fur  the  importation  of  seed 

sugar  cane  for  gratuitous  distribution 2    236 

Reports  from  the  Committee  on  the  Library. 

Resolution  of  the  Senate  as  to  a  bust  of  the  late  Chief  Justice  Rutledge— S.  bill  363    2    205 
House  resolution  11  commendatory  of  Dr.  £.  K.  Kane,  &;.c 2    281 

Select  Committees. 

On  resolution  to  inquire  into  the  circumstances  attending  the  assault  committed 

upon  the  person  of  the  Hon.  Charles  Sumner... •     1     191 

On  amendments  to  the  rules  of  the  Senate,  for  the  better  preservation  of  order  in 

debate,  and  order  of  business •...    1     192 
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Junk  30,  1856.— Ordered  to  be  printed. 

Motion  by  Mr.  Jones,  of  Tennesiee,  to  print  10,000  additional  copiei  referred  to  the  Com- 
mittee on  Printing. 


Mr.  Douglas  made  the  following 
8  REPORT. 

[To  accompany  Bill  S.  356.] 

The  Committee  on  Territories ,  to  which  was  recommitted  **  a  biU  to  au- 
thorize the  people  of  the  Territory  of  Kansas  to  form  a  constitution  and 
State  goveimmenty  preparatory  to  their  admission  into  the  Union,  when 
they  have  the  requisite  population;*'  and  to  which  was  referred  *'a 
biU  to  restore  order  and  peace  in  Kansas;"  and  ''a  bill  supplemen- 

1  I  tct^f  l<^  '^^  ^^^  ^^  organize  the  Territories  of  Nebraska  and  Kansas,' 
and  to  provide  for  the  faithftd  execution  of  the  said  act  in  the  Terri- 
tory of  Kansas,  according  to  the  true  intent  and  meaning  thereof;" 
and  an  ^^  amendment  prepared  by  Mr.  Seward,  to  the  btU  (S.  172,) 
*  to  authorize  the  people  of  the  Territory  of  Kansas  to  form  a  constitu- 
tion and  State  government,  preparatory  to  their  admission  into  the 

*2  Union,  wTien  they  have  the  requisite  population;'  "  and  ^^an  amend- 

ment" proposed  by  Mr.  Toombs  as  a  substitute  for  the  last  named  biU, 
(S.  1T2,)  have  examined  and  considered  the  same,  and  beg  leave  to 
report: 

The  existing  government  in  the  Territory  of  Kansas  was  organized 
in  pursuance  of  an  act  of  Congress  approved  May  30,  1854,  instituting 
temporary  governments  for  the  Territories  of  Nebraska  and  Kansas, 
preliminary  to  their  admission  into  the  Union  on  an  equal  footing 
with  the  original  States,  so  soon  as  they  should  have  the  requisite 
population.  The  organic  law  of  Kansas  is  identical  with  that  of 
Nebraska  in  all  its  provisions  and  principles.  Each  is  based  on  that 
great  fundamental  principle  of  self-government  which  underlies  our 
whole  system  of  republican  institutions,  as  promulgated  in  the  Decla- 
ration of  Independence,  consecrated  by  the  blood  of  the  revolution, 
and  consolidated  and  firmly  established  by  the  Constitution  of  the 
United  States.  Each  recognizes  the  right  of  the  people  thereof,  while 
a  Territory,  to  form  and  regulate  their  own  domestic  institutions  in 
their  own  way,  subject  only  to  the  Constitution  of  the  United  States, 
and  to  be  received  into  the  Union  so  soon  as  they  should  attain  the 
requisite  number  of  inhabitants,  on  an  equal  footing  with  the  original 
States  in  all  respects  whatever.    These  two  Territories  were  thus 
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organized  in  1854  under  the  authority  of  the  same  act  of  Congress,  • 
with  equal  rights,  privileges,  and  immunities,  and  with  the  same  safe- 
guards and  guarantees  for  the  quiet  enjoyment  of  their  liberties,  with- 
out molestation  by  foreign  interference  or  domestic  violence. 

In  Nebraska  the  inhabitants  have  enjoyed  all  the  blessings  which 
it  is  possible  for  a  law-abiding  people  to  derive  from  the  faithful  ad- 
ministration of  a  wise  a'nd  just  government.  Life,  liberty,  and  pro- 
perty have  been  held  sacred,  the  elective  franchise  has  been  preserved 
inviolate,  and  all  the  rights  of  the  citizen  have  been  protected  against 
fraud  or  violence  by  laws  of  his  own  making.  These  are  the  legiti- 
mate fruits  of  the  principle,  the  practical  results  of  fidelity  to  the  pro- 
visions of  the  Nebraska  organic  act.  There  was  no  foreign  interference 
with  their  domestic  affairs,  no  fraudulent  attempt  to  control  the  elec- 
tions by  non-resident  voters.  Emigrant  aid  societies,  with  their 
affiliated  associations  and  enormous  capital,  did  not  extend  their  ope- 
rations to  Nebraska,  and  hence  there  were  no  counter  schemes  formed 
to  control  the  elections  and  force  institutions  upon  the  Territory 
regardless  of  the  rights  and  wishes  of  the  bona  fide  inhabitants.  The 
principle  of  the  organic  law,  the  right  of  the  people  to  manage  their 
internal  affairs  and  control  their  domestic  concerns  in  obedience  to  the 
Federal  Constitution,  was  permitted  to  have  fair  play,  and  work  out 
its  natural  and  legitimate  results.  Hence  peace,  security,  and  pro- 
gress, in  all  the  elements  of  prosperity  in  this  Territory,  have  vindi- 
cated the  wisdom  and  policy  of  the  Nebraska  act. 

Fortunate  would  it  have  been  for  the  peace  and  harmony  of  the 
republib,  and  still  more  fortunate  for  the  unhappy  people  of  Kansas, 
had  they  been  permitted,  in  the  undisturbed  enjoyment  of  their  ac- 
knowledged rights,  to  derive  similar  blessings  from  the  same  organic 
law.  Your  committee  can  perceive  no  reason  why  the  same  causes 
would  not  have  produced  like  results  in  Kansas  but  for  the  misguided 
efforts  of  non-residents  of  the  Territory,  citizens  of  the  different  States, 
who  had  no  moral  or  legal  right  to  interfere  wfth  the  elections  and 
legislation  of  the  Territory,  to  seize  upon  the  legislative  power 
througti  the  ballot-box,  and  thus  control  the  local  and  domestic  insti- 
tutions of  a  feeble  and  sparsely  settled  Territory.  Upon  this  point 
we  have  had  no  reason  to  doubt,  but  much  to  strengthen  and  confirm, 
the  correctness  of  the  views  contained  in  the  report  of  the  Committee 
on  Territories  of  the  12th  of  March  last,  to  wit: 

''In  tracing,  step  by  step,  the  origin  and  history  of  these  Kansas 
difficulties,  your  committee  have  been  profoundly  impressed  with  the 
significant  fact,  that  each  one  has  resulted  from  an  attempt  to  violate 
or  circumvent  the  principles  and  provisions  of  the  act  of  Congress  for 
the  organization  of  Kansas  and  Nebraska.  The  leading  idea  and 
fundamental  principle  of  the  Kansas-Nebraska  act,  as  expressed  in 
the  law  itself,  was  to  leave  the  actual  settlers  and  hona-fide  inhabitants 
of  each  Territdry  ^^  perfectly  free  to  form  and  regulate  their  domestic 
institidions  in  their  own  tcay,  subject  only  to  the  Constitution  of  the 
United  States."  While  this  is  declared  to  be  *Hhe  true  intent  and 
meaning  of  the  act,''  those  who  were  opposed  to  allowing  the  people 
of  the  Territory,  preparatory  to  their  admission  into  the  Union  as  a 
>State,  to  decide  the  slavery  question  for  themselves,  failing  to  accom- 
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plish  their  purpose  in  the  halls  of  Congress,  and  under  the  authority 
of  the  Constitution,  immediately  resorted  in  their  respective  States  to 
unusual  and  extraordinary  means  to  control  the  political  destinies  and 
shape  the  domestic  institutions  of  Kansas,  in  defiance  of  the  wishes  and 
regardless  of  the  rights  of  the  people  of  that  Territory  as  guarantied 
by  their  organic  law.  Combinations  in  one  section  of  the  Union  to 
simulate  an  unnatural  and  false  system  of  emigration,  with  the  view 
of  controlling  the  elections,  and  forcing  the  domestic  institutions  of 
the  Territory  to  assimilate  to  those  of  the  non-slaveholding  States, 
were  followed,  as  might  have  been  foreseen,  by  the  use  of  similar 
means  in  the  slaveholding  States,  to  produce  directly  the  opposite  re- 
sult. To  these  causes,  and  to  these  alone,  in  the  opinion  of  your  com- 
mittee, may  be  traced  the  origin  and  progress  of  all  the  controversies 
and  disturbances  with  which  Kansas  is  now  convulsed. 

"If  these  unfortunate  troubles  have  resulted  as  natural  consequences 
from  unauthorized  and  improper  schemes  of  foreign  interference  with 
the  internal  affairs  and  domestic  concerns  of  the  Territory,  it  is  ap- 
parent that  the  remedy  must  be  sought  in  a  strict  adherence  to  the 
principles,  and  rigid  enforcement  of,  the  provisions  of  the  organic  law." 

The  correctness  of  this  position  in  respect  to  the  causes  of  "these 
Kansas  difficulties,"  ^UhcU  each  one  has  remit ed  from  an  attempt  to  vio- 
late or  circumvent  the  principles  and  provisions  of  the  Kansas-Nebraska 
act,"  and  that  ^Uhe  remedy  must  be  sought  in  a  strict  adherence  to  the 
principles,  and  rigid  enforcement  of,  the  provisions  of  that  act"  is  re- 
cognized and  affirmed  in  the  provisions  of  "a  bill  to  restmx  order  and 
peace  in  Kansas  "  introduced  by  the  senator  from  Illinois  (Mr.  Trum- 
bull) and  referred  to  this  committee.  The  first  section  provides  "that 
for  temporary  purposes,  and  till  Congress  shall  otherwise  direct,  the 
Territory  of  Kansas  be,  and  the  same  hereby  is,  annexed  to  and  made 
part  of  the  Territory  of  Nebraska,  and  all  the  laws  now  in  force  in 
the  Territory  of  Nebraska,  and  not  locally  inapplicable,  are  hereby 
extended  to  and  over  the  Territory  of  Kansas,  and  shall  have  the 
same  force  and  effect  therein  as  they  now  have  in  Nebraska  Terri- 
tory," &c. 

The  second  section  provides  that  all  offices  in  Kansas  shall  be  va- 
cated, and  recognizes  the  validity  and  binding  force  of  the  acts  passed  by 
the  territorial  legislature  of  Kansas,  but  contains  a  repealing  clause  to 
take  "effect  on  the  passage  of  this  act." 

The  bill  does  not  propose  to  repeal  the  organic  act  of  Kansas  Ter- 
ritory, nbr  to  restore  the  Missouri  compromise,  for  the  obvious  reason 
that  its  sole  object,  as  stated  in  the  title,  is  "to  restore  order  and 
peace  in  Kansas."  Inasmuch  as  the  passage  of  the  Kansas-Nebraska 
act  and  the  repeal  of  the  Missouri  compromise  have  produced  "order 
and  peace"  in  Nebraska,  and  could  have  had  no  infiuence  in  creating 
the  present  difficulties  in  Kansas,  the  repeal  of  the  former  and  the 
restoration  of  the  latter  would  not  have  accomplished  the  objects  of 
the  bill.  On  the  contrary,  the  bill  proceeds  on  the  theory  that  the 
best,  if  not  only,  mode  "to  restore  order  and  peace  in  Kansas,"  is  to 
place  the  people  of  that  Territory  directly  under  the  protection  of  the 
Nebraska  act,  according  to  the  true  intent  and  meaning  thereof,  and 
thus  leave  them  "perfectly  free  to  form  and  regulate  their  domestic 
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institutions  in  their  own  way,  subject  only  to  the  Constitution  of  the 
United  States,  with  the  rigJu  to  came  into  the  Union  with  or  without 
slavery,  os  their  Constitution  may  prescribe  at  the  time  of  admission,*' 

Your  committee  fully  concur  in  the  objects  of  the  bill  as  thus  un- 
derstood and  expressed,  but  perceive  serious  obstacles  in  the  way  of 
accomplishing  those  objects  in  the  mode  proposed.  In  the  first  place, 
the  present  difficulties  in  Kansas,  although  produced  by  the  causes 
already  stated,  arise  out  of  the  fact  that  there  is  a  large  body  of 
armed  men  in  that  Territory  thoroughly  organized  for  the  avowed 
purpose  of  resisting  to  ^^a  bloody  issue*'  the  laws  and  constituted  au- 
thorities of  the  Territory,  and  to  that  end  have  established  and  put 
in  partial  operation  an  independent  government  in  conflict  with  the 

f;overnment  established  by  Congress  and  in  defiance  of  its  authority, 
f  Kansas  should  be  annexed  to  Nebraska,  and  still  left  under  the 
same  organic  law,  the  difficulties  are  not  removed  so  long  as  the  re- 
bellion continues  and  the  revolutionary  government  exists  in  defiance 
of  the  authority  of  Congress.  The  efiect  would  be  to  aggravate  the 
evil  and  enlarge  the  theatre  of  its  disasters. 

Your  committee  can  perceive  no  wisdom  or  justice  in  making  the 

{)eople  of  Nebraska  involuntary  parties  to  an  organized  system  of 
awless  violence  which  they  have  had  no  agency  in  producing,  and 
from  the  calamities  of  which  they  are  entitled  to  be  exempted  by  their 
fidelity  to  the  Constitution  and  laws  of  the  land.  Besides,  if  the  rea- 
sons assigned  for  refusing  obedience  to  the  laws  of  Kansas  are  well 
founded,  the  same  objections  would  apply  with  much  greater  force  to 
obeying  the  laws  of  Nebraska.  If  the  assumption  that  some  non- 
residents participated  in  the  elections,  and  to  that  extent  affected  the 
legislation  of  Kansas,  be  a  sufficient  justification  for  resisting  all  the 
laws  enacted  by  the  legislature,  the  fact  that  none  of  the  inhabitants 
of  Kansas  had  any  voice  in  making  the  laws  of  Nebraska,  which  it  ifi 
now  proposed  to  extend  over  them  by  an  act  of  Congress,  without 
their  consent,  would  furnish  a  much  more  plausible  pretext  for  resist- 
ing the  laws  of  Nebraska.  If  it  be  said  that  some  of  the  enactments 
of  the  Kansas  legislature  are  obnoxious  to  that  portion  of  the  inhabi- 
tants who  resist  the  constituted  authorities  in  the  execution  of  the 
laws  of  that  Territory,  what  assurance  have  we  that  the  same  persons 
would  not  find  fault  with  some  of  the  enactments  of  the  Nebraska 
legislature,  and  assign  the  double  reason  for  refusing  obedience  to 
them;  first,  that  they  had  no  voice  in  making  them,  and  second, 
that  they  were  opposed  to  them,  and  would  not  obey  any  law  they  do 
not  like.  For  the  reasons  stated,  your  committee  cannot  recommend 
the  proposition  to  annex  Kansas  to  Nebraska  as  a  measure  calculated 
'^  to  restore  order  and  peace  in  Kansas.'' 

The  next  proposition  in  the  order  in  which  they  were  referred  to 
to  your  committee  is  the  '^  Bill  supplementary  to  an  act  to  organize 
the  Territories  of  Nebraska  and  Kansas,"  introduced  by  the  senator 
from  Delaware,  (Mr.  Clayton.)  This  bill  embraces  two  leading  ideas, 
the  one  to  reorganize  the  legislature  of  the  Territory,  and  the  other 
to  admit  Kansas  into  the  Union  on  an  equal  footing  with  the  original 
States,  in  compliance  with  the  principles  and  provisions  of  the  Kansas- 
Nebraska  act,  whenever  it  should  be  ascertained  by  a  census  that  the 
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Territory  contained  a  federal  population  of  ninety-three  thousand  four 
hundred  and  twenty  inliabitants.  So  much  of  the  bill  as  relates  to 
the  admission  of  the  State  is,  in  substance,  a  copy  of  the  one  reported 
bj  the  Committee  on  Territories  on  the  17th  of  March  last,  and  hence 
may  be  assumed  to  possess  all  the  advantages  which  may  be  fairly 
claimed  for  that  proposition,  and  liable  to  whatever  objections  may  be 
justly  urged  against  it.  That  portion  of  the  bill  which  provides  for 
the  reorganization  of  the  legislature  contains  some  wise  and  excel- 
lent provisions,  especially  those  intended  to  guard  the  elective  fran- 
diise  against  fraud  and  violence,  and  to  ensure  a  free  and  fair  expres- 
lion  of  the  popular  voice  through  the  ballot  box ;  while  others  are 
liable  to  serious  and  fatal  objections  in  consequence  of  their  repug- 
nance to  the  great  principle  embodied  in  the  Kansas-Nebraska  act, 
and  affirmed  in  the  preamble,  although  not  sustained  by  all  the  pro- 
risions  of  the  bill  under  consideration. 

The  next  in  order  is  ^^  a  bill  supplementary  to  an  act  to  organize 
the  Territories  of  Nebraska  and  Kansas,  and  to  provide  for  the  faith- 
fttl  execution  of  the  said  act  in  the  Territory  of  Kansas,  according  to 
the  true  intent  and  meaning  thereof,"  introduced  by  the  senator  from 
Missouri,  Mr.  Geyer.  This  bill  makes  no  provision  for  the  admission 
of  Kansas  into  the  Union,  and  has  for  its  main  object  efficient  provi- 
sions for  preserving  the  sanctity  of  the  ballot  box,  and  to  throw  such 
afi^nards  around  the  elective  franchise  as  would  effectually  protect 
it  from  fraud,  violence,  intimidation,  or  any  other  improper  influence, 
which  would  prevent  a  fair  expression  of  the  popular  will  in  all 
dections  in  the  Territory.  Most  of  the  provisions  of  this  bill  are 
admirably  adapted  to  the  objects  in  view,  and,  should  it  be  determined 
to  pass  no  law  for  the  admission  of  Kansas  into  the  Union,  your 
committee  would  not  hesitate  to  adopt  most  of  them,  with  some 
modifications,  as  the  best  solution  of  the  existing  difficulties  in 
Kansas. 

The  two  remaining  propositions  referred  to  your  committee  relate 
to  the  same  subject  matter,  and,  although  entirely  different  in  their 
character,  will  be  considered  together.  They  are,  first,  an  amend- 
ment in  the  form  of  a  substitute,  proposed  by  the  senator  from  New 
York,  (Mr.  Seward,)  to  the  bill  reported  by  the  Committee  on  Territo- 
ries on  the  iTth  of  March  last,  and  the  other  an  amendment  in  the 
form  of  a  substitute  for  the  same  bill,  proposed  by  the  senator  from 
Georgia,  (Mr.  Toombs.)  The  amendment  of  the  senator  from  New 
York,  which  he  proposes  as  a  substitute  for  the  entire  bill,  provides 
for  the  immediate  admission  of  Kansas  into  the  Union,  without 
making  any  provision  for  the  formation  of  a  constitution,  or  the 
establishment  of  a  State  government.  It  may  be  the  intention  of  the 
author  of  this  proposition  to  recognize  and  put  in  operation  a  paper 
framed  at  Topeka  m  October  last,  and  called  ''  a  constitution  of  the 
State  of  Kansas,"  a  portion  of  which  has  been  presented  to  the  Senate 
and  referred  to  this  committee,  although  the  boundaries  and  territory 
described  and  embraced  within  the  provisions  of  said  pretended  con- 
stitution are  widely  different  from  those  described  and  provided  for  in 
the  proposition  of  the  senator  from  New  York.  For  instance,  while 
the  State  which  the  senator  from  New  York  proposes  to  admit  is 
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described  in  his  proposition  to  be  bounded  on  the  west  by  the  103d 
meridian  of  longitude,  that  provided  for  in  the  Topeka  constitution  ex- 
tends several  hundred  miles  beyond  that  meridian  and  joins  the  Ter- 
ritory of  Utah,  and  meanders  the  summit  of  the  Rocky  Mountains  for 
its  western  boundary,  and  thus  embracing  a  Territory  larger  than  the 
combined  area  of  several  of  the  New  England  States,  which  is  not 
contained  within  the  limits  of  the  State  proposed  to  be  admitted  by 
the  amendment  of  the  senator  from  New  York.  The  fact  that  the 
amendment  of  that  senator  does  not  refer  to  the  Topeka  constitution, 
nor  to  any  other  constitution,  nor  to  any  supposed  State  government 
in  Kansas,  taken  in  connexion  with  this  vast  discrepancy  in  the 
boundaries  and  territory  proposed  to  be  embraced  within  the  limits  of 
the  proposed  State,  would  authorize  the  presumption  that  he  proposes 
to  ignore  and  reject  the  Topeka  constitution  and  State  government, 
at  the  same  time  that  he  subverts  the  territorial  government 
-established  by  Congress,  and  thus  leave  the  inhabitants  without  any 
government,  or  law,  or  protection  of  any  kind,  free  to  defend  their 
Tights  and  settle  all  matters  in  dispute  by  the  arbitrament  of  the 
sword.  Such,  in  the  opinion  of  your  committee,  would  be  the  fair 
interpretation  and  inevitable  eflTect  of  the  proposition  of  the  senator 
from  New  York,  if  it  should  unfortunately  become  the  law  of  the 
land.  If,  on  the  other  hand,  he  should  revise  and  reconstruct  his 
proposition  in  such  a  manner  as  to  recognize  and  legalize  the  Topeka 
constitution  and  State  government,  it  becomes  important  to  inquire 
into  the  legality,  regularity,  and  fairness  of  the  proceedings,  with  the 
view  of  ascertaining  whether  it  was  the  work  of  the  whole  body  of 
the  people  of  Kansas,  or  the  act  of  a  political  party,  or  of  a  mere 
faction,  being  a  small  minority  of  the  inhabitants,  whose  chief  griev- 
ance consisted  in  the  fact  that  they  could  not  control  the  majority. 

It  is  not  pretended  that  any  of  the  proceedings  which  resulted  in  the 
formation  of  the  Topeka  constitution  were  had  in  pursuance  of  law. 
The  preliminary  meetings,  the  calling  of  the  convention,  the  appoint- 
ment of  delegates,  the  assembling  of  the  convention,  the  formation  of 
the  constitution,  the  voting  on  its  ratification,  the  election  of  officers 
under  it — each  and  every  step  in  the  whole  movement  was  not  only 
without  the  authority  of  law,  but  a  part  of  a  scheme,  openly  and 
toldly  avowed  in  their  meetings  and  conventions,  having  for  its  ob- 
ject the  subversion  of  the  government  established  by  authority  of 
Congress  in  said  Territory.  They  refused  to  recognize  the  validity  of 
the  laws  of  the  Territory,  or  the  authority  of  the  officers  appointed  to 
carry  them  into  effect.  Hence  there  was  no  law  prescribing  the  quali- 
fications of  voters,  or  excluding  illegal  votes,  or  prohibiting  any  per- 
son from  voting  as  many  times  as  he  pleased,  at  as  many  different 
places  as  he  chose  on  the  same  day.  No  law  providing  for  the  ap- 
pointment of  judges  of  elections,  none  prescribing  the  usual  oath,  no 
officer  to  administer  the  oath,  and  no  law  to  punish  its  violation.  In 
short,  there  was  no  regularity,  no  legality,  no  security  for  fairness,  no 
safeguards  against  fraud  in  any  of  their  proceedings.  Besides,  the 
whole  movement  was  the  work  of  a  political  party  and  not  the  action 
of  the  great  body  of  the  people  irrespective  of  party.  Their  meetings 
were  party  meetings,  their  conventions  were  party  conventions,  their 
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resolutions  were  of  a  nature  which  necessarily  precluded  the  co-opera- 
tion of  every  man  who  felt  it  his  duty  to  yield  ohedience  to  the  laws- 
and  constituted  authorities  of  the  Territory  under  the  organic  act. 
Hence  it  was  strictly  a  partizan  movement — a  movement  of  the  law- 
resisting  party  in  opposition  to  the  law-ahiding  party.  It  was  not  a 
question  between  those  who  approved  and  those  who  disapproved  the 
laws  of  the  Kansas  legislature  ;  for  many  good  citizens  preferred  obe- 
dience to  a  code  of  laws,  a  portion  of  which  they  did  not  approve,  so 
long  as  they  were  held  to  be  constitutional  by  the  courts  and  remained 
upon  the  statute  book,  as  a  less  evil  than  armed  resistance  and  lawless 
violence.  Thus  it  was  a  partizan  movement — an  organization  of  the 
law-resisting  party  against  the  law-abiding  party  ;  and  the  most  that 
can  be  claimed  for  it  is,  that  it  received  the  sanction  of  a  decided  ma- 
jority of  its  own  party. 

The  question  now  arises,  whether  a  constitution,  made  by  a  politi- 
cal party,  without  the  authority  of  law,  and  under  circumstances 
which  afford  no  safeguards  against  fraud,  and  no  guarantees  of  fair- 
ness, and  raises  no  presumptions  that  it  embodies  the  wishes  and  senti- 
ments of  a  majority  of  the  inhabitants,  shall  be  forced,  by  an  act  of 
Congress,  upon  a  whole  people  as  their  fundamental  law,  unalterable 
for  nine  years. 

In  the  opinion  of  your  committee,  whenever  a  constitution  shall  be 
formed  in  any  Territory,  preparatory  to  its  admission  into  the  Union 
as  a  State,  justice,  the  genius  of  our  institutions,  the  whole  theory  of 
our  republican  system,  imperatively  demand  that  the  voice  of  the 
people  shall  be  fairly  expressed,  and  their  will  embodied  in  that  fun- 
damental law,  without  fraud  or  violence,  or  intimidation,  or  any  other 
improper  or  unlawful  influence,  and  subject  to  m*  other  restrictions- 
than  those  imposed  by  the  Constitution  of  the  United  States. 

It  is  true  that  each  party  claimed,  at  the  time  the  Topeka  constitu- 
tion was  formed,  and  now  claims,  to  have  a  large  majority  of  the  legal 
voters  in  Kansas,  in  opposition  to  the  pretensions  of  the  opposite 
party.  Each  party  has  always  professed  a  willingness  to  test  and  de- 
cide this  disputed  point  in  respect  to  the  majority,  at  the  ballot  box,, 
whenever  the  elective  franchise  can  be  exercised  in  security  and  pro- 
tected against  illegal  voting,  fraud,  and  violence,  and  a  fair  expres- 
sion of  the  popular  voice  thus  obtained.  The  amendment  proposed 
by  the  senator  from  Georgia,  (Mr.  Toombs,)  as  a  substitute  for  the 
original  bill  of  the  committee,  has  been  prepared  expressly  with 
reference  to  attaining  this  desirable  result.  Your  committee  have 
carefiilly  examined  and  revised  the  proposition  of  the  senator  from 
Georgia,  and  made  such  alterations  in  its  details  as  in  their  opinion 
would  promote  its  efficiency,  and  now  present  an  outline  of  its  provi- 
sions to  the  consideration  of  the  Senate.  It  provides  for  the  appoint- 
ment, by  the  President,  with  the  advice  and  consent  of  the  Senate,  of 
five  commissioners,  whose  duty  it  shall  be  to  take  an  accurate  census^ 
of  all  the  persons  authorized  by  the  act  to  vote,  and  make  a  fair  ap- 

Krtionment  among  the  different  counties  according  to  the  number  of 
jal  votes,  and  to  cause  the  said  apportionment,  together  with  a  list 
of  all  the  legal  voters  in  each  county,  (specifying  the  name  of  each 
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voter,)  to  be  published  and  generally  circulated  throughout  the  Ter- 
ritory, and  one  copy  to  be*  deposited  in  the  clerk's  oflSce  of  each 
county,  and  other  copies  posted  up  in  at  least  three  of  the  most  public 
places  in  each  voting  precinct,  to  the  end  that  every  inhabitant  of 
the  Territory  may  have  the  opportunity  of  pointing  out  any  error 
that  may  occur  on  said  list,  either  of  the  omission  or  insertion  of  any 
name  improperly,  and  apply  to  the  commissioners  to  have  the  error 
<;orrected.  The  commissioners  are  then  required  to  remain  in  session 
each  day,  (Sundays  excepted,)  until  the  20th  of  October,  at  such 
places  in  the  Territory  as  will  be  most  convenient  to  the  inhabitants, 
to  hear  complaints,  examine  witnesses,  and  correct  all  errors  in  the  said 
lists  of  voters.  When  all  the  errors  shall  have  been  corrected,  and 
the  revised  lists  shall  have  been  completed,  the  commissioners  are  re- 
<juired  to  have  them  published  and  generally  circulated  throughout 
the  Territory  before  the  day  of  election,  and  one  copy  thereof  to  be 
♦deposited  in  the  clerk's  office  of  each  county,  one  copy  to  be  delivered 
to  each  judge  of  election,  and  three  copies  to  be  posted  up  at  each 
place  of  voting  in  the  Territory. 

The  election  of  delegates  to  a  convention  to  form  a  constitution  is  to 
take  place  in  the  month  of  November  next,  on  the  day  of  the  presi- 
<lential  election,  and  no  person  is  to  be  permitted  to  vote  whose  name 
does  not  appear  on  said  corrected  lists.  Those  who  are  entitled  to  have 
their  names  appear  on  said  lists  as  legal  voters,  and  who  will  have  the 
right  to  vote,  are  all  white  male  citizens  of  the  United  States,  (in- 
cluding all  persons  who  shall  have  taken  the  preliminary  oath  to  be- 
come citizens  in  compliance  with  the  naturalization  laws  of  the  United 
States,)  over  twenty-one  years  of  age,  and  who  were  bona  fide  inhabi- 
tants of  the  Territory  on  the  4th  day  of  July,  1856,  and  shall  have 
been  actual  residents  of  the  county  three  months  next  preceding  the 
day  of  election.  No  other  qualifications  or  tests  are  required  for  a 
voter. 

The  delegates  are  to  assemble  in  convention  at  the  seat  of  govern- 
ment of  the  Territory  on  the  first  day  of  December,  and  then  to  de- 
cide, first,  whether  it  be  expedient  or  not  for  Kansas  to  come  into  the 
Union  at  that  time,  and  if  deemed  expedient,  to  proceed  to  form  a 
constitution  and  State  government,  which  shall  be  republican  in  form, 
preparatory  to  admission  into  the  Union  on  an  equal  footing  with  the 
original  States  in  all  respects  whatever.  The  board  of  commissioners, 
it  is  supposetl,  will  be  composed  of  men  of  the  highest  character  for 
integrity  and  impartiality,  and  divided  as  nearly  equal  as  may  be  be- 
tween the  great  political  parties  of  the  country,  with  a  view  not  only 
of  ensuring  entire  fairness,  but  also  of  furnishing  satisfactory  evidence 
to  the  whole  country  that  everything  will  be  fairly  and  impartially 
-done. 

There  are  many  other  provisions  in  the  bill,  mostly  matters  of  de- 
tail, but  well  devised  and  adapted  to  carrying  out  the  main  design. 
Among  these  is  9>  bill  of  rights,  copied  from  the  Constitution  of  the 
United  States  and  the  amendments  to  that  instrument,  declaring  that 
^'no  religious  test  shall  ever  be  required  as  a  qualification  to  any  office 
or  public  trust;"  that  no  law  shall  be  of  force  or  enforced  in  said 
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Territory  ''abridging  the  freedom  of  speech  or  of  the  press,,  or  of  the 
right^of  the  people  to  assemble  and  to  petition  government  for  redress 
of  grievances  ;"  and  that  **  the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed/'  &c.,  &c. 

Your  committee  will  not  weary  the  Senate  with  a  smnmary  of  all 
.the  provisions  and  details  of  the  proposition  of  the  senator  from  Geor- 
gia m  its  revised  form.  It  is  believed  to  be  well  adapted  to  the  object, 
and,  if  it  becomes  the  law  of  the  land,  that  it  will  insure  a  fair  and 
impartial  decision  of  the  questions  at  issue  in  Kansas,  in  accordance 
with  the  wishes  of  the  bona  fide  inhabitants  of  the  Territory,  without 
fraud,  violence,  or  any  other  improper  or  unlawful  influence. 

The  point  upon  which  your  committee  have  entertained  the  most 
serious  and  grave  doubts  in  regard  to  the  propriety  of  endorsing  this  pro- 
position relates  to  the  fact  that,  in  the  aosence  of  any  census  of  the  in- 
habitants, there  is  reason  to  apprehend  that  the  Territory  does  not  contain 
sufficient  population  to  entitle  them  to  demand  admission  under  the  treaty 
with  France,  if  we  take  the  ratio  of  representation  for  a  member  of 
CJongress  as  the  rule.  If,  however,  we  are  to  regard  this  as  the  com- 
peting or  antagonizing  measure  to  the  proposition  of  the  senator  from 
New  York,  (and  we  are  inclined  to  the  opinion  that  such  is  the  view 
of  the  Senate,)  your  committee  can  have  no  hesitation  in  recommend- 
ing its  adoption.  Nearly  a  whole  year  has  elapsed  since  the  initiatory 
steps  were  taken  for  the  election  of  delegates  and'the  holding  the  con- 
vention for  the  formation  of  the  Topeka  constitution.  Nearly  a  year's 
emigration  has  since  poured  into  that  Territory,  an  emigration  unpar- 
alleled in  extent  and  character,  stimulated  in  every  portion  of  the 
Union  by  appeals  to  passion  and  interest,  to  ambition  and  patriotism, 
to  every  feeling  and  sentiment  which  could  induce  men  to  aban- 
don the  scenes  of  their  childhood  and  the  graves  of  their  ancestors, 
and  seek  a  home  in  a  new  and  distant  Territory,  with  the  hope  of  im- 
proving their  condition  and  controlling  its  destinies.  Under  these 
circumstances,  it  is  but  fair  to  assume  that  the  population  has  more 
than  doubled  within  that  period,  and  that  each  man  has  gone  there 
with  the  expectation  and  understanding  that  he  was  to  have  a  voice 
and  vote  in  the  formation  of  its  laws,  institutions,  and  government, 
in  accordance  with  the  principles  and  provisions  of  the  Kansas-Ne- 
braska act. 

The  revised  proposition  of  the  senator  from  Georgia  refers  all  mat- 
ters in  dispute  to  the  decision  of  the  present  population,  with  guaran- 
ties of  fairness  and  safeguards  against  frauds  and  violence,  to  which 
no  reasonable  man  can  find  just  ground  of  exception,  while  the  sena- 
tor from  New  York,  if  his  proposition  is  designed  to  recognize  and 
impart  vitality  to  the  Topeka  constitution,  proposes  to  disfranchise, 
not  only  all  the  emigrants  who  have  arrived  in  the  Territory  this  year, 
but  all  the  law-abiding  men  who  refused  to  join  in  an  act  of  open 
rebellion  against  the  constituted  authorities  of  the  Territory  last  year, 
by  making  the  unauthorized  and  unlawful  action  of  a  political  party 
the  frmdamental  law  of  the  whole  people. 

In  view  of  all  the  difficulties  and  embarrassments  which  surround 
the  question,  and  with  the  anxious  desire  to  restore  harmony  and 
Rep.  198 2 


10  TBBBITORT  OF  KANSAS. 

fraternal  feeling  to  the  Union,  and  peace,  quiet  and  security  to  Elan- 
sas,  your  committee  recommend  that  the  following  be  adopted  in  lieu 
of  Senate  hill  No.  1T2. 

Your  committee  ask  to  be  discharged  from  the  further  consideration 
of  the  various  bills  and  amendments  referred  to  them  in  connexion 
with  this  subject,  together  with  the  Topeka  constitution. 
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Mr.  CJoLLAMER  made  the  following 

REPORT. 

VIEWS  OF  THE  MINORITY. 

Mr.  CoUamer,/rom  the  Committee  on  Toritoriea,  to  whom  was  recoiji- 
mtited  the  bill  (S.  172)  ^^to  authyrize  the  people  of  the  Territory  of 
Kansas  to  form  a  constitution  and  State  government  preparatory  to 
their  admission  into  the  Union  when  they  have  the  requisite  poputa-- 
tion;"  and  the  amendment  proposed  thereto  by  Mr.  Seward,  and  the 
amendment  intended  to  be  proposed  by  Mr,  Toombs  to  the  said  biU^ 
and  to  whom,  were  referred  tlie  bill  (S.  342)  ''7o  restore  order  and 
peace  in  Kansas;''  the  bill  {S.  343)  ^^supplementary  to  an  act  to  or- 
ganize the  Territories  of  Nebraska  and  Kansas;'*  and  the  biU  (8.  351)^ 
^^supplementary  to  ^  An  A(^  to  organize  the  Territories  of  Nebraska 
and  Kansas,'  and  to  provide  for  the  faithful  execution  of  the  said  a^ 
in  the  Territory  of  Kansas,  according  to  the  true  intent  and  meaning 
Uiereof, ' '  submitted  the  following : 

It  is  now  proposed  to  pass  the  bill  to  enable  the  present  inhabitants 
of  Kansas  to  choose  delegates  to  form  a  State  constitution.  It  is  well 
understood  that  the  only  topic  of  difficulty  there,  is  the  subject  of  do- 
mestic slavery.  As  there  is  not  the  number  of  inhabitants  there  ta 
entitle  them  to  a  representative,  according  to  our  present  apportion- 
ment, it  is  entirely  a  matter  of  congressional  discretion  whether  a 
State  shall  be  formed  at  this  time. 

If  the  state  of  circumstances  there  be  such  as  to  furnish  a  well 
founded  expectation  that  a  fair,  just,  and  impartial  expression  of 
the  opinions  and  wishes  of  the  actual  bona  fide  inhabitants  of  the 
Territory  cannot  now  be  obtained,  then  this  experiment  should 
not  be  attempted  at  this  juncture  of  their  affairs.  A  succinct  state- 
ment of  recent  events  in  relation  to  that  Territory,  its  present  un- 
happy and  unsettled  condition,  and  the  causes  which  have  produced 
it,  will  fully  show  that  no  fair  election  of  delegates,  no  just  expres- 
sion of  opinion,  no  true  decision,  can,  at  present,  be  there  obtained. 

In  1854,  when  the  bill  establishing  the  territorial  governments  of 
Kansas  and  Nebraska  was  passed,  it  was  enacted  that  they  should, 
when  admitted  as  States,  be  admitted  *'  with  or  without  slavery,  as 
their  constitution  should  provide."     This,  however,  was  not  satisfac- 
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tory  to  the  slaveholding  States,  and  therefore  that  provision  of  the 
Missouri  compromise  which  forbid  slavery  forever  north  of  36^  Zff 
north  latitude,  that  bill  of  repose  for  which  the  slaveholding  States 
had  received  and  secured  forever  their  consideration,  and  which  had 
been  sanctioned  by  thirty  years  of  acquiescence,  was  repealed,  and  the 
novel  experiment  was  professedly  instituted  of  submitting  the  subject 
to  the  people  who  should  come  into  the  Territory.  This  was  done  to 
admit  slavery  into  the  Territory,  which  that  compromise  forbid.  This 
breach  of  faith  was  effected  by  making  another  plight  of  faith,  that  is, 
by  providing  that  the  settlers  of  Kansas  **  should  be  perfectly  free  to 
form  and  regulate  their  domestic  institutions  in  their  own  way." 

Relying  on  this  last  national  assurance,  many  people  from*  free 
States,  as  well  as  from  slave  States,  settled  in  Kansas,  and  how  has 
that  assurance  been  kept  ?  Neither  the  Executive  or  Congress  has 
redeemed  that  i)lighted  faith  or  executed  that  law.  I  state,  from  in- 
formation which  I  regard  as  entirely  reliable,  and  as  facts  which  I 
believe  capable  of  the  most  unquestionable  proof,  which  can  at  any 
time  be  presented,  that  of  the  6,331  votes  cast  in  March,  1855,  for  the 
election  of  the  legislative  assembly  of  Kansas,  4,921  of  them  were  cast 
by  armed  bands  of  the  inhabitants  of  Missouri,  who  invaded  Kansas 
for  that  purpose  on  that  occasion  ;  that  only  1,410  legal  votes  were 
-cast  and  a  majority  of  those  were  for  the  free  State  candidates,  though 
most  of  the  free  State  voters  were  driven  from  the  polls.  This  in- 
vasion extended  to  all  the  council  districts,  and  to  all  the  representa- 
tive districts  but  one,  and  elected  and  controlled  a  large  majority  of  both 
houses.  The  people  of  the  Territory  have  not  been  left  free,  but  have 
been  invaded  and  subjugated,  and  they  erne,  and  their  institutions  have 
been,  controlled  by  the  people  of  Missouri,  through  and  by  the  tyrannic 
laws  enacted  by  that  assembly,  and  more  tyrannically  enforced  by  the 
officers  by  them  appointed.  These  laws,  so  made  by  usurpation,  the 
Executive  of  this  government  has  aided  to  enforce  and  in  Congress  no 
relief  has  been  granted.  The  complaints  and  representation  of  this 
-usurpation  and  perversion  of  the  organic  act  have  been  represented 
here  as  complaints  of  a  mere  irregularity,  and  been  treated  by  the 
"Senate  with  apparent  indifference  and  neglect,  as  no  measure  even  of 
inquiry  into  their  truth  has  been  instituted. 

The  people  of  Kansas  thus  oppressed  and  subjugated  have  com- 
plained and  struggled  in  vain.  They  have  done  as  they  understood 
the  people  of  other  Territories  had  done  before  them,  that  is,  formed 
a  State  constitution,  inviting  all  to  participate  therein,  and  presented 
the  same  to  Congress  for  admission.  All  such  attempts  have  but 
brought  down  on  them  the  reproach  of  being  traitors  and  subvertors 
of  authority. 

Abandoned  to  their  oppressors,  the  free  State  people  of  Kansas  have 
been  pursued  by  them  in  the  same  spirit  which  made  the  invasion. 
The  acts  of  said  assembly  have  by  their  officers  been  made  the  color 
for  all  forms  of  political  persecution  and  oppression.  Indictments  for 
constructive  treasons  and  pretended  nuisances  deprive  them  of  liberty 
and  destroy  their  property.  Under  the  form  of  sheriff's  posse,  armed 
bands  of  people  from   without  the  Territory  prowl  over    it   and 

ke  and  destroy  property  and  lives^  and  intimidate  and  drive  off 
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the  firee  State  people.  These  people  have  thus,  for  several  months 
past^  been  harrassed  and  scattered,  and  any  attempt  at  self  defence 
nas  been  repressed  by  the  army  of  the  United  States,  or  been  declared 
constructive  tre(uon,  and  treated  accordingly.  The  settlers  have  thus 
in  large  numbers  been  driven  from  their  settlements  and  from  the 
Territory.  This  is  but  a  brief  and  feeble  statement  of  the  facts.  A 
Ml  picture  of  the  public  atrocities  and  private  violence  which  have 
been  committed  with  impunity  upon  the  free  State  people  of  Kansas 
would  excite  and  arouse  the  deepest  sentiment  of  indignation. 

It  would  seem  to  be  demanded  by  a  sense  of  common  justice,  and 
hy  what  this  nation  owes  as  well  to  the  cause  of  truth  as  to  its  own 
character  and  self-respect,  that  enquiry  should  be  made,  and  usurpa- 
tion be  subdued,  and  the  public  faith  be  redeemed,  by  redressing  all 
the  wrongs  produced  by  such  means.  This  is  not  proposed,  nor  is  the 
law  of  repose  to  be  restored,  or  the  constitution  already  formed  to  be 
allowed. 

But,  instead  of  this,  it  is  now  proposed  to  consummate  the  whole  by 
leaving  usurpation  in  possession  of  its  power,  and  provide  no  security 
for  those  they  imprison,  oppress,  and  disperse,  but  provide  that  those 
now  there,  and  those  only,  shall  determine  the  definitive  condition  of 
that  Territory  by  now  forming  a  State  constitution.  This  is  but  to 
encourage  violence  by  rewarding  it  with  success ;  that  any  result  of 
such  an  experiment  will  produce  definitive  national  peace  and  satis- 
faction is  to  suppose  the  people  of  this  country  blind  to  the  power  of 
ordinary  discernment,  or  lost  to  every  sentiment  of  justice  and 
humanity. 

J.  COLLAMER. 


34iH  OoNGKESB,  )  SENATE.  (  Rkp.  Com. 

IH  Session.     J  J  No.  199. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JpLT  1, 1856.— Ordered  to  be  printed. 


Mr.  Mallory  made  the  following 

REPORT. 

[To  accorop&Dy  Bill  S.  357.] 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  the  petition  of 
Frederick  Chaiard,  praying  to  he  allowed  certain  sums  of  money  dis- 
allowed ai  the  treasury  J  in  the  adjustment  of  his  a^^counts,  have  hadi 
the  same  under  consideration,  and  thereupon  report : 

The  petitioner,  a  lieutenant  in  the  United  States  navy,  under  the 
order  of  the  Secretary  of  the  Navy,  took  command  of  the  storenship 
Fredonia  in  1852,  and  carried  out  stores  and  troops  to  California. 

In  addition  to  the  duties  of  commander  of  the  ship,  he  was  ordered 
to  perform  those  of  purser,  though  he  expressly  requested  to  he  re- 
lieved from  them,  hecause  of  his  want  of  familiarity  with  them  and 
with  accounts  generally.  In  the  performance  of  these  duties,  his  at- 
tention being  necessarily  occupied  with  those  of  his  command,  he  was 
constrained  to  depend  almost  entirely  upon  a  clerk  allowed  him  by  the 
department,  and  hence  several  items  of  expenditure  have  been  sus- 
pended in  the  adjustment  of  his  accounts  at  the  department — ^items 
which  the  petitioner  advanced  in  good  faith,  and  to  forward  the  public 
interests,  as  he  supposed.  He  received  no  additional  pay  or  compen- 
sation whatever  for  performing  the  duties,  but  was  held  responsible, 
against  his  own  consent,  for  their  due  performance  ;  while,  from  his 
own  ignorance,  he  was  in  the  hands  of  his  clerk. 

The  items  disallowed  amount  to  |583  54,  and,  under  the  circum- 
stances of  the  case,  your  committee,  satisfied  that  Mr.  Chatard  acted 
fidthfully  and  with  his  best  abilities  for  the  public  interests,  should 
have  those  credits  allowed  in  the  adjustment  of  his  accounts,  and  they 
eport  a  bill  accordingly. 


34th  Co^roBss,  )  SENATE.  C  Rrp.  Com. 

Isi  SeHsicm.      J  |   No.  200. 


IN  THE  SENATE  OF  THE  XJNITED  STATES. 


JcLT  3,  1856— Ordered  to  be  printed. 


Me.  Johhson  made  the  following 

REPORT. 

[To  sccompeny  Bill  S.  3Cn.] 

The  Commttiee  on  Milttary  Affairs^  to  whom  was  referred  ike  pef Hum  cf 
Thanuu  J.  ChurckiU,  having  had  the  same  under  ooneideration, 
report : 

The  petition  is  as  follows  : 

To  Jhe  Honoralfe  the  Senate  and  the  Bouse  of  Bepresentatives  of  the 
United  SicUes  of  America  in  Congress  assembled  : 

The  petition  of  the  undersigned  would  respectfully  present,  that  he 
was  first  lieutenant  in  the  company  of  Captain  William  J.  Heady,  in 
the  l«t  regiment  of  Kentucky  cavalry,  commanded  by  G>loneI 
Humphrey  Marshall  in  the  war  with  Mexico  ;  that  he  continued  with 
his  company  and  performed  the  duties  of  said  officer  until  he  reached 
Port  Lavacca,  in  Texas,  when  he  was  ap|K>inted  by  the  colonel  of  said 
regiment  to  the  office  of  commissary,  a  vacancy  being  occasione<l  by 
the  death  of  Major  Grant,  who  had  previously  held  that  office.  Your 
petitioner  thinks  that  he  received  his  appointment  some  time  in  the 
month  of  September  or  October,  and,  as  far  as  memory  will  enable 
him,  (as  he  has  no  written  statement  by  him  to  ascertain  the  fact,) 
he  thinks  it  must  have  been  in  the  former  month  ;  that  on  his  arrival 
at  Camar^o,  in  Mexico,  he  was  appointed,  some  time  in  December^  to 
perform  the  duties  of  quartermaster,  as  the  regular  one  had  been 
transferred  to  another  regiment,  and  that  he  continued  most  zealously, 
honestly,  and  faithfully  to  discharge  the  duties  of  both  said  offices, 
but  which  may  be  better  known  by  reference  to  the  staff  officers  and 
captains  of  said  regiment ;  that  on  the  twenty-seventh  day  of  January, 
eighteen  humired  and  forty-seven,  he  was  captured  by  the  enemy  at 
San  Juan  del  Prado,  in  Mexico,  together  with  seventeen  men,  on  a 
scouting  ex|>edition  under  the  command  of  Captain  Heady.  After 
bis  surrender  he  was  marched  to  the  city  of  Mexico  and  thrown  into 
a  dark  and  loathsome  prison,  after  undergoing  the  severest  fatigues, 
hardships,  trials,  and  privations.  That  on  General  Scott's  approach 
to  that  city  he  was  taken  from  thence,  together  with  other  American 
officers,  to  Tolucca,  a  town  fttrther  in  the  interior,  where  be  t^mavctfidi 
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until  his  exchange  was  effected,  together  with  other  officers,  by  the 
commanding  general,  at  the  city  of  Mexico,  in  lieu  of  certain  Mexican 
officers  being  released.  After  his  capture,  of  course,  it  was  utterly 
beyond  his  power  to  join  his  regiment,  and  after  he  was  restored  to 
liberty  his  regiment  had  been  long  since  mustered  out  of  the  service- 
His  papers  and  vouchers,  which  he  had  to  show  the  amount  of  pro- 

Eerty  which  passed  through  his  hands  while  he  held  those  two  offices, 
e  concludes  must  have  been  either  lost  or  destroyed  in  the  confusion 
of  the  battle  of  Buena  Vista,  as  he  has  never  been  able  since  to  get 
them  in  his  possession.  With  the  statement  of  these  facts,  which  he 
has  plainly  and  clearly  set  before  you,  and  regarding  the  peculiar 
circumstances  of  the  case,  your  petitioner  prays  that  you  will  pass  an 
act  for  his  benefit,  relieving  him  from  all  liabilities.  But  should  the 
department  which  has  control  of  this  business  require  or  insist  that 
my  accounts  must  be  closed  in  the  ordinary  manner,  I  feel  that  I  am 
utterly  and  hopelessly  ruined,  as  most,  if  not  all  of  my  paperS;, 
receipts,  and  vouchers,  have  either  been  lost  or  destroyed. 
Most  respectfully, 

THOMAS  J.  CHURCHILL. 


'These  staten>ents  of  the  capture,  &c.,  of  Lieutenant  Churchill  are  con- 
firmed by  the  report  of  Brigadier  General  Wool,  and  are  fully  sus- 
tained by  the  following  letter  from  Hon.  Humphrey  Marshall,  of  the 
House  of  Representatives. 

House  op  Reprbsentattves,  January  10,  1851. 

Sir:  I  have  examined  the  papers  accompanying  the  petition  of 
Thomas  Churchill,  of  Arkansas,  praying  an  act  for  his  relief  from 
liabilities  to  government,  resulting  from  his  employment  as  a  staff 
officer  in  the  regiment  which  served  under  my  command  in  the  war 
with  Mexico. 

Lieutenant  Churchill  was  ordered  by  me  to  perform  the  duties  of 
commissary,  at  Port  Lavacca,  in  September,  1846,  and  he  continued 
to  discharge  them  until  his  capture  in  January,  1847.  He  also  dis- 
charged the  duties  of  assistant  quartermaster  from  November,  when 
Captain  Robert  Allen  was  relieved,  until  within  a  day  or  two  of  his 
capture,  when  he  was  relieved  by  Captain  Bunch  of  the  army.  The 
quartermaster's  stores  with  which  he  stands  charged,  according  to 
General  Jessup's  letter,  consisting  of  horses,  mules,  harness,  saddles, 
&c.,  as  well  as  tarpaulins,  have,  wifJiovt  the  siighiest  doubt,  been  re- 
stored to  the  proper  department,  and  have  been  disposed  of  by  the 
United  States.  The  committee  are,  I  presume,  apprised,  from  the 
character  of  the  property  charged,  that  it  belonged  to  some  transpor- 
tation lurnished  to  my  regiment  on  the  requisition  of  Mn  Churchill. 
The  forage  charged  was,  no  doubt,  used  by  the  horses  of  the  corps. 
His  arms  were  lost,  /  suppose,  in  the  capture.  There  were  a  great 
many  vouchers,  explaining  the  transactions  of  Mr.  Churchill,  which  1 
secured  after  his  capture  and  brought  with  me  to  Kentucky,  but  no 
opportunity  of  meeting  with  Mr.  Churchill  to  deliver  them  occurred, 
and  during  the  past  year  they  were  destroyed  by  the  fire  which  con- 
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samed  my  dwelling  house;  so  that  I  imagine  he  has  not  a  voucher  to 
guide  him  in  any  attempt  to  adjust  his  unbalanced  accounts. 

I  entertain  no  doubt  whatever  that  every  species  of  property  and 
every  cent  of  money  which  came  to  Mr.  Churchill's  hands  as  an  officer 
was  honestly  and  faithfully  disbursed  to  the  troops  under  my  command; 
for  I  have  had  every  opportunity  to  know  Mr.  Churchill  weUj  and  I 
bear  cheerful  testimony  to  his  correctness  of  deportment,  his  unswerv- 
ing integrity,  his  amiable  character  as  a  gentleman,  and  his  high 
sense  of  honor,  and  his  gallantry  as  a  soldier.  I  knew  no  officer  under 
my  command  more  prompt  at  all  times  in  the  discharge  of  duty,  more 
patient  under  hardsnip,  or  more  exemplary  in  his  bearing  under  every 
drcumstance. 

The  committee  will  observe  that  the  stores  were  to  be  issued  to 
troops  in  campaign ;  the  captains  made  their  requisitions  constantly 
on  Churchill  for  subsistence  for  their  commands,  he  being  charged 
with  them  in  the  subsistence  department.  I  never  heard  from  my 
subaltern  officers  or  men  any  complaint  that  they  had  not  been  fur- 
Difibed  with  rations  when  drawn  for,  and  hence,  also,  I  infer  that  all 
for  which  Mr.  Churchill  receipted  he  properly  disbursed.  I  hope 
diere  will  be  no  difficulty  in  granting  him  the  relief  he  asks,  as  I  feel 
sore  the  government  will  lose  nothing  thereby. 
Very  respectfully,  &c., 

H.  MARSHALL. 

Hon.  0.  B.  Mattbbon. 

The  amounts  for  which  Lieutenant  Churchill  is  responsible  to  the 
government  are  as  follows : 

Quartermcuter's  department. 

For  forage,  horses,  mules,  wagons,  harness,  &c.    -        -     |3,104  46 

In  subsistence  departmenJt. 

For  subsistence  and  funds  turned  over  to  him  by  other 
officers 621  41 

Ordnance  department. 

For  a  cavalry  sabre  and  one  pair  of  pistols      -        -        -  32  00 

3,748  87 


The  committee,  in  view  of  all  the  circumstances  of  this  case,  con- 
sider it  one  eminently  entitled  to  relief,  and  have  reported  a  bill  grant- 
ing the  prayer  of  the  petitioner  and  recommend  its  passage. 


34iH  CoiraBEBS,  )  SENAT£.  (  Bep.  Com. 

1st  SesHon.     J  {  No.  201. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JvLT  7,  1856. — Ordered  to  be  printed. 


Mr.  Bell  made  the  following 

REPORT. 

[To  accompany  Bill  S.  361.] 

The  Committee  on  Naval  Affairs,  to  whom  were  re/erred  the  memorials 
of  the  representatives  of  General  Naihan  Towson,  late  of  the  army  of 
the  United  States,  deceased,  and  David  R,  Whitely,  a  member  of  his 
command,  asking  payment  for  the  capture  of  the  British  brig  Cale- 
donia, have  had  the  same  under  consideration,  and  report: 

That  the  facts  in  support  of  the  claims  are  embodied  in  the  report 
of  this  committee  made  on  the  14th  February,  1855,  which  report  is 
now  submitted  as  a  part  of  the  present  report,  accompanied  by  a  bilL 
It  appears,  by  a  certificate  from  the  Fourth  Auditor,  herewith  ap- 
pended, that  of  the  prize  money  awarded  by  the  act  of  July  13, 
1813,  Captain  Towson  received  four  hundred  dollars  as  his  distributive 
share,  but  that  the  Caledonia  was  not  included,  although  the  pay  roll 
was  headed  for  both  vessels.  The  act  only  appropriated  twelve  thou- 
sand dollars  for  the  capture  and  destruction  of  the  British  brig  Detroit, 
and  no  provision  has  ever  been  made  for  the  capture  of  the  Caledonia. 

Treasury  Department, 
Fourth  Auditor's  Office,  June  17,  1856. 

It  appears  by  the  files  and  records  of  this  office  that  Nathaniel  Tow- 
son,  who  held  the  rank  of  captain,  received  four  hundred  doUkrs  as 
his  distributive  share  of  the  prize  money  or  ^'reward"  appropriated 
by  Congress  for  the  capture  of  the  British  brigs  '*  Detroit*'  and  **  Cale- 
donia'' to  J.  D.  Elliot  and  the  officers  and  men  under  his  command. 
It  appears,  upon  a  reference  to  the  Statutes  at  Large,  vol.  3,  page  4, 
chapter  8,  that  the  appropriation  was  for  the  capture  of  the  British 
briff  '' Detroit"  only. 

A.  0.  DAYTON, 

Fourth  Auditor. 


NATHAN   TOWSON. 


In  Senate,  February  li^  1855. 

The  Committee  on  Naval  Affairs,  to  whom  were  referred  the  memorials 
of  General  Nathan  Towson,  late  of  the  army  of  the  United  States^  de- 
ceased, and  David  i?.  Whitelyj  a  member  of  his  oommandj  ashing 
paymerd  for  the  capture  of  the  British  brig  Caledonia,  have  had  the 
same  under  consideration,  and  report : 

That  it  appears  from  the  official  account  of  Lieutenant  Jesse  D. 
Elliot,  dated  October  9,  1812,  and  other  documents,  that  being  in  com- 
mand of  the  public  armed  vessels  at  Black  Rock,  he  conceived  the 
idea  of  capturing  two  British  brigs,  the  Detroit  Und  Caledonia,  which 
had  just  come  down  Lake  Erie  and  anchored,  the  first  about  two  miles 
above  the  fort,  on  the  British  side  of  the  river,  and  the  latter  immedi- 
ately under  the  guns  of  the  fort. 

That  being  short  of  force.  Lieutenant  Elliot  applied  to  General 
Smyth  for  volunteers  from  the  army.  The  artillery  companies  of  Cap- 
tains Towson  and  Barker  were  allowed  to  furnish  part  of  the  quota, 
whilst  another  portion  was  taken  from  the  infantry.  These  artillery 
companies  belonged  to  Colonel  Scott's  command.  Captains  Towson 
and  Barker  being  of  equal  rank,  the  command  was  decided  by  lot,  and 
the  privilege  was  assigned  to  Captain  Towson.  [See  the  letter  of 
General  Winfield  Scott,  page  6,  printed  statement.  See  also  the  state- 
ment, page  8,  of  Major,  then  Captain  J.  N.  Barker.]  About  thirty  of 
the  artillery  were  thus  assigned  to  Captain  Towson. 

Two  boats  went  off  during  the  night  of  the  8th  of  October,  1812, 
on  the  expedition  thus  planned  by  Lieutenant  Elliott — the  lieutenant 
bimself  commanding  one,  (with  the  infantry  on.  board,)  and  the  other 
being  in  charge  of  Sailing-master  Watts,  with  Captain  Towson  in  charge 
of  the  artillerists. 

After  getting  near  the  Caledonia,  some  hesitation  was  expressed  by 
the  sailing-master  as  to  the  possibility  of  reaching  the  brig,  whereupon 
Captain  Towson  at  once  assumed  the  command  of  the  boat,  and  ordered 
the  men  to  pull  alongside.  [See  the  statement  of  David  R.  Whitely, 
one  of  the  artillerists.]  In  a  few  minutes,  after  a  severe  conflict,  in 
which  one  of  his  men  was  killed  and  eight  others  wounded,'  (one  of 
them  jnortally,)  Captain  Towson  succeeded  in  boarding  and  capturing 
the  Caledonia,  with  her  valuable  cargo,  valued  by  Lieutenant  Elliot 
in  his  official  dispatch  at  $200,000.  Soon  after  this  the  Detroit  surren- 
dered to  Captain  Elliot. 

The  Detroit  was  afterwards  burnt  by  order  of  Lieutenant  Elliot,  to 
save  her  from  falling  into  the  hands  of  the  enemy  ;  and  a  similar  order 
was  given  by  him  in  regard  to  the  Caledonia,  but  Captain  Towson  not 

{)erceiving  the  necessity  of  this,  took  the  responsibility  of  saving  the 
atter,  with  her  rich  cargo,  and  she  afterwards  formed  a  part  of  Com- 
modore Perry's  fleet  on  Lake  Erie,  and  rendered  good  service  under 
Lieutenant  Turner,  in  the  brillant  action  of  the  10th  September,  1813. 
[See  the  statements  of  Captain  Champlin,  of  the  navy,  and  Major  John 
G.  Camp,  of  the  quartermaster's  department.]  David  R.  Whitely, 
one  of  the  artillerymen,  whose  opportunities  of  knowing  all  the  circum- 


NATHAN  TOWSOK.  8 

stances  seems  to  have  been  good,  states  that  he  is  confident  the  success 
of  the  enterprise,  so  far  as  the  Caledonia  was  concerned,  was  owing  to 
the  energy  and  unflinching  couragOsof  Captain  Towson,  who  had  the 
hcfoltj  of  inspiring  all  his  men  with  his  own  resolution  and  spirit. 

The  important  nart  borne  in  this  perilous  enterprise  by  Captain 
Towson,  on  board  the  Caledonia,  not  only  in  assuming  the  commandcUa 
eriUoai  moment,  hut  in  saving  the  vessel  and  rich  cargo  from  destruction  y 
ai  great  personal  hazard,  is  well  attested  ;  and  Generals  Brown  and 
Scott,  Major  Barker,  Captain  Champlin,  and  Major  Camp,  all  concur 
in  commendations  of  his  valuable  services  to  the  country.  Indeed,  his 
fimie  is  inseparable  from  the  several  brilliant  actions  which  rendered 
the  names  of  Brown  and  Scott  illustrious  in  the  campaign  of  1814. 

The  value  of  theVftledonia  is  estimated  by  Captain  Champlin  at 
$15,000,  wUhovt  her  armament,  and  by  Major  Camp  at  $30,000. 

The  cargo  of  the  Caledonia  was  estimate  by  the  news  of  the  day  at 
$200,000.  It  consisted  of  valuable  furs  and  peltries.  Major  Camp 
states  that  the  skins  were  used  for  the  army  and  the  fine  furs  sent  to 
New  York.     Captain  Towson  himself  stated  his  impression  that  a  large 

Eortion  of  the  cargo  of  the  Coledonia  was  put  into  the  public  store- 
ouses  at  Black  Rock,  and  some  of  it  burnt  oy  the  British.  The  part 
sent  to  New  York  city  was  sold  by  the  United  States  marshal,  ana  no 
part  of  the  proceeds  paid  over  to  the  captors.  Captain  Towson  also 
stat^  that  a  suit  was  instituted  in  the  United  States  district  court  for 
the  southern  district  of  New  York,  and,  after  much  delay,  on  a  second 
trial,  a  verdict  was  rendered  in  favor  of  the  captors  of  the  Caledonia, 
but  for  what  amount  is  not  known ;  but  that  no  part  of  it  was  ever  paid 
over  to  the  captors. 

The  present  clerk  of  the  United  States  court  states  that  the  books 
and  papers  of  his  office  having  been  burnt,  he  is  unable  to  give  any 
information  at  present  in  regard  to  the  suit  aforesaid,  but  that  the 
amount  of  the  verdict  was  probably  paid  into  the  hands  of  Heron 
Budd,  who  was  clerk  of  the  court  from  1812  to  1816,  and  became  a 
defaulter  for  about  $60,000. 

Captain  Towson  explains,  in  a  letter,  the  reasons  for  his  delay  in 
making  the  application,  and  is  desirous  that  Mrs.  Elliott,  the  widow  of 
Commodore  Elliott,  should  also  be  provided  for,  so  fdr  as  her  husband 
was  entitled  for  planning  the  expedition.  Mrs.  Elliott  herself  desires 
to  be  included,  and  refers  to  her  papers,  connected  with  an  application 
which  she  was  about  to  make,  in  the  hands  of  an  attorney,  since  de- 
ceased ;  but  the  main  facts  of  the  case  are  referred  to  as  being  part  of 
the  public  records  of  the  times. 

On  referring  to  the  legislation  of  Congress  on  this  subject,  it  does  not 
appear  that  any  allowance  has  ever  been  made  for  the  Caledonia  or  her 
cargo.  On  July  13,  1813,  Congress  included  in  *^  An  act  to  reward 
the  officers  and  crew  of  the  sloop-of-war  Hornet,*'  &c.,  a  provision 
"to  Lieutenant  Elliott,  his  officers  and  companions,  &c.,  the  sum  of 
$12,000  for  the  capture  and  destruction  of  the  British  brig  Detroit." 

In  a  joint  resolution,  approved  January  29, 1813,  Congress  acknow- 
ledged the  brilliant  achievements  of  Captains  Hull,  Decatur,  and 
Jones,  in  the  capture  of  the  British  vessels  Guerriere,  Macedonia,  and 
Frolic. 
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The  second  section  of  the  said  resolution  authorized  the  President 
to  present  to  Lieutenant  Elliott,  of  the  navy,  an  elegant  sword  with 
suitable  emblems  and^devices,  in  testimony^of  the  just  sense  entertained 
by  Congress  of  his  gallantry  and  good  conduct  in  boarding  and  cap- 
turing the  British  brigs  Detroit  and  Caledonia,  whilst  anchored  under 
the  protection  of  Fort  Erie. 

It  is  with  reference  to  the  part  borne  in  this  brilliant  and  hazardous 
affair  by  Captain  Towson,  that  the  statements  of  General  Scott  and 
Brown,  and  Major  Barker,  apply ;  and  in  regard  to  which  General 
Brown  said,  in  his  letter  of  October  8,  1814,  "  the  modesty  of  Captain 
Towson  forbade  him  to  urge  his  pretensions ;  biU  the  government  gave 
intimation  thcU  a  suitable  notice  would  be  taken  of  this  meritorious  act.'* 

The  delay  in  this  application,  as  explainec(fcy  General  Towson, 
does  not  in  any  degree  detract  from  the  merit  or  justice  of  the  claim 
now  pending,  the  facts  forming  a  part  of  the  history  of  the  country. 

It  is,  therefore,  recommend^  that  a  bill  be  passed  directing  pay- 
ment to  be  made  to  the  widow  of  the  late  Commodore  Jesse  D.  Elliott, 
to  the  legal  representatives  of  the  late  General  Nathan  Towson,  and 
the  other  officers  engaged  in  the  enterprise,  and  to  the  sailors,  soldiers, 
and  volunteers  accompanying  them,  according  to  the  usages  of  the 
naval  service  in  regard  to  captures  from  the  enemy,  for  the  capture 
and  preservation  of  the  brig  Caledonia.  The  value  of  the  cargo,  or  of 
such  part  as  was  applied  to  the  use  of  the  army,  is  not  ascertained 
with  sufficient  precision  to  justify  an  allowance  at  present,  and,  there- 
fore, no  action  upon  this  branch  of  the  memorial  is  deemed  advisable. 

It  was  deemed  proper,  when  the  subject  was  under  consideration  at 
the  last  session,  that  in  view  of  the  gallant  service,  the  high  responsi- 
bility assumed  by  General  (then  Captain)  Towson  at  a  critical  moment, 
and  the  important  part  performed  by  him,  not  only  in  the  action  itself, 
hut  in  samng  the  Caledonia  far  useful  service  in  Commodore  Perry's 
fleet,  that  special  distinction  and  an  honorary  reward  were  due  from 
Congress  to  General  Towson — Lieutenant  Elliott  having  been  thus 
honored  as  the  projector  of  the  enterprise — and  the  committee  unani- 
mously resolved  to  recommend  the  presentation  of  a  sword  to  the  gal- 
lant general ;  but  before  there  was  time  for  formal  action  upon  the 
subject  General  •  Towson  died,  unaware  of  this  intended  mark  of 
gratitude  and  respect.  Whether  the  honor  thus  intended  for  the  hero 
himself  in  his  lifetime  shall  be  transferred  to  his  nearest  male  relative 
is  reserved  for  future  consideration. 

In  the  meanwhile,  the  committee  report  a  bill  providing  payment 
to  the  captors  of  the  Caledonia  for  the  value  of  said  brig,  to  be  paid 
according  to  the  usages  of  the  naval  service. 


Um  CoNeBffiB, )  SENATE.  (  Bep.  Com. 

Itt  Session.     S  f  No.  202. 


IN  THE  SENATE  OF  THE  UlftTED  STATES. 


Jolt  8, 1856. — Sabmitted,  agreed  to,  and  ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  made  the  following 
REPORT. 

The  Committee  on  Pensions j  to  whom  was  referred  the  petition  of  Mrs. 
Michal  Cartner^  tvidow  of  Henry  Gartner^  praying  a  pension^  heg 
leave  to  report : 

That  the  name  of  one  Henry  Gartner  is  found  enrolled  on  the  muster 
rolk  of  Kentucky  mounted  volunteers,  Wayne  war,  but  there  is  no 
eridence  that  this  is  the  husband  of  the  petitioner,  or  that  he  con- 
tracted any  disease,  or  was  wounded  during  his  service.  The  only 
act  of  Congress  granting  half  pay  to  the  widows  and  orphans  of  offi- 
cers and  soldiers  of  the  Wayne  war  is  the  act  of  February  3,  1853, 
which  requires  proofs  of  death  of  officer  or  soldier  from  wounds  re- 
oeiVed  or  disease  contracted  while  in  service,  and  in  the  line  of  duty. 
The  petitioner  oflfering  no  evidence  of  this  fact,  and  asking  a  pension 
inerely  upon  the  grounds  of  services  rendered,  the  committee  report 
the  following  resolution : 

Besolvedy  That  the  committee  ask  to  be  discharged  from  the  further 
consideration  of  the  petition. 


34th  Cokgbbbs,  )  SENATE.  C  Rep.  Com, 

1st  Session.    \  )  No.  203. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JcLT  8,  1856. — Submitted,  agreed  to,  and  ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  made  the  following 

REPORT. 

The  Committee  on  Pensions ^  to  whom  was  referred  the  petition  of  Samuel 
Warner,  praying  relief  on  account  of  an  injury  received  while  in  the 
naval  service  of  the  United  States,  beg  leave  to  rej^ort : 

That  during  the  26th  Congress  the  same  petition  was  referred  to 
the  Committee  on  Naval  Affairs,  when,  after  mature  deliberation,  the 
following  report  was  submitted : 

Report  of  the  Committee  on  Naval  Affairs  on  the  bill  for  the  relief  of 
Samtiel  Warner,  January  20,  1840. 

"  That  on  examination  of  the  testimony  in  support  of  the  bill,  the 
committee  deems  it  altogether  unsatisfactory.  It  is  derived  from  the 
mouth  of  a  single  witness,  who  declares  that  he  is  the  sole  survivor, 
besides  the  applicant,  of  all  the  officers,  crew,  and  marines  belonging 
to  the  Essex  frigate  and  Connecticut  sloop-of-war  in  the  year  1800. 
It  is  remarkable,  if  true,  that  these  two  persons  should  be  the  sole 
rarvivors  ;  and  the  testimony  being  altogether  '  ex  parte,'  it  would  be 
a  rare  accident,  however  false  the  allegation  may  be,  if  evidence  to 
the  contrary  should  fall  into  the  hands  of  the  committee.  The  peti- 
tioner represents  that,  while  in  the  performance  of  his  duty  he  received 
a  rupture  of  the  abdomen,  (the  witness  describes  the  injury  as  a  wound 
received,  which  the  doctors  called  a  rupture.)  It  does  not  appear  that 
the  witness  was  present,  or  pretends  to  have  been  present,  when  the 
mjury  complained  of  by  petitioner  was  received  ;  and  there  is  nothing 
to  show,  allowing  the  rupture  to  have  been  complained  of  at  that  time 
by  petitioner,  that  it  was  not  an  original  constitutional  infirmity,  or 
the  effect  of  some  other  cause  previously  existing.  The  suspicion  that 
this  may  have  been  so,  gathers  strength  from  a  certificate  on  file, 
made  by  a  surgeon  at  the  instance  of  petitioner  in  1812,  to  exempt 
him  from  military  duty.  In  this  certificate  it  is  stated  that  the  peti- 
tioner is  afflicted  with  rupture ;  but  it  is  not  said  (as  your  committee 
thinks  would  have  been  natural  had  the  fact  been,  as  now  alleged,) 
that  the  injury  was  received  in  the  public  service.  The  committee 
farther  thinks  that  special  legislation  is  to  be  avoided  save  iu  the  mo«t 
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urgent  and  obvious  cases.  To  say  nothing  of  the  doubtful  propriety 
of  the  pension  system,  in  any  case,  and  to  any  extent,  it  is  satisfied 
that  the  cases  are  few,  not  embraced  by  the  general  laws,  to  which  it 
should  be  extended,  and  that  the  existence  of  such  cases  ought  to  be 
clearly  proven.  The  committee,  therefore,  recommend  that  the  bill 
for  the  relief  of  Samuel  Warner  do  not  pass." 

The  committee  adopt  the  above  report,  and  submit  the  following 
resolution : 

Besdved,  That  the  prayer  of  Samuel  Warner  be  denied. 


34th  Congrhss,  )  SENATE.  C  Rbp.  Com. 

Ist  Session.     \  \  No.  204. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JiTLT  8, 1856. — Ordered  to  be  printed. 


Mr.  Foster  made  the  following 
REPORT: 

[To  accompany  Bill  S.  362.] 

The  Committee  on  BevoltUionarg  Claims j  to  whom  was  referred  the  peti- 
tion of  Mrs.  Catherine  V.  R,  Cochrane^  sole  surviving  child  of  Gen- 
eral Philip  Schuyler y  having  had  the  same  under  consideration ^  do 
now  report : 

That  Greneral  Schuyler,  the  father  of  the  petitioner,  rendered  most 
important  services,  and  made  great  pecuniary  sacrifices  during  the 
war  of  the  revolution,  are  facts  familiar  to  all  who  are  acquainted 
with  the  history  of  that  period.  In  the  campaign  of  1777,  when  Gen- 
eral Burgoyne  commenced  his  march  with  an  army  in  Canada,  in- 
tending to  meet  General  Clinton  at  Albany,  General  Schuyler,  for 
some  time,  had  the  command  of  the  American  forces  collected  to  op- 
pose his  progress.  He  was  the  owner  of  a  large  estate  in  the  line  of 
General  Burgoyne's  march,  and  furnished  from  his  mills  in  the 
neighborhood  the  lumber  for  building  the  bridge  across  the  Hudson 
at  Bemise  Heights  ;  it  was  a  structure  of  much  importance  and  cost, 
being  about  half  a  mile  in  length.  The  mansion  house,  horses,  and 
out  buildings  of  General  Schuyler,  were  all  burned  and  destroyed  by 
order  of  General  Burgoyne  ;  and  the  value  of  the  property,  as  esti- 
mated, by  General  Burgoyne,  which  was  thus  destroyed,  was  not  less 
than  ten  thousand  pounds  sterling.  Whether  any  payment  was  made 
General  Schuyler  on  account  of  the  material  furnished  for  the  bridge 
above  mentioned,  or  any  compensation  made  for  the  loss  occasioned 
by  the  destruction  of  his  property,  your  committee  are  unable  to  state. 
The  books  of  the  department  make  no  mention  of  such  payment  or 
allowance. 

In  consequence,  as  the  committee  believe,  of  these  severe  losses,  and 
the  consequent  embarrassment  of  his  private  affairs,  General  Schuy- 
ler tendered  to  Congress  his  resignation ;  it  was  not  accepted,  and  he 
still  retained  his  commission.  Subsequently,  he  again  tendered  it, 
and  in  1779  it  was  accepted.  But  for  the  embarrassment  of  his  pri- 
vate affairs,  resulting  from  the  causes  above  specified,  the  committee 
have  no  doubt  that  General  Schuyler  would  have  remained  in  the  ser- 
vice till  the  close  of  the  war.     In  that  event  he  would,  of  course,  have 
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been  entitled  to  five  years'  full  pay,  or  to  his  commutation.  In  view 
of  the  causes  which  induced  or  compelled  him  to  leave  the  service,  the 
committee  think  that  he  and  his  representatives  are  entitled  to  the 
same  consideration  to  which  they  would  have  been  entitled  had  he 
remained  in  the  service  till  the  close  of  the  war.  They  therefore  re- 
port and  recommend  the  passage  of  the  accompanying  bill,  granting 
to  the  petitioner  five  years'  pay.  As  the  petitioner  is  the  only  surviv- 
ing child — as  she  is  age4  and  poor,  the  committee  ieire  of  opinion  that 
the  payment  should  be  made  to  her  alone,  instead  of  being  divided 
Among  the  heirs  generally  of  General  Schuyler. 


34th  Congress,  )  SENATE.  (  Rep.  Com. 

Ut  Session.     \  {   No.  205. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  8,  1856. — Ordered  to  be  printed. 


Mr.  Pearcb  made  the  following 
REPORT. 

[To  accompany  Bill  S.  363  ] 

The  Committee  on  the  Library^  to  whom  loas  referred  the  resolution  of 
the  Senate  directing  them  to  inquire  into  the  propriety  of  procuring  a 
bust  of  the  late  Chief  Justice  John  Butledge,  to  be  executed  by  an 
American  artist  of  merit  and  reputation^  to  he  placed  in  the  room  of 
the  Supreme  Court  of  the  United  States ^  report: 

That  Congress  has  thought  fit  to  purchase  busts  of  the  Chief  Jus- 
tices as  appropriate  ornaments  of  the  Supreme  Court  room  and  proper 
tributes  of  respect  to  the  great  men  whose  lives  and  services  they  com- 
memorate. Accordingly  these  memorials  of  Jay,  Ellsworth,  and 
Marshall  now  adorn  the  hall  of  that  tribunal.  Of  the  Chief  Justices 
who  have  passed  from  life  John  Rutledge  is  the  only  one  whose 
memory  has  not  been  thus  honored.  In  1795  Mr.  Rutledge  was  ap- 
pointed by  General  Washington  to  succeed  Mr.  Jay,  who  had  resigned 
the  oflSce.  The  new  Chief  Justice  presided  at  the  session  of  the  Su- 
preme Court  which  was  held  in  the  month  of  August  succeeding  his 
appointment.  But  two  causes  were  argued  and  adjudged  at  this  term, 
in  one  of  which  the  Chief  Justice  delivered  the  opinion  of  the  court. 
In  the  other,  the  opinions  of  all  the  judges,  save  one,  were  pronounced 
seriatim.  At  the  ensuing  session  of  the  Senate  the  appointment  of 
Mr.  Rutledge  was  rejected  by  that  body,  whether  for  political  reasons 
or  because  of  the  approach  of  that  sad  infirmity  which  wrecked  his 
fine  intellect,  does  not  appear.  This  seems  to  be  the  only  reason,  and 
the  committee  think  it  an  insufficient  one,  for  declining  to  place  the 
bust  of  Mr.  Rutledge  with  those  of  the  Chief  Justices  who  preceded 
or  followed  him  in  this  place  of  eminent  responsibility  and  dignity. 
Short  though  his  term  of  service  was,  he  was  not  the  less  Chief  tJustice 
of  the  highest  tribunal  of  judicature  known  to  the  Constitution.  And 
if  his  public  and  professional  career  be  considered,  we  shall  find  so 
much  to  admire  as  to  be  unwilling  to  refiise  that  tribute  which  has 
been  paid  to  all  others  who  have  occupied  the  distinguished  place 
which  was  assigned  to  him  by  the  Father  of  his  country. 

The  circumstances  attending  his  appointment  clearly  prove  the  high 
estimate  in  which  his  judicial  abilities  and  great  public  services  were 
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held  by  Washington,  whose  severe  judgment  of  public  men  was  seldom 
or  never  deceived.  As  a  revolutionary  patriot  and  leader  Mr.  Kut- 
ledge  had  no  superior.  At  the  age  of  twenty-five  he  appeared  as  a 
deputy  from  South  Carolina  in  the  Congress  called  by  Massachusetts 
after  the  passage  of  the  stamp  act — South  Carolina  being  the  first 
southern  province  which  responded  to  this  call.  In  this  Congress 
,  commenced  the  budding  of  those  principles  of  popular  rights  which 
were  developed  in  the  continental  Congress  of  1774.  At  this  early 
period,  Mr.  Rutledge,  already  known  at  home  as  an  able  lawyer  and 
fine  speaker,  acquired  high  reputation  for  parliamentary  eloquence 
and  ability,  which  he  maintained  and  increased  when  a  member  of 
that  memorable  Congress  which  declared  our  separation  from  Great 
Britain.  Here  he  was  the  prompt,  earnest,  and  able  advocate  of  colo- 
nial independence ;  in  oratory  the  rival  of  Patrick  Henry — in  boldness 
and  energy  the  peer  of  John  Adams. 

Beturning  home  from  Congress  in  the  spring  of  1775,  he  became  a 
member  of  the  provincial  congress  of  South  Carolina^  and  as  chairman 
of  a  committee,  raised  for  that  purpose,  reported  a  plan  for  an  inde- 
pendent colonial  government.  Of  this  provisional  government  he  was 
appointed  president,  and  some  years  later,  when  the  province  was 
overrun  by  the  troops  of  Great  Britain,  he  was  invested  with  dicta- 
torial powers.  History  has  recorded  how  well,  wisely,  and  prudently 
he  exercised  these  powers  ;  how  his  activity  and  spirit  had  before  con- 
tributed to  the  successful  and  glorious  defence  of  Fort  Moultrie  ;  how 
gallantly  he  bore  himself  at  the  battle  of  Eutaw  ;  and  how  fully,  in 
every  respect,  he  justified  the  liberal  confidence  reposed  in  him  by  his 
fellow  citizens. 

After  the  revolution,  he  was  appointed  a  judge  in  chancery  in  his 
native  State,  which  office  he  filled  for  seven  years,  when  he  became 
chief  justice  of  the  supreme  court  of  South  Carolina. 

While  he  was  one  of  the  chancellors  of  South  Carolina,  he  served 
in  the  convention  which  formed  the  Constitution  of  the  United  States, 
and  was  a  very  active  and  influential  member  of  that  body.  On  the 
organization  of  the  federal  government  he  was  appointed  by  General 
Washington,  and  unanimously  confirmed  by  the  Senate,  one  of  the 
associate  justices  of  the  Supreme  Court  of  the  United  States.  The 
committee  have  thought  it  unnecessary  to  do  more  than  thus  to  glance 
at  the  public  services  which  Mr.  Butledge  performed  in  various  depart- 
ments of  the  government,  State  and  federal.  They  give  him  a  high 
place  among  the  founders  of  the  republic  ;  while  his  judicial  abilities 
and  labors,  and  the  fact  that  he  actually  held  and  exercised  the  office 
of  chief  justice  seem  to  demand  that  he  should  not  be  omitted  from 
the  list  of  those  whose  busts  adorn  the  Supreme  Court  room ;  they 
therefore  recommend  the  passage  of  the  following  bill. 
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Mr.  TuLEB  made  the  following 

REPORT. 

[To  accompany  Bill  S.  364.] 

The  Committee  on  Post  Offices  and  Post  Boads,  to  which  wvs  referred' 
the  memorial  of  John  Scott ^  beg  leave  to  report : 

That  the  memorialist  seeks  relief  from  a  judgment  obtained  against 
him  and  his  sureties  for  failing  to  carry  into  operation  a  contract  for 
the  conveyance  of  the  mail  on  route  No.  3503,  from  New  Orleans  to 
Key  West. 

^t  appears  that,  in  1852,  an  advertisement  was  issued,  inviting  pro- 
p^als  for  conveying  the  mail  by  sea  between  New  Orleans  and  key 


West,  and  that  the  contract  was  awarded  to  the  said  Scott  for  the  sum 
of  $20,000.  The  route  was  a  new  one,  and  never  having  been  in 
operation,  it  was  diffltult  to  estimate  the  worth  of  the  service,  and 
the  sum  proposed  by  Scott  proved,  by  the  subsequent  experience  of 
the  department,  to  be  more  than  one  half  less  than  was  necessary  for 
the  support  of  the  route^  This  fact,  however,  is  not  adverted  to  as  a 
basis  for  the  relief  of  the  petitioner,  but  as  explanatory,  in  part,  of 
the  difficulty  he  experienced  in  organizing  the  means  to  carry  his  con- 
tract into  effect  as  promptly  as  might  otherwise  have  been  practicable. 
Immediately  upon  being  informed  that  the  contract  was  awarded  to 
him,  the  petitioner  proceeded  diligently  to  prepare  for  its  execution, 
and,  in  his  efforts  to  obtain  steamships  suitable  for  the  purpose,  he 
visited  New  Orleans  and  all  the  principal  northern  cities  as  far  as 
Portland.  Finding  it  impossible  to  obtain  suitable  steamers  at  any 
reasonable  price,  and  the  limited  interval  for  commencing  service  not 
affording  time  to  build  them,  he  applied  for  and  obtained  an  extension 
of  time  till  the  Ist  of  March,  fle  alleges  further,  that  having  been 
unfortunately  taken  sick  at  Washington,  he  was  unable  to  continue 
his  efforts,  and  did  not  succeed  in  effecting  an  arrangement  for  a  suit- 
able steamer  until  the  middle  of  March,  when  he  arranged  with  Cap- 
tain Montgomery,  who  had  a  new  steamer  nearly  completed  at  Balti- 
more, and  informed  the  department  of  the  arrangement,  and  that 
service  would  be  commenced  in  five  weeks.  Before  the  expiration  of 
that  time,  the  department  gave  the  contract  to  Samuel  S.  Green  for 
$26,000  per  annum,  and  instituted  a  suit  against  the  petitioner  for 
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damages,  which  suit  resulted  in  the  judgment  from  which  he  seeks 
relief. 

The  contract  was  made  December  9,  1852,  and  required  the  com- 
mencement of  service  on  the  15th  of  January  following,  an  interval 
of  only  five  weeks.  The  petitioner  appears  to  have  employed  that 
very  brief  time  diligently  in  the  endeavor  to  obtain  a  suitable  steamer, 
«nd  having  failed^  obtained  an  extension  of  six  weeks  more,  but  in 
the  meanwhile  being  being  prostrated  by  sickness,  he  was  disabled 
from  pursuing  his  object,  and  did  not  effect  an  arrangement  until  a 
few  days  after  the  expiration  of  the  time. 

Upon  an  investigation  of  the  history  of  the  service  since  that  time, 
it  appears  that  no  real  damage  was  caused  to  the  government,  for  the 
price  at  which  the  contract  was  awarded  would  have  been  totally 
insufficient  to  sustain  the  service.  It  seems  that  the  contract  was 
transferred,  first,  to  James  C.  Green,  for  $26,000  per  annum,  who, 
after  performing  the  service  very  irregularly  for  a  few  months  failed, 
and  it  was  relet  to  W.  C.  Templeton  for  |42,(J00,  who  also  performed 
the  service  very  irregularly;  and  that  it  was  afterwards  let  to  E.  G. 
Rogers  &  Co.  for  $41,800,  who  have  also  failed,  and  no  damages  have 
been  sought  against  either  of  these  other  parties. 

Taking  into  view  that  the  route  was  a  new  one,  and  that  it  was 
therefore  difficult  to  estimate  the  proper  value  of  the  service ;  that  the 
petitioner  proceeded  in  perfect  good  faith  and  with  great  activity  and 
'devotion,  and  at  a  good  deal  of  personal  expense,  to  give  effect  to  his 
•engagement;  and  that  his  failure  to  commence  the  service  within  i4e 
brief  time  allotted  was  owing  to  a  providential  visitation,  which  pros- 
trated him  with  sickness  in  the  midst  of  his  efforts,  and  that  he  had 
in  fact  notified  the  department  of  his  having  made  suitable  arrange- 
ments before  the  contract  was  transferred  to  Grf  en ;  and  considering, 
further,  that  the  experience  of  the  service  has  demonstrated  that  it 
was  not  possible  to  be  performed  for  any  sum  approaching  that  at 
which  the  contract  was  awarded,  and  that  no  damages  have  been 
sought  against  any  of  the  subsequent  failing  Contractors,  the  commit- 
tee have  deemed  it  a  suitable  case  for  the  application  of  a  just  public 
clemency,  and  accordingly  recommend  a  remission  of  the  penalty 
recovered  against  the  petitioner,  upon  his  paying  the  sum  of  one 
thousand  dollars,  which  will  cover  all  the  reasonable  expenses  and 
inconvenience  of  the  government  in  making  the  new  arrangements. 

A  bill  to  that  effect  is  herewith  reported  and  its  passage  recom- 
mended by  the  committee. 
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Mr.  Benjamin  made  the  following 
REPORT. 

The  Committee  on  Private  Land  Claims^  to  which  was  referred  the  pe- 
tition  of  Silas  StockweUy  praying  that  a  certain  land  warrant  issued 
to  one  William  G,  Shaw  might  be  cancelled^  and  that  a  duplicate  he 
issued  to  said  petitioner^  have  had  the  same  under  consideration,  and 
submit  the  following  report : 

It  appears  that  William  Gr.  Shaw  was  entitled  to  bounty  land  under 
the  act  approved  February  11,  1847,  for  services  as  volunteer  in  the 
war  with  Mexico  ;  that  on  the  31st  day  of  July,  1848,  and  prior  to  the 
issuing  of  the  warrant,  he  executed  a  power  of  attorney  to  one  Benja- 
min Wade,  to  assign  the  warrant,  when  issued,  to  the  petitioner,  the 
consideration  for  such  assignment  was  an  indebtedness  to  the  peti- 
tioner and  others,  incurred  prior  to  the  execution  of  the  power  of  at- 
torney and  the  issuing  of  the  warrant. 

The  ninth  section  of  the  act  of  Congress,  approved  February  11, 
1847,  under  which  the  warrant  issued,  provides  that  ''all sales,  mort- 
gages, powers,  or  other  instruments  of  writing,  going  to  affect  the  title  or 
claim  to  any  such  bounty  right,  made  or  executed  prior  to  the  issue  of 
such  warrant  or  certificate,  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever  ;  nor  shall  such  claim  to  bounty  right  be  in  any- 
wise affected  or  charged  with  or  subject  to  the  payment  of  any  debt  or 
claim  incurred  by  the  soldier  prior  to  the  issuing  of  such  certificate  or 
warrant." 

The  committee  cannot  consent  to  divest  the  said  Shaw  of  his  legal 
title  to  the  warrant  which  issued  in  the  name  of  said  Shaw  on  the  28th 
day  of  October,  1848,  being  subsequent  to  the  indebtedness  and  to  the 
execution  of  the  power  of  attorney. 

The  committee  will  not  recommend  the  passage  of  a  law  to  give 
validity  to  that  which  under  the  law  is  utterly  null  and  void.  Shaw, 
in  whose  name  the  warrant  issued,  is  legally  entitled  to  the  same,  and 
not  a  party  to  this  petition.  In  vesting  the  title  in  the  petitioner, 
Confess  takes  cognizance  of,  and  passes  upon,  the  rights  of  a  person, 
not  before  or  subject  to  Congress. 

The  committee  therefore  report  back  the  petition,  with  a  recom- 
mendation that  the  prayer  be  not  granted. 
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Mr.  Benjamin  made  the  following 
REPORT. 

The  Committee  on  Private  Land  Claims^  to  tvhtch  was  referred  the 
petition  of  SaUy  C,  Northup,  praying  that  Congress  tviU  pass  an  cu;t 
vesting  in  her  the  title  to  certain  land  warrants  purchased  by  her  ai 
an  administrator's  sale,  have  had  the  same  under  consideration  and 
submit  the  following  report: 

It  appears  that  Henry  S.  Atwood,  deceased,  who  was  a  brother  of 
the  petitioner,  did  during  his  lifetime,  in  the  summer  of  1848,  pur- 
chase of  various  persons  their  rights  to  bounty  land  under  the  act  of 
February  11,  1847,  prior  to  the  issuing  of  the  warrant. 

That  said  Atwood  received  powers  of  attorney,  and  also  the  certifi- 
cates of  discharge  of  the  various  persons  from  whom  he  purchased 
such  rights. 

That  such  powers  of  attorney  authorized  him  to  prosecute  such 
claims  for  bounty  land,  to  receive  the  warrants  when  issued  and  to 
dispose  of  the  same  for  his  own  benefit.  Under  these  various  powers 
of  attorney  there  were  sent  to  him  sixty-nine  warrants  for  one  hun- 
dred and  sixty  acres  each,  issued  in  the  names  of  the  persons  respec- 
tively entitled  thereto,  and  bearing  date  in  June,  1849,  and  one  other 
warrant  for  one  hundred  and  sixty  acres,  issued  on  August  17,  1850, 
making  in  all  seventy  warrants,  calling  for  one  hundred  and  sixty 
acres  each,  and  that  he  held  possession  of  these  warrants  at  the  date 
of  his  death,  which  occurred  on  September  3,  1851. 

The  said  Atwood  was  in  possession  of  these  warrants  from  June  or 
July,  1849,  to  September,  1851,  without  using  any  exertion  to  obtain 
proper  assignments  therefor. 

The  ninth  section  of  the  act  entitled  "  An  act  to  raise  for  a  limited 
time  an  additional  military  force,  and  for  other  purposes,"  approved 
February  11,  1847,  among  other  things,  provides  ''that,  in  the  event 
of  the  death  of  any  such  non-commissioned  officer,  musician,  or  pri- 
vate, during  service,  or  after  his  discharge  and  before  the  issuing  of 
a  certificate  or  warrant  as  aforesaid,  the  said  certificate  or  warrant 
shall  be  issued  in  favor  and  inure  to  the  benefit  of  his  family  or  rela- 
tives according  to  the  following  rules :  First,  to  the  widow  and  to  his 
children ;  second,  his  father ;  third,  his  mother.  *  *  *  And  all 
sales,  mortgages,  powers,  or  other  instruments  of  writing  going  to 
aflfect  the  title  or  claim  tetany  such  bounty  right,  made  or  executed 
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prior  to  the  issue  of  such  warrant  or  certificate,  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever  ;  nor  shall  such  claim  to  bounty- 
right  be  in  any  wise  affected  by,  or  charged  with,  or  subject  to  the 
payment  of  any  debt  or  claim  incurred  by  the  soldier  prior  to  the 
issuing  of  such  certificate  or  warrant." 

The  said  Atwood,  therefore,  in  the  purchase  of  these  claims  to 
bounty  right,  was  acting  in  violation  of  law — a  law  which  must  have 
been  known  to  him — and  he  could  have  no  right  to  think  that  Con- 
gress would  pass  an  act  legalizing  the  transfer  of  such  claims  to  bounty 
right  when,  in  the  act  providing  for  such  bounty,  they  declared  such 
transfer,  before  the  issuing  of  the  warrant,  was  ''  null  and  void  to  all 
intents  and  purposes  whatsoever/'  The  petitioner  was  well  advised 
of  the  law  at  the  time  of  the  purchase  from  the  administrator,  and 
that  a  transfer  of  the  warrants  by  such  administrator  was  utterly  void, 
80  that  the  petitioner  does  not  come  here  for  relief  as  an  innocent 
purchaser  for  a  valuable  consideration. 

To  have  vested  the  title  of  these  warrants,  by  special  act  of  Con- 
gress, in  the  said  Atwood  in  his  lifetime  would  have  been  rewarding 
him  for  a  wilful  violation  of  law ;  it  would  be  giving  force  and  validity 
to  that  which  Congress  had  expressly  declared  ''null  and  void." 

To  vest  the  title  now  in  the  petitioner,  would  be  giving  validity 
and  effect  to  a  contract,  when  it  was  known,  at  the  date  of  its  execu- 
tion, that  it  was  utterly  null  and  void. 

To  authorize  a  court  to  decree  the  title  in  favor  of  the  petitioner, 
Congress  would  be  granting  power  to  a  court  to  do  indirectly  that 
which  your  committee  think  Congress  would  not  do  directly ;  it  is 
only  another  means  of  giving  validity  to  that  which  had  no  validity. 

The  parties  to  whom  the  warrants  were  issued  can  legally  claim 
such  warrants,  or  in  case  of  their  death,  their  heirs  or  legal  represen- 
tatives; so  that,  if  Congress  should  vest  the  title  of  these  warrants  in 
the  petitioner,  the  parties  legally  entitled  thereto  could,  at  any  time, 
demand  the  bounty  land  to  which  they  are  entitled  under  the  law. 

If  any  person  in  whose  name  the  warrant  issued  died  after  the 
application  for  bounty  land,  but  before  such  warrant  issued  then  the 
claim  to  bounty  right  would  have  inured  to  the  benefit  of  the  widow 
and  heirs  of  such  deceased  person. 

Your  committee  are  of  opinion  that,  in  whatever  view  you  take  of  this 
case,  it  would  be  bad  policy,  if  not  highly  unjust,  to  grant  the  prayer 
of  the  petitioner.  They  have,  theretore,  directed  me  to  report  back 
the. memorial,  with  a  recommendation  that  the  prayer  be  not  granted. 
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Mr.  Mason  made  the  following 

REPORT. 

[To  accompany  Bill  S.  368.] 

The  Committee  on  Foreign  Belations,  who  xoere  instructed  by  a  resolution 
of  the  Senate  of  May  26,  1856,  "to  inquire  into  and  report  to  the 
Senaie  what  alterations^  if  any,  they  may  deem  necessary  or  expedient 
in  the  a>ct  entitled  ^  An  act  to  remodel  the  diplomatic  and  consular 
systems  of  the  United  States ,'  approved  March  1,  1855,  so  far  as  the 
dipUmuUic  service  is  affected  by  said  act,**  have  had  the  same  under 
consideration,  and  now  report: 

With  a  view  to  avail  themselves  of  the  experience  and  information 
of  the  Department  of  State  touching  the  subject  committed  to  them, 
the  committee  communicated  the  resolution  of  the  Senate  to  the  Sec- 
retary of  State,  asking  for  his  views  as  to  the  alterations  in  said  act 
that  might  be  supposed  proper,  and  received  in  reply  the  annexed 
letter,  l^ing  a  copy  of  one  addressed  by  the  Secretary  of  State  to  the 
chairman  of  the  Committee  on  Foreign  Relations  in  the  House  of 
Representatives  in  reply  to  a  like  inquiry. 

The  committee  entirely  adopt  the  views  of  the  department  as 
therein  set  forth,  and  report  a  bill  accordingly. 

Department  op  State, 

Washington,  May  23,  1856. 

Sib:  I  transmit  a  copy  of  a  bill,  which  has  been  prepared  at  this 
department,  and  which  is  recommended  as  a  substitute  for  that  part 
of  the  act  of  last  session  which  relates  to  the  diplomatic  service  of  the 
United  States.  The  most  striking  peculiarity  in  that  act  is  its  com- 
manding the  President  to  appoint  envoys  extraordinary  and  ministers 
plenipotentiary  to  all  the  governments  with  which  the  United  States 
nad  diplomatic  relations,  save  that  of  the  Sandwich  Islands^  to  which 
the  same  act  directs  him  to  send  a  commissioner,  in  conformity  with 
previous  practice.  It  seems  to  have  escaped  attention  that  this  pro- 
vision is  not  in  accordance  with  the  Constitution.  The  President  lias 
entire  discretion  conferred  in  him  by  the  Constitution  of  the  United 
States,  both  as  to  the  countries  to  which  he  might  deem  it  advisable 
to  send  diplomatic  agents,  and  as  to  the  grades  to  be  conferred  upon 
them.     In  confiding  this  discretion  to  him,  it  no  doubt  was  presumed 
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that  from  his  elevated  position  h%  would  be  enabled  to  take  a  more 
comprehensive,  and  at  the  same  time  a  more  correct,  view  of  the  foreign 
affairs  of  the  country  than  any  other  person. 

The  object  of  diplomatic  missions  is  to  adjust  differences  and  con- 
duct affairs  J>etween  governments  in  regard  to  their  political  and  com- 
mercial relations,  and  to  furnish  the  government  at  home  with  infor- 
mation touching  the  country  to  which  the  mission  is  accredited  more 
full  and  accurate  than  might  be  obtained  through  the  ordinary  chan- 
nels, or  more  promptly  than  the  same  information  might  otherwise 
be  received.  The  grade  of  a  mission  may  be  higher  or  lower,  accord- 
ing to  the  estimate  of  its  importance. 

As  a  general  rule,  no  government  sends  to,  or,  at  least,  continues 
in  another  country  a  minister  of  a  higher  grade  than  that  country 
may  reciprocate.  This  rule,  however,  is  by  no  means  invariable,  and, 
for  various  reasons,  it  seems  to  be  proper  to  leave  it  to  the  President 
to  determine  the  cases  in  which  exceptions  ought  to  be  made.  There 
are  not  sufficient  advantages  in  having  ministers  of  the  highest  grade 
accredited  to  all  governments,  the  most  inconsiderable  as  well  as  the 
most  important,  to  justify  a  departure  from  a  long  practiced  and 
common  usage,  with  many  good  reasons  to  sustain  it. 

The  act  of  Congress  of  1810  provided  for  the  salaries  and  outfits  of 
envoys  extraordinary  and  ministers  plenipotentiary  and  of  charge 
d'affaires  only,  and  made  the  salaries  of  those  officers  the  same,  with- 
out regard  to  the  country  to  which  they  might  be  sent.  It  made  no 
provision  for  a  minister  resident.  It  is  obvious,  however,  that  circum- 
stances might  and  do  render  it  proper  for  us  to  have  diplomatic  agents 
of  this  grade.  Perhaps  it  is  not  necessary  that  the  compensation  of 
ministers  resident  or  charge  d'affaires  should  be  different  in  different 
countries.  If,  therefore,  the  first  section  of  the  act  referred  to  were 
to  be  amended  so  as  to  limit  the  salary  of  an  envoy  extraordinary 
and  minister  plenipotentiary  as  specified  in  the  bill,  the  salary  of  a 
minister  resident  at  seven  thousand  five  hundred  dollars,  and  of  the 
charge  d'affaires  at  four  thousand  five  hundred  dollars,  the  existing 
wants  of  the  service  in  that  respect  would,  it  is  believed,  be  amply 
provided  for.  It  is  also  recommended  that  there  be  a  clerk,  besides 
the  secretary  of  legation,  allowed  to  the  missions  at  London  and 
Paris,  at  the  rate  of  compensation  mentioned  in  the  bill. 

It  is  believed  to  be  impracticable  for  one  secretary  to  perform 
well  all  the  clerical  duties  at  London  or  Paris.  Every  dispatch 
addressed  by  the  minister  at  those  points  to  this  department,  with 
its  accompanying  papers,  has  to  be  copied  by  the  secretary,  and  the 
dispatch  itself  recorded.  The  same  course  must  be  pursued  in  regard 
to  the  notes  addressed  by  the  minister  to  the  government  to  which  he 
is  accredited,  to  other  members  of  the  diplomatic  body  af  the  place  of 
his  residence,  and  to  consuls,  citizens,  and  others  on  public  business. 
As  much  of  the  time,  however,  of  the  secretaries  of  legation  at  those 
places  is  occupied  in  attending  to  passports  for  their  own  conn trvmen, 
travellers,  or  residents,  and  to  other  business  consequent  upon  the  in- 
cessant throng  of  citizens  of  the  United  States  at  London  and  Paris, 
they  need  an  assistant  in  the  clerical  duties  of  the  legation.  The  pro- 
posed addition  to,  and  the  increase  of^  the  salaries  of  secretaries  of 
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lotion  at  other  points,  taken  in  connexion  with  the  omission,  which 
wQl  probably  be  deemed  advisable,  to  allow  secretaries  at  some  of  the 
places  where  they  were  allowed  hy  the  act  of  the  last  session,  would 
render  the  annual  appropriation  for  this  branch  of  the  service  consi- 
derably less  than  the  aggregate  amount  which  would  be  otherwise  re- 
quired. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

W.  L.  MARCY. 
Hon.  A.  M.  C,  Pbnninoton, 

Chairman  of  the  Committee  of  Foreign  Affairs^ 

House  of  BepreserUativea, 


34th  OoNORBSS,  \  SENATE.  (  Rep.Com. 

l8t  Session.     ]  i  No.  210. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  10,  18S6.— Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 
REPORT. 

[To  accompany  Bill  S.  369  ] 

The  Committee  on  Private  Land  Claims^  to  which  was  referred  the  ^^ pe- 
tition of  Laurent  MiUaudon,  praying  confnnation  of  his  tide  to  certain 
lands  in  Alabama^**  have  had  the  same  under  consideration  and  sub- 
mit the  following  report : 

The  committee  find  the  facts  in  this  case  set  forth  in  a  report  sub- 
mitted by  Mr.  Clay,  of  Alabama,  from  the  Committee  on  Public 
aLnds,  at  the  2d  session  of  the  25th  Congress,  (Senate  Documents, 
ToL  4,  1837-'8,)  which  are  as  follows :  '*  Under  the  provisions  of  the 
act  of  1812,  authorizing  the  investigation  of  land  titles  south  of  the 
Slst  degree,  and  east  of  the  M^sissippi,  an  individual,  without  any 
authority  for  so  doing,  filed  two  alleged  Spanish  permits  for  lands 
on  the  east  side  of  the  Mobile  bay,  in  favor  of  J.  B.  Lorendine 
in  the  behalf  of  the  Baron  de  Feriot ;  these  claims  were  favorably  re- 

6>rted  upon  by  Commissioner  Crawford,*'  and  communicated  to  the 
ouse  of  Representatives  on  the  5th  day  of  January,  1816.  In  which 
report  the  said  claims  were  numbered  90  and  91  of  the  8d  class. — (Ame- 
rican State  Papers,  public  lands,  vol.  3,  page  11.)  *' Subsequent  to 
this  report,  but  before  Congress  had  any  action  thereon,  one  Arthur 
L.  Simms  became  the  purchaser  of  the  right  of  De  Feriot  to  the  lands ; 
and  on  the  3d  of  March,  1819,  Congress  passed  an  act  confirming  all 
the  claims  so  favorable  reported  by  the  commissioner  ;  and,  under  that 
act  the  claims  were  regularly  surveyed  by  the  proper  oflScers  in  1830, 
and  confirmed  by  the  surveyor  general  in  1835,  and  are  represented 
on  the  plats  of  the  public  surveys  as  the  De  Feriot  claims,  in  town- 
ship C,  south  of  range  2  east,  in  the  St.  Stephen's  district,  Alabama. 
Subsequent,  to  this,  to  wit :  on  the  20th  of  March  1837,  Laurent  Mil- 
laudon,  relying  upon  the  representations  made  to  himof  the  genuineness 
of  those  claims,  and  upon  all  the  previous  action  of  the  officers  of  the 
government  and  of  Congress,  by  which  they  were  declared  to  be  valid 
and  good  titles,  and  as  covering  lands  to  which  the  government  had 
no  claim,  became  the  purchaser  of  certain  portions  of  the  same  from 
Simms.  Doubts  having  afterwards  arisen  as  to  the  justice  of  these 
daims,  with  a  view  of  securing  the  lands,  pre-emption  floats  were  laid 
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thereon.  Under  the  titles  thus  purchased  by  Mr.  MiUaudon,  and  be- 
lieved by  him  to  be  most  unimpeachable,  he  went  on  in  making  the 
most  extensive  preparations  to  establish  a  city  upon  those  lands,  and 
it  appears  to  the  committee,  from  the  evidence  adduced  by  him,  that 
in  this  enterprise  he  has  already  actually  expended  upwards  of 
$100,000.  In  March  last,  the  question  as  to  the  validity  of  the  De 
Feriot  titles  being  brought  before  the  General  Land  Office  for  considera- 
tion, that  office  required  a  report  from  the  land  officers  at  St.  Stephens, 
upon  all  the  facts  and  evidence  in  the  case,  and  it  satisfactorily  ap- 
pearing from  that  report  and  accompanying  documents  that  these 
claims  of  De  Feriot  were  fraudulent  in  themselves,  one  purporting  to 
be  founded  on  a  grant  from  Cayetano  Perez,  in  1800,  when  he  was 
first  in  office,  for  twenty-two  days,  in  December,  1803,  as  command- 
ant ad  interim^  and  was  not  in  office  as  commandant  of  the  post  until 
1809,  and  the  other  being  only  a  permission  for  the  temporary  use  of 
a  tract  of  six  or  seven  arpens  on  the  Bayou  Fra,  or  Froid,  for  a  cow- 
pen,  for  the  security  of  cattle,  during  an  apprehended  incursion  of  a 
band  of  Indians,  the  General  Land  Office  decided  that  the  De  Feriot 
titles,  being  fraudulent,  conveyed  no  title  to  the  present  holders  under 
them.  In  the  correctness  of  this  decision  (if  the  question  had  been  an 
original  one,  and  independent  of  the  act  of  the  Commissioner  and  the 
act  of  Congress  of  1819)  the  committee,  after  examining  the  report  and 
documents  upon  which  it  is  founded,  fully  concur,  as  they  also  do  in 
the  decision  of  the  same  office,  that  as  the  lands  were  represented  upon 
the  plats  as  private  claims,  and  have  not  been  surveyed  into  sections, 
&c.,  as  public  lands,  they  were  not  subject  to  be  floated  on  under  the 
provisions  of  tbe  pre-emption  law,  and  no  right  to  the  land  was  ac- 
quired by  those  floats  being  placed  thereon. 

^^From  these  decisions  it  results  that  Mr.  MiUaudon,  an  innocent 
purchaser  of  title,  which  he  had  every  reason  to  believe,  from  all  the 
previous  action  of  the  government  thereon,  was  a  perfect  one,  after  an 
outlay  of  upwards  of  one  hundred  thousand  dollars  upon  the  land, 
now  finds  that  that  title,  if  not  void,  is  at  least  questionable,  and 
that  all  his  expenditure  is  upon  lands,  perhaps,  belonging  to  the 
United  States. '' 

The  lands  embraced  within  the  two  De  Feriot  claims,  as  surveyed 
in  1830  and  confirmed  by  the  surveyor  general  in  1835,  are  still  the 
property  of  the  United  States,  with  the  exception  of  a  strip  ofi*  of  the 
north  end  thereof,  which  is  covered  by  a  confirmation  to  William 
Patterson. 

In  view  of  the  fact  that  these  claims  were  reported  for  confirmation 
by  the  Commissioner,  confirmed  by  the  act  of  Congress  of  1819,  sur- 
veyed and  confirmed  by  the  Surveyor  General  of  the  United  States, 
and  reserved  and  set  apart  by  the  General  Land  Office  for  a  satisfac- 
tion of  these  claims,  together  with  the  further  fact  that  the  claimant 
is  an  innocent  purchaser,  for  a  valuable  consideration,  the  committee 
are  of  opinion  that  Congress  ought  to  confirm  the  title  of  these  lands, 
according  to  said  survey  of  1830,  to  the  person  or  persons  claiming 
said  title,  except  to  the  extent  that  the  said  Patterson  claim,  as  at 
present  located,  interferes  and  encroaches  upon  the  De  Feriot  claims, 
as  surveyed  in  1830  ;  they  herewith  report  a  bill  for  that  purpose  and 
recommenA.  its  passage. 


34th  Conobbbs,  )  SENATE.  <  Rep.  Com. 

Id  Sessum.     S  i  No.  211. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  11,  1856. — Submitted,  agreed  to,  and  ordered  to  be  printed. 


Mr.  Evans  made  the  following 

REPORT. 

The  Committee  on  JRevdutionary  Claims,  to  whom  was  referred  the 
petition  of  Betsey  Murch,  and  Ebenezer  Murchy  heirs  of  Lieutenant 
Ebenezer  Murch,  of  the  revolution,  having  had  the  same  under  con- 
sideration, report: 

The  petitioner,  Betsey  Murch,  sets  forth  in  her  petition  that  she  is 
the  daughter  and,  with  her  brother  Ebenezer  Murch,  are  the  sole 
heirs  of  Lieutenant  Ebenezer  Murch,  who,  as  she  alleges,  served  in 
the  revolutionary  war,  and  rendered  valuable  services  in  enlisting  men 
with  his  own  money,  whereby  his  fortune  was  much  impaired  and  his 
health  destroyed ;  that  he  lived  to  the  year  1824,  and  might  have 
received  a  pension  under  the  act  of  1818,  but  that,  as  he  conceived, 
would  degrade  him  to  the  level  of  a  pauper,  which  his  proud  spirit 
could  not  submit  to  ;  that,  in  consequence  of  these  facts,  he  died 
poor,  and  left  his  family  in  a  destitute  condition,  from  which  they 
pray  to  be  relieved  by  Congress  passing  an  act  for  their  relief.  There 
is  no  evidence  accompanying  the  petition,  except  the  affidavit  of  John 
Cressey,  Samuel  Murch,  and  William  Warren,  who  were  well  ac- 
quainted with  Ebenezer  Murch,  who  in  his  old  age  was  poor  and 
much  afflicted  with  rheumatism,  supposed  to  be  the  result  of  exposure 
during  the  revolutionary  war  ;  and  that  in  his  old  age  both  he  and 
his  wife  were  supported  mainly  by  the  petitioner,  Betsey  Murch. 

There  is  no  allegation  in  the  petition  that  Lieutenant  Ebenezer 
Murch  served  in  the  continental  line  of  any  State,  or  that  he  served 
to  the  end  of  the  war,  nor  does  his  name  appear  on  the  list  of  officers 
who  were  entitled  to  or  received  the  commutation.  Neither  he  or  his 
children  have  therefore  any  claim  to  half  pay  or  commutation,  under 
the  resolutions  of  1780  and  1783.  Nor  do  your  committee  perceive, 
from  the  facts  stated,  that  they  are  entitled  to  a  pension  under  any 
of  the  acts  of  Congress  on  that  subject.  Lieutenant  Murch  may  have 
been  and  was  a  meritorious  man,  and  may  have  made  sacrifices  of 
time  and  money  and  health  in  the  service  of  his  country,  and  the  pe- 
titioners may  be  poor,  and  their  poverty  may  in  some  degree  have 
grown  out  of  the  sacrifices  of  their  father,  but  it  cannot  be  that  all 
such  persons  have  claims  on  the  public  treasury  for  relief  against  the 
losses  and  suflfering  necessarily  incident  to  the  war  of  the  revolution. 
Your  committee,  therefore,  are  constrained  to  recommend  that  the 
prayer  of  the  petition  he  refused. 


34xH  OoHGRSB,  )  SENATE.  (  Kbp.  C!om. 

l«e  8e88ian.     )  {  No.  212. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JvLT  11, 1856. — Submittfld,  ai^reed  to,  and  ordored  to  be  printed. 


Mr.  JoHSBi  of  Iowa,  made  the  following 

REPORT. 

The  Conunittee  an  Pensions  y  to  whom  was  rtferred  the  j^etUion  of  John 
B.  TadeeTy  praying  the  passage  ofanadt  granting  htm  compensation 
for  his  father's  services  in  the  revolutionary  war,  beg  leave  to  report: 

That  the  petitioner  is  already  too  old  to  receive  a  pension  for  his 
Cither's  services,  were  his  case  clearly  shown  to  be  a  meritorioos  one. 
He  has,  however,  offered  no  proofs  or  certificates  to  support  his  alle- 
gations,  therefore  jonr  committee  submit  the  following  resolution: 

Resolved^  That  the  petition  of  John  R.  Tucker  be  denied. 


) 


34th  Conobbs,  )  SENATE.  K  Rkp.  Goh. 

Isl  Session.     ]  I  ^O-  ^^S- 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JuLT  11, 1856. — Submitted,  agreed  to,  and  ordered  to  be  printed. 


I 


Mr.  Jokes,  of  Iowa,  made  the  following 

REPORT. 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  Alex-- 
oander  Wilson,  for  increase  of  pension,  and  for  hack  pension,  beg  leave 
to  report: 

That  at  the  29th  Congress  the  petition  of  same  Alexander  Wilson 
was  referred  to  them,  and,  after  mature  consideration,  the  following 
report  was  submitted  : 

*^  The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of 
Alexander  Wilson,  report,  July  6,  1846 : 

"  It  appears  that  the  petitioner  lost  his  right  arm  by  the  explosion 
of  a  musket,  while  he  was  in  the  performance  of  his  duty  as  a  soldier 
in  the  United  States  army,  and  tnat  he  received  a  pension  in  conse- 
quence of  said  wound;  but  he  now  asks  an  increase  of  his  pension. 
Ab  he  already  receives  eight  dollars  per  month,  which  is  the  highest 
pension  allowed  by  law  to  a  private  soldier  on  account  of  wounds  or 
other  injuries,  the  committee  recommend  the  adoption  of  the  following 
resolution : 

**  Resdved,  That  the  prayer  of  the  petition  be  not  granted." 

Adopted  the  above  report  in  the  case  under  consideration,  and  having 
evidence  from  the  Commissioner  of  Pensions  that  the  pension  of  the 
petitioner  now  dates  from  the  day  following  his  discharge  from  service, 
four  committee  submit  the  following  resolution : 

Resolved,  That  the  prayer  of  the  petitioner  be  denied. 


I 


S^TH  OoKOKESs,  )  SEliTATE.  (  Bep.  Coh. 

la(  Seaaion.     \  )  No.  214. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JvLT  11, 1856. — Sabmitted,  agreed  to,  and  ordered  to  be  printed. 

Mr.  Jones,  of  Iowa,  made  the  following 
REPORT. 

The  Committee  on  Pensions^  to  whom  was  referred  the  petition  of  Mrs. 
ScMy  KeyeSy  widow  of  Ephraim  KeyeSjiQ  soldier  of  the  revolution^ 
praying  a  pension,  beg  to  report: 

That  the  petitioner  prays  for  a  pension  for  six  months'  service  of 
her  alleged  jbushand,  Ephraim  Eejs^.as  a  private  in  the  United  States 
aftny  during  the  revolution.  His  service,  however,  hy  certificate,  is 
shown  to  have  b^n  five  months  and  twen^-seven  days.  Petitioner 
ofTers  no  positive  evidence  that  the  said  Ephraim  Keyes  was  her  hus- 
band, although  there  is  a  certificate  of  marriage  between  E.  Keyes 
and  Sally  Gerry,  said  to  be  the  same  person  as  the  petitioner.  The 
law,  however,  recognizing  no  period  of  service  less  than  six  months 
as  entitling  to  a 'pension,  the  committee  recommend  the  adoption  of 
the  foUowinff  resolution : 

R^dlved^  That  the  prayer  of  the  petitioner  be  denied.  . 


34rH  CJoNGKBK,  )  SENATE.  C  Rep.  Com. 

1st  Session.     S  •      >  No.  215. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jdlt  11, 1856. — Sabmitted,  agreed  to,  and  ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  liiade  the  following 
REPORT. 

The  Committee  on  Pensions,  to  whom  was  referred  the  m^emorial  of 
Hannah  Walker ,  tvidow  of  Francis  Walker,  a  soldier  of  the  revolu- 
tion, praying  to  be  allowed  a  pension  and  arrears  of  pension,  beg 
leave  to  report: 

That  the  petitioner  prays  a  pension  and  arrears  of  pension  on  ac- 
count of  alleged  services  of  her  husband,  Francis  Walker,  who  was 
drafted  into  tne  service  of  the  United  States  in  the  war  of  the  revolu- 
tion, but  she  offers  no  evidence  of  those  services,  except  the  aflSdavit 
of  said  Francis  Walker,  and  by  her  own  statement  can  bring  no  other 
proof.  This  evidence,  unsupported  by  other  proof,  being  thought 
insufficient  to  establish  her  claim,  therefore  the  committee  submit 
the  following  resolution : 

Resdved,  That  the  prayer  of  the  petitioner  be  denied. 


34th  CJongrbss,  )  SENATE.  (  Rep.  Com. 

1st  Session.     ]  i  No-  216. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JuLT  11,  1856. — Submitted,  acrreed  to,  and  ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  made  the  following 
REPORT. 

The  Committee  on  Pensions  to  whom  was  referred  the  petition  of  James- 
Connelly,  praying  arrearages  of  pensioUy  beg  leave  to  report : 

That  the  pension  now  received  by  petitioner  dates  from  the  time  of 
completing  his  testimony,  and  that  there  is  no  law  entitling  any  per- 
son to  a  pengion  before  the  completion  of  the  evidence  to  establish 
their  claims,  therefore,  the  committee  submit  the  following  resolu- 
tion : 

Besdvedy  That  the  prayer  of  petitioner  be  denied. 


34th  CoxNgress,  )  SENATE.  (  Rep.  Com. 

1^  Session.      \  \  No.  217. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

[To  accompany  Bill  S.  371.] 


JiDTB  27, 1856. — Received  from  the  Court  of  Claims  and  referred  to  the  Committee  of  Claims. 
JuLT  11,  1856. — Reported  by  Mr.  Brodhead  and  ordered  to  be  printed. 


GEORGE  A.  MAGRUDER  vs.  THE  UNITED  STATES. 

Opinion  of  the  court  delivered  by  Gilchrist,  C.  J. 

On  the  10th  of  December  last  an  opinion  was  delivered  in  this  case, 
that  the  claimant  was  entitled  to  relief.  Since  that  time  we  have 
been  favored  with  the  views  of  the  Fourth  Auditor  of  the  Treasury 
upon  the  question.  His  letter  of  the  3d  of  January,  containing  a 
statement  of  certain  facts  and  an  argument  addressed  to  tlie  Secretary 
of  the  Treasury,  has  been  forwarded  to  this  court.  We  have  reviewed 
our  decision  and  re-examined  the  case  by  the  light  thrown  upon  it  by 
this  letter. 

The  first  section  of  the  act  of  March  3, 1835,  (4  Stat. ,  756,)  provides, 
that  '^  oflBcers  temporarily  performing  the  duties  belonging  to  those  of 
a  higher  grade  shall  receive  the  compensation  allowed  to  such  higher 
grade  while  actually  so  employed.'' 

By  the  plain  and  obvious  meaning  and  words  of  this  act,  if  an  oflS- 
cer  temporarily  performs  the  duties  belonging  to  a  higher  grade,  he 
is  entitled  to  increased  compensation.  But  the  act,  like  all  other  laws, 
must  receive  a  reasonable  construction.  Its  meaning  is  a  question  of 
law,  and  it  is  to  be  construed  by  the  same  rules,  and  the  same  mode  is 
to  be  adopted  in  order  to  ascertain  its  intent,  which  are  applicable, 
and  which  is  adopted,  in  the  case  of  any  other  statute.  It  would  be 
unreasonable  to  hold  that  an  officer  might  perform  the  duties  of  a 
higher  grade  *'of  his  own  accord,  or  under  incompetent  authority,  and 
then  claim  the  benefit  of  the  act;''  or  that  ''if  a  passed  midshipman 
should  chance  to  have  volunteered  to  perform  the  duties  of  an  indolent 
lieutenant ;  or  if  a  lieutenant  should,  from  politeness  to  the  captain, 
have  relieved  him  from  his  duties,"  these  officers  rnight  respectively 
claim  an  increased  compensation.  Such  consequences  do  not  follow 
from  a  reasonable  construction  of  the  act,  although  that  seems  to  be 
apprehended  by  the  Auditor  in  his  argument.  If  an  officer  actually 
performs  the  duty  belonging  to  a  higher  grade,  he  is  entitled,  pnma 
facie,  to  the  benefit  of  the  act.  If  any  evidence  exists  which  shows 
that,  although  he  actually  did  the  duty,  he  performed  it  under  such 
circumstances  as  would  render  it  unreasonable  and  contrary  to  the 
true  meaning  of  the  act  that  he  should  receive  additional  compensa- 
tion, then  it  should  not  be  paid.  The  cases  supposed  by  the  Auditor 
would  probably  be  of  this  character. 

It  appears  from  the  Auditor's  letter,  that  a  few  days  after  the  enact- 
ment of  the  law  of  1835,  ^^  the  accounting  officers  made  and  published 
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a  regulation  requiring,  as  evidence  in  support  of  claims  to  extraordi- 
nary pay  for  having  performed  the  duties  of  a  superior  grade,  a  writ- 
ten acting  appointment  from  the  Secretary  of  the  Navy,  or  if  such 
service  should  be  called  for  while  the  vessel  should  be  at  sea^  then 
such  written  appointment  from  the  commanding  officer  of  a  squadron 
or  vessel  on  separate  service  ;  and  pursers  were  directed  to  enter  and 
pay  officers  so  appointed  in  their  acting  rank  from  the  acceptance  of 
the  appointment  and  commencement  of  service  under  it.  The  written 
acting  appointment  as  proof  of  authority,  and  the  entry  upon  the 
rolls  as  proof  of  service,  constituted  the  requisite  evidence.  On  the 
23d  of  March,  1838,  the  Secretary  of  the  Navy  addressed  a  letter  to 
this  office,  directing  that  a  greater  number  of  officers  on  board  of  a 
vessel-of-war  than  the  complement  of  such  vessel  should  not  be  paid, 
the  complement  of  each  class  of  vessels  having  been  previously  fixed 
by  the  President  of  the  United  States.  On  the  24th  of  the  same 
month,  the  accounting  officers  issued  another  circular,  containing  the 
following  regulation  in  reference  to  the  performance  of  duties  belong- 
ing to  a  superior  grade:  '  To  authorise  payments  to  acting  officers  (as 
such)  there  must  be  an  acting  appointment  in  due  form,  corroborated 
by  an  entry  on  the  pay  and  muster  rolls,  and  also  a  certificate  to  be 
filed  with  the  accounts  from  the  commanding  officer,  stating  that  the 
officer  acting  has  actually  performed  the  duties  of  the  higher  grade 
(naming  it)  for  the  time  claimed,  and  that  there  was  not  more  than  a 
complement  of  that  grade  on  board,  including  the  acting  officer, 
during  the  time  he  was  acting.'  '* 

Now  the  substantial  effect  of  the  act  of  Congress  and  the  regulation 
of  the  ''accounting  officers,''  is  as  follows:  The  act  of  Congress  pro- 
vides that  if  an  officer  shall  temporarily  perform  the  duties  of  a  higher 
grade,  he  shall  receive  the  increased  compensation.  It  prescribes  no 
particular  mode  of  proof.  Consequently,  under  the  act,  any  legal 
evidence  is  admissible.  But  the  regulation  provides  that  the  officer 
shall  710^  be  paid  unless  he  produces  a  written  appointment.  It  pre- 
scribes a  condition  not  required  by  the  act  of  Congres.  The  statute 
admits  any  legal  evidence,  while  the  regulation  excludes  it.  Now  it 
seems  not  to  have  occurred  to  the  Navy  Department,  or  to  the  ''  ac- 
counting officers,"  to  inquire  into  the  extent  of  their  authority,  and 
to  ascertain  whether  they  had  the  power  of  legislation  to  an  extent 
which  would  authorize  them  to  superadd  a  condition  not  required  by 
the  act  of  Congress.  It  is  Congress  that  is  supreme  in  such  matters, 
and  not  an  executive  department,  and  departmental  regulations  must 
be  made  in  subordination  to  the  law  of  Congress.  It  is  the  duty  of 
the  departments  to  administer  the  law^  but  it  is  the  constitutional 
privilege  of  Congress  to  enact  it.  The  departments  stand,  in  relation 
to  this  matter,  upon  the  same  ground  with  this  court  and  with  the 
judiciary  in  general.  It  is  their  duty,  as  it  is  our  duty,  to  administer 
the  law,  and  not  to  make  it.  The  theory  of  our  government  requires 
that  the  legislative,  the  judicial,  and  the  executive  departments  should 
be  kept  distinct  from  each  other.  We,  like  the  executive  departments, 
are  to  administer  the  law,  regardless  of  the  consequences.  If  an  im- 
provident or  ill-advised  law  is  passed,  neither  we  nor  they  have  any 
right  to  repeal  it;  nor,  whatever  may  be  our  private  opinions  as  to  its 
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expediency,  have  we  any  right  to  place  any  obstacles  in  the  way  of 
its  fiill  and  perfect  execution.     This  is  the  only  safety  of  the  republic, 
that  the  law^  and  that  alone,  shall  be  executed  according  to  its  simple 
and  obvious  meaning.     We  are  aware  of  the  difficult  position  of,  and 
the  responsibilities  thrown  upon,  the  executive  officers.     They  are  the 
necessary  incidents  to  their  position,  and  their  duties  are  certainly  no 
greater  nor  more  responsible  than  those  of  the  judiciary.     But  we 
have  no  right,  when  an  act  of  Congress  admits  evidence  of  a  certain 
kind,  to  decide  that  we  will  not  render  a  judgment  for  a  claimant 
unless  he  produces  evidence  of  a  different  kind.     We  have  no  power 
to  repeal  or  modify  an  act  of  Congress  by  a  rule  of  this  Court ;  nor  can 
it  be  done  by  a  regulation  of  an  executive  department.     We  may 
adopt  rules  of  practice,  and  the  departments  may  make  regulations, 
but  we  must  each  be  careful  that  they  are  in  strict  subordination  to 
the  law.    Wherever  there  is  any  antagonism  between  them,  the  rules 
of  practice  and  the  regulations  must  yield,  and  the  law  of  Congress 
must  govern.    But  whether  the  regulation  might  or  might  not,  under 
some  circumstances,  have  the  force  of  a  law,  the  practice  of  the  account- 
ing officers  is  not  to  regard  it  as  possessing  such  a  validity.    It  is  sus- 
pended in  its  application  to  individual  cases  as  the  accounting  officers 
think  proper.     It  was  suspended  in  the  present  case.     The  Fourth 
Auditor  says,   ^^as  it  appeared,  however,  that  Commodore  Read  had 
been  absent  from  the  ship  for  five  or  six  months  on  business  of  the 
government,  the  rules  were  so  far  relaxed  as  to  allow  Mr.  Magruder 
the  difference  of  pay  he  asked  for  at  that  period."     But  the  claimant 
had  no  written  acting  appointment.     If  the  regulation  was  a  rule  of 
law,  and  to  be  followed  as  such,  the  whole  claim  should  have  been 
rejected.     That  it  is  not  regarded  as  a  rule  of  law,  however,  appears 
from  the  fact  that  it  is  applied  or  relaxed  according  to  the  discretion 
of  the  accounting  officers  for  the  time  being.     It  needs  no  argument 
to  show  that  a  regulation,  which  the  accounting  officers  may  regard  or 
not  as  they  think  proper,  cannot  be  considered  as  having  the  force  of 
law.     All  that  can  be  said  of  it  is,  that  the  accounting  officers  enforce 
it  or  disregard  it,  according  to  circumstances.    We  may  apply  to  this 
regulation  the  remarks  made  by  the  Supreme  Court  in  the  case  of  The 
United-  States  vs.  Dickson,  15  Peters,  161.     It  is  there  said,  *^the 
construction  so  given  by  the  Treasury  Department  to  any  law  affect- 
ing its  arrangement  and  concerns  is  certainly  entitled  to  great  respect. 
Still,  however,  if  it  is  not  in  conformity  to  the  true  intendment  and 
provisions  of  the  law,  it  cannot  be  permitted  to  conclude  the  judgment 
of  a  court  of  justice.     The  construction  given  to  the  laws  by  any  de- 
partment of  the  executive  government  is  necessarily  ex  parte,  without 
the  benefit  of  an  opposing  argument  in  a  suit  where  the  very  matter 
is  in  controversy,  and  when  the  construction  is  once  given,  there  is  no 
opportunity  to  question  or  revise  it  by  those  who  are  most  interested 
in  it  as  officers.      *      *      *      It  is  not  to  be  forgotten  that  ours  is  a^ 
government  of  laws  and  not  of  men."     It  cannot  surely  be  asked  of 
the  judiciary  to  ^ive  to  an  executive  regulation  more  binding  force 
than  is  given  to  it  by  the  department  by  which  it  was  made,  or  to 
consider  it  as  imperative  when  it  is  not  so  regarded  by  the  department. 
The  evidence  shows  that  the  claimant  actually  performed  the  dutiea: 
of  captain  of  the  Columbia^  from  the  18th  of  April,  1S^%,  to  t\i^ 
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28th  of  June,    1840.      The   certificate  of  Commodore   Read   is   as 
follows : 

^^  I  certify  that  Lieutenant  George  Magruder  was  senior  lieuten- 
ant on  board  the  frigate  Columbia,  from  the  18th  April,  1838,  to 
the  28th  June,  1840^  during  which  time  I  commanded  the  United 
States^  naval  force  in  the  East  Indies ;  and  I  further  certify  that 
Lieutenant  Magruder  stood  to  me  in  the  relation  of  captain  of  the 
Columbia,  and  actually  performed  the  duties  of  captain  during  the 
period  set  forth  above. 

^^  GEORGE  C.  READ. 

^^Philadelphia,  February  3,  1855." 

It  is  admitted  that  this  certificate  is  genuine,  and  the  Committee  on 
Naval  Afiiairs  in  the  House  regard  it  as  * 'conclusive  as  to  the  capacity 
in  which  the  petitioner  performed  duty. ' '  The  argument  of  the  Fourth 
Auditor  is,  that  Commodore  Read  has  stated,  ''not  that  Mr.  Magruder 
had  actually  discharged  the  duties  of  captain,  but  that  he  had  stood 
in  the  relation  of  a  captain  to  him. ' '  If  this  be  the  certificate  to  which 
the  Auditor  alludes.  Commodore  Read  states  that  the  claimant  *'  ac- 
tually performed  the  duties  of  captain.''  But  even  if  he  had  not  so 
stated  in  terms,  no  other  construction  could  be  given  to  the  certificate. 
If  it  is  said  that  an  individual  "  stands  in  the  relation  of  chief  justice 
of  the  Supreme  Court,''  is  any  other  idea  conveyed  than  that  he  is 
chief  justice?  Such  is  the  obvious  and  simple  meaning  of  the 
language. 

The  act  of  March  3,  1835,  was  modified  by  the  12th  section  of  the 
act  of  August  26,  1842,  (5  Stat.,  536,)  which  provided  that  no  allow- 
ance should  be  made  for  performing  the  duties  of  a  higher  grade, 
unless  the  officer  had  been  ofiered  to  perform  it  by  the  Secretary  of 
the  Navy,  or  the  commander  of  a  fleet  or  squadron,  or  ship  acting 
simply  on  foreign  service.  The  effect  of  this  act  is  merely  to  require 
that  the  order  shall  have  been  previously  given.  It  implies  that  the 
order  need  not  have  been  given  by  the  former  act,  otherwise,  why  was 
the  act  passed,  unless  to  remedy  what  was  considered  as  a  defect? 
Nothing  is  said  in  it  about  a  written  appointment ;  if  Congress  had 
thought  that  a  written  appointment  was  necessary  they  would*  have 
said  so.  As  they  said  nothing  on  the  point,  while  legislating  upon 
the  subject,  it  is  to  be  presumed  that  they  did  not  consider  it  im- 
portant. 

We  ^ee  nothing  in  the  case  that  calls  on  the  claimant  to  do  any- 
thing more  than  to  make  out  his  claim  by  the  ordinary  rules  of 
evidence.  That  he  has  done  and  has  proved,  we  think  that  he  is 
entitled  to  relief;  and  we  report  a  bill  accordingly. 

AN  ACT  for  the  relief  of  George  A.  Magruder. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  Secretary 
of  the  Treasury  be,  and  he  hereby  is,  directed,  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated,  to  pay  to  George  A.  Magru- 
der, a  commander  in  the  navy,  the  sum  of  three  thousand  eight  hun- 
dred and  thirty  dollars  and  twelve  cents,  being  the  sum  now  due  to 
him  by  law  for  his  services  as  captain  of  the  frigate  Columbia,  from 
the  eighteenth  day  of  April,  1838,  to  the  28th  day  of  June,  1840. 
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JrsE  27,  1856. — Received  from  the  Court  of  Claims  and  referred  to  the  Committee  of  Claims. 
July  11,  1856. — Reported  by  Mr.  Brodhead  and  ordered  to  be  printed. 


JOSEPH  WHITE  vs.  THE  UNITED  STATES. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the^^urt. 

This  claim  is  referred  to  us  by  the  House  of  Representatives. 

The  case  is  stated  as  foUowa: 

From  April,  1845,  to  June,  1849,  the  claimant  was  navy  agent  for 
the  port  of  Baltimore  and  acting  purser  for  the  naval  school  at  An- 
napolis, in  both  of  which  offices  he  received  and  disbursed  the  public 
money,  which  he  received  from  the  treasury  as  navy  agent,  and  ren- 
dered separate  accounts  for  the  money  received  by  him  in  each  of  the 
offices.  He  charged  himself,  as  acting  purser,  with  the  sum  of  $561  10, 
ag  received  from  himself  as  navy  agent,  but  did  not  give  himself  a 
corresponding  credit  in  his  account  as  navy  agent.  He  had  quarterly 
accounts  with  the  departments  from  that  time  until  June,  1849,  but 
was  not  informed  of,  and  was  not  aware  of,  the  error.  In  his  accounts 
up  to  June^  1819,  certain  sums  having  been  disallowed  him,  the  Trea- 
sury Department  caused  a  suit  to  be  instituted  against  him,  and  upon 
the  trial  more  than  $5,000,  which  had  been  disallowed,  was  allowed 
him  under  the  instructions  of  the  court.  On  the  trial  he  was  first 
made  aware  of  the  mistake  in  the  sum  of  $561  10,  which  he  was  not 
allowed  as  a  set-off,  because  he  had  omitted  to  claim  it  at  the  Treasury 
Department,  and  at  the  suggestion  of  the  court  he  withdrew  this  item, 
and  it  was  not  passed  upon  as  being  involved  in  the  case. 

Prior  to  the  22d  of  November,  1854,  he  applied  to  the  Treasury 
Department  for  the  payment  of  this  sum,  but  was  informed  by  the 
Fourth  Auditor,  Mr.  Dayton,  that  the  accounting  officers  were  of 
opinion  that,  as  a  suit  was  brought  against  him  in  which  all  his  ac- 
counts were  judicially  investigated,  it  would  not  be  proper  for  them  to 
reopen  the  accounts  for  the  purpose  of  admitting  a  claim  which  was 
alleged  to  have  been  inadvertently  omitted  to  be  presented  before  the 
court  and  jury  upon  the  trial. 

He  asks  payment  of  this  sum,  with  interest  thereon  from  the  9th  of 
January,  1852. 

The  case  is  submitted  upon  the  evidence  transmitted  to  us  by  the 
House  of  Representatives. 

In  Mr.  Dayton's  letter  of  February  15,  1855,  he  states  as  follows: 
•'Upon  the  settlement,  however,  at  this  office  of  his  account  as  acting 
purser,  the  credit  which  he  had  omitted  to  claim  was  allowed  him  as 
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Bavy  agent,  and  was  entered  on  the  reconciling  statement  as  one  of 
the  differences  between  his  account  as  stated  by  himself  and  the  same 
account  as  stated  at  this  office.  This  item  having  remained  on  the 
reconcilement  for  three  years,  without  being  claimed  by  Mr.  White, 
was  omitted  on  the  last  settlement  of  his  account,  which  took  place 
after  he  had  ceased  to  be  in  office.  A  suit  having  been  instituted 
against  him  for  the  balance  which  was  found  to  be  due  from  him,  he 
still  neglected  to  present  a  claim  to  this  sum  of  $561  10,  and  judgment 
was  given  against  him  without  any  reference  to  it.  In  the  month  of 
November  last,  the  claim  was  made  for  the  first  time  at  this  office,  and 
Mr.  White  was  informed  that  as  a  suit  had  been  instituted  by  the 
United  States  against  him,  in  which  all  his  accounts,  both  as  navy 
agent  and  acting  purser,  had  been  judicially  investigated  and  decided 
upon,  it  would  not  be  proper^  in  the  opinion  of  the  accounting  officers, 
to  reopen  those  accounts  for  the  purpose  of  admitting  a  claim  which 
was  alleged  to, have  been  inadvertently  omitted  to  be  presented  before 
the  court  and  jury  upon  the  trial.''  The  reason  given  by  the  letter 
for  declining  to  allow  this  sum,  appears  to  be  that  the  account  could 
not  be  reopened  **for  the  purpose  of  admitting  a  claim  alleged  to  have 
been  inadvertently  omitted  to  be  presented  before  the  court  and  jury 
upon  the  trial."  But  it  does  not  appear  to  have  been  inadvertently 
omitted  to  be  presented.  It  was  discovered  upon  the  trial  by  the 
claimant's  counsel,  although  it  was  known  to  the  department  at  the 
time  it  occurred,  but  the  claimant  was  not  informed  of  it.  It  was  not 
pressed  by  his  counsel,  but  at  the  instance  of  the  court  was  reserved 
for  future  examination  by  the  accounting  officers.  Such  is  the  state- 
ment of  W.  P.  Whyte,  esq.,  one  of  the  counsel.  It  is  stated  in  the 
opinion  of  the  circuit  court  in  Maryland:  '^It  is  unnecessary  to  notice 
the  remaining  item  of  the  defence,  as  it  has  been  properly  withdrawn 
by  the  defendant.  And  as  the  alleged  error  in  omitting  to  credit 
himself  in  his  navy  agent's  account  with  the  sum  of  $561  10,  which 
he  transferred  to  his  debit  in  his  purser's  account,  does  not  appear  on 
the  face  of  the  account,  and  as  this  credit  was  not  presented  and  re- 
jected, it  is  not  open  to  investigation  here.  If  the  error  exists,  it  may 
be  discovered  by  an  examination  of  the  accounts  at  Washington,  and 
without  doubt  would  be  readily  corrected  by  the  accounting  officers." 
It  thus  appears  that  the  claim  was  presented,  and  was  withdrawn  for 
the  reasons  stated.  The  refusal  to  allow  the  sum  was  probably  owing 
to  the  fact  that  the  accounting  officers  were  not  precisely  informed  of 
what  took  place  on  the  trial.  There  is  nothing  in  the  case  to  show 
why  the  item  was  dropped  from  the  reconcilement,  and  why  it  was 
not  admitted  by  the  United  States  on  the  trial.  If  it  was  properly 
placed  upon  the  reconcilement,  it  should  have  been  allowed  him 
without  hesitation  when  his  accounts  were  subjected  to  a  judicial 
investigation. 

The  evidence  establishes  the  facts  that  the  claimant  should  have 
been  credited  with  the  sum  of  $561  10,  and  that  this  item  was  not 
passed  upon  at  the  trial.  The  ordinary  principles  of  law  and  morality 
which  are  applied  to  regulate  the  dealings  of  individuals  are  appli- 
cable in  transactions  between  the  United  States  and  their  citizens. 
Between  private  persons  such  a  state  of  facts  would  induce  a  jury  at 
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once  to  return  a  verdict  for  the  plaintiff.  We  are  of  opinion  that  the 
claimant  is  entitled  to  recover  this  sum  of  $561  10.  But  he  is  not 
entitled  to  interest  by  law,  although  he  has  the  strongest  equitable 
claim  to  it  from  the  9th  day  of  January,  1852.  He  has  proved  that 
the  United  States  owed  him  that  sum,  but,  according  to  our  decision 
in  the  case  of  Todd  vs.  The  United  States,  interest  is  not  a  legal  inci- 
dent to  a  debt  due  from  the  United  States,  where  it  is  merely  proved 
that  a  debt  is  due.  We  shall  adhere  to  that  decision,  until  there  is 
some  action  by  Congress  which  would  authorize  or  require  us  to  de- 
part from  it. 
We  report  a  bill  to  carry  the  decision  in  this  case  into  effect. 

A  BILL  for  the  relief  of  Joseph  White. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  Secretary  of  the 
Treasury  be,  and  he  hereby  is,  directed,  out  of  any  money  in  the  trea- 
sury not  otherwise  appropriated,  to  pay  to  Joseph  White  the  sum  of 
five  hundred  and  sixty-one  dollars  and  ten  cents,  being  for  the  amount 
of  money  by  mistake  omitted  to  be  credited  to  him  as  navy  agent,  in 
settling  his  accounts  at  the  treasury. 
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Aran.  2,  1856. — Received  from  the  Court  of  Claims  and  referred  to  the  Committe  of  Claims. 
JvLT  11,  1856. — Reported  by  Mr.  Brodhcad  and  ordered  to  be  printed. 
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The  opinion  of  the  court  was  delivered  by  Chief  Justice  Gilchrist. 

The  prayer  of  the  claimant  in  this  case  is,  that  Congress  will  pass 
a  bill  confirming  his  title  to  certain  lands.  The  case  comes  before  us 
by  virtue  of  a  resolution  of  the  House  of  Representatives,  and  is  sub- 
mitted on  the  evidence  referred  to  us. 

The  claimant  alleges  that,  by  the  first  article  of  the  treaty  of  Au- 
gust 9,  1814,  between  the  United  States  and  the  hostile  Creek  Indians^ 
Samuel  and  David  Hale,  chiefs  of  the  tribe,  obtained  a  cession  of  land 
know  as  fractional  section  21,  township  f ,  range  5,  west  of  Alabama 
river ;  that  they  occupied  the  land  until  the  year  1826,  when  they 
sold  it  for  a  valuable  consideration  to  one  Adam  Carson,  assigning  as 
a  title  their  certificate  of  reservation  ;  that  in  the  year  1840  the  land 
was  levied  upon  as  the  property  of  Carson,  and  sold  under  a  judg- 
ment rendered  in  Alabama  by  the  sheriff  of  the  county  to  the  Hon. 
Lyman  Gibbons,  excepting  one  hundred  acres  on  the  south  side  of  the 
location  ;  that  Gibbons  sold  it  to  Henry  Center,  who  died  in  the  un- 
disputed possession  of  it ;  that  Edward  Center,  his  devisee  and  execu- 
tor, conveyed  it  to  the  claimant,  and  that  neither  the  possession  nor 
the  title  of  the  various  grantees  has  been  questioned  by  any  one.  He 
presented  his  petition  to  Congress,  and  the  Committee  on  Private 
Land  Claims  in  the  House  made  a  favorable  report  thereon,  accom- 
panied by  a  bill  for  his  relief,  which  was  not  acted  on,  and  the  case 
is  submitted  to  us  on  the  evidence  laid  before  Congress. 

The  petition  to  Congress  recites  the  above  facts,  and  states,  also, 
that  when  Carson  purchased  the  land  of  the  Hales,  he  supposed  that 
he  purchased  a  good  and  perfect  title  in  fee,  and  that  they  supposed 
they  had  a  right  to  sell  and  convey  a  perfect  title ;  that  he  paid  a 
valuable  consideration  for  the  land,  and  that  the  transaction  was  fair 
and  bona  fide  ;  that  Carson,  after  occupying  the  land  for  two  years, 
removed  to  Mississippi,  where  he  died,  and  that,  after  diligent  search, 
he  has  been  unable  to  obtain  the  original  certificates  granted  to  the 
Hales,  and  transferred  to  Carson  ;  that  all  the  subsequent  purchasers 
took  the  title,  believing  it  to  be  perfect  and  undoubted,  and  in  every 
instance  paid  the  full  value  of  the  land  ;  that  the  petitioner  purchased 
under  the  belief  that  his  title  was  derived  from  the  United  States,  and 
that  he  was  not  aware  that  they  had,  or  could  have,  any  claim  to  the 
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land,  and  that  he  paid  the  full  value  of  the  land,  believing  that  the 
title  was  undoubted.  He  states  also  that  he  is  informed  that  the  courts 
of  the  country  have  decided  that  when  an  Indian  reservee  sells  and 
conveys  away  the  lands  ceded  to  him  it  is  an  abandonment  by  the  re- 
servee, and  the  title  reverts,  ipso  /ado,  to  the  United  States  ;  of  these 
decisions  he  says  he  was  unaware  at  the  time  he  made  the  purchase, 
and  has  every  reason  to  believe  that  all  the  purchasers  were  equally 
unaware  of  them. 

In  relation  to  the  sale  by  the  Hales  to  Carson,  Andrew  Ormon  tes- 
tifices  that  about  the  year  1826  they  sold  the  land  to  Carson  ;  that  the 
purchase  was  made  for  the  consideration  of  one  thousand  dollars, 
which  sum  was  then  a  full  and  fair  price  for  the  land  ;  that  the  money 
was  honestly  paid  by  Carson,  and  the  transaction  was,  in  all  respects, 
bona  f4e — the  venders  believing  that  they  had  a  right  to  sell  and 
make  a  good  title,  and  the  vendee  believing  that  he  purchased  a  good 
title  to  the  land  ;  and  that,  after  the  sale,  and  after  the  money  was 
paid^  all  the  parties  were  entirely  satisfied  with  it.  To  the  same  effect 
are  the  depositions  of  Isaac  Thompson  and  James  Daniel ;  and  Daniel 
also  says  that  the  land  was  offered  to  him  at  the  same  price,  but  he 
declined  purchasing  it. 

The  claimant  also  introduces  an  office  copy  of  a  deed  from  Robert 

B.  Parker,  sheriff  of  Clarke  county,  Alabama,  dated  on  the  6th  day 
of  July,  1840,  conveying  the  premises  in  question  to  Lyman  Gibbons, 
in  consideration  of  $3,200,  bj  virtue  of  a  sale  on  a  write  oifieHfadaa 
issued  upon  a  judgment  recovered  by  Archibald  Brown  against  Carson. 

Also,  an  office  copy  of  a  deed  from  Gibbons  to  Henry  Centre,  dated 
on  the  5th  of  June,  1841,  releasing  all  the  interest  of  Gibbons  in  the 
premises. 

Also,  an  office  copy  of  a  deed  releasing  all  the  interest  of  Edward 

C.  Center  and  his  wife  to  the  claimant,  and  dated  on  the  1st  day  of 
October,  1850. 

The  claimant  proved  by  the  affidavit  of  P.  Phillips,  esq.,  admitted 
as  evidence  by  the  assent  of  the  solicitor,  that  Henry  Center  died  pre- 
vious to  October,  1850,  and  introduced  an  attested  copy  of  his  will, 
dated  on  the  12th  of  March,  1835,  constituting  Edward  Center  his 
sole  executor.  Also,  an  authenticated  copy  of  a  certificate  from  the 
Commississioner  of  the  General  Land  Office,  dated  on  the  12th  April, 
1820,  stating  that  the  Hales  had  the  right  to  occupy  the  land  in 
question. 

This  first  article  of  the  treaty  of  August  9,  1814,  (Stat,  at  Large, 
120,)  between  the  United  States  and  the  Creeks,  cedes  certain  lands 
belonging  to  the  Creeks  to  the  United  States.  It  also  provides  '*  that 
where  any  possession  of  any  chief  or  warrior  of  the  Creek  nation  who 
shall  have  been  friendly  to  the  United  States  during  the  war,  and 
taken  an  active  part  therein,  shall  be  within  the  territory  ceded  by 
these  articles  to  the  United  States,  every  such  person  shall  be  entitled 
to  a  reservation  of  land  within  the  said  territory  of  one  mile  square, 
to  Include  his  improvements  as  near  the  centre  thereof  as  may  be, 
which  shall  enure  to  the  said  chief  or  warrior  and  his  decendants  as 
long  as  he  or  they  shall  continue  to  occupy  the  same,  who  shall  be 
protected  by  and  subject  to  the  laws  of  the  United  States  ;  but  upon 
be  voluntary  abandonment  thereof  by  such  possessor  or  his  descend- 
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^nt8,  the  right  of  occupancy  or  possession  of  said  lands  shall  devolve 
to  the  United  States,  and  be  identified  with  the  right  of  property 
ceded  hereby." 

If  the  contingent  interest  of  the  United  States  depended  merely 
npon  the  construction  of  the  words  '^voluntary  abandonment,"  it 
mighty  perhaps,  be  a  proper  subject  of  inquiry  whether  the  sale  of  the 
right  of  the  reservee,  bona  fide  and  for  a  valuable  consideration,  would 
be  such  a  voluntary  abandonment  as  is  contemplated  by  the  treaty,  in 
order  that  the  right  of  the  reservee  should  devolve  to  the  United 
States.  But  the  evident  intention  of  the  treaty  is  not  to  give  to  the 
reservee  an  estate  in  fee  simple  in  the  land,  but  merely  a  right  of  oc- 
capancy,  as  the  reservee  and  his  descendants  are  entitled  to  the  land 
only  ^^so  long  as  he  or  they  shall  continue  to  occupy  the  same." 
The  first  section  of  the  act  of  March  3,  1817,  (3  Stat,  at  Large,  380,) 
designates  the  manner  in  which  the  chiefs  and  warriors  of  the  Creek 
nation  who  are  entitled  to  a  reservation  shall  locate  their  reservations, 
and  then  provides  'Hhat  the  lands  so  selected  shall  enure  to  such  chief 
or  warrior  so  long  only  as  he  shall  continue  to  occupy  and  cultivate  the 
same,  and,  in  case  he  shall  not  have  abandoned  the  possession,  shall, 
on  his  decease,  descend  to  and  vest  in  his  heirs  in  fee  simple,  reserving 
to  the  widow  of  such  chief  or  warrior  the  use  and  occupation  of  one- 
third  part  of  said  lands  during  her  natural  life."  Tnis  act,  which 
Appears  to  have  been  intended  as  declaratory  of  the  meaning  of  the 
treaty,  states  with  distinctness  the  interest  which  the  reservees  have 
in  the  land. 

We  cannot  adjudge,  in  this  state  of  things,  that  the  petitioner  haa 
any  legal  cause  of  action  against  the  United  States,  and  that  they  are 
bound  to  release  to  him  their  interest  in  the  lands  in  question.  The 
case  does  not  present  a  claim  founded  upon  any  law  of  Congress,  or 
any  regulation  of  an  executive  department,  or  npon  any  contract,  ex- 
press or  implied,  with  the  government  of  the  United  States.  It 
comes  before  us  by  a  resolution  of  the  House.  Our  construction  of  the 
act  constituting  the  court  is,  that  we  have  no  authority  to  determine 
that  a  party  has  a  legal  claim  against  the  United  States,  unless  it 
comes  within  one  of  the  classes  specified,  or  is  founded  on  some  legal 
right.  We  are  authorized  to  examine  any  case  referred  to  us  by  either 
House  of  Congress,  to  report  our  opinion  upon  the  law,  and  to  state 
the  facts  as  we  find  them  to  be  proved ;  but  in  relation  to  matters 
which  address  themselves  particularly  to  the  sound  discretion  and 
liberality  of  Congress,  we  do  not  feel  ourselves  authorized  to  recom- 
mend any  legislation.  In  such  cases  the  intelligence  and  sense  of 
equity  and  right  in  Congress  do  not  require  any  aid  from  us. 

In  the  present  case,  our  opinion  as  to  the  law  is,  that  the  claimant 
has  no  legal  cause  of  action  against  the  United  States,  and  that  they 
are  not  bound  to  convey  to  him  their  interest  in  the  lands  in  question. 
As  to  the  facts,  we  find  that  the  sale  by  the  original  reservees  to 
Carson  was  made  without  fraud,  in  good  faith,  and  for  a  valuable 
consideration ;  and  such  was,  also,  the  case  with  the  subsequent  con^ 
Teyances,  including  that  to  the  petitioner. 

There  are  some  considerations  of  an  equitable  character  which  may 
properly  be  considered  by  Congress.     The  reservation  was  intended 
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for  the  benefit  of  the  Indians.  They  received,  and  Carson  and  the 
subsequent  grantees  paid,  not  merely  the  value  of  the  life  estate  of 
the  reservees,  but  the  value  of  the  fee  simple  of  the  land.  The  reser- 
vees  considered  it  more  for  their  interest  to  sell  the  lands  than  to 
occupy  them.  They  might  have  retained  the  possession  during  their 
lives,  in  which  event  the  fee  would  have  descended  to  their  heirs.  It 
<»n  make  no  difference  to  the  United  States  whether  the  fee  is  in  the 
heirs  of  the  reservees  or  in  the  petitioner;  and  there  would  seem  to 
be  no  necessity  that,  in  a  matter  so  important  to  the  petitioner,  and 
.  so  unimportant  to  the  United  States,  they  should  avail  themselves  of 
what  is  a  strict  legal  right.  If,  in  consequence  of  the  sale  of  the 
lands,  the  position  of  the  United  States  had  been  in  any  way  affected 
for  the  worse,  the  case  would  present  a  different  aspect.  But  the  effect 
of  the  sale  is  to  give  the  United  States  a  legal  right  to  the  land  which 
they  had  not  before  the  sale ;  and  it  is  for  Congress  to  say  whether, 
under  the  circumstances,  they  will  take  advantage  of  such  right. 

It  may  be  added  that  on  the  23d  of  February,  1855,  the  Committee 
on  Private  Land  Claims  in  the  House  made  a  report  in  favor  of  the 
petitioner,  accompanied  by  a  bill  for  his  relief.  At  this  late  period  of 
the  session  the  bill  was  not  acted  upon,  but  the  case  was  referred  to 
this  court.  There  is  a  precedent  for  such  action  as  the  petitioner  asks 
to  be  found  in  the  act  of  February  19,  1849. — (9  Stat,  at  Large,  346, 
762.)  This  act  relinquishes  to  Stephen  Steele  and  James  Daniel  the 
reversionary  interest  of  the  United  States  in  a  certain  Indian  reserva- 
tion in  the  State  of  Alabama,  provided  they  have  fairly  in  good  faith, 
and  for  a  valuable  and  adequate  consideration,  and  by  authentic  and 
valid  deeds,  purchased  the  land;  all  which  conditions  we  find  have 
Tjeen  compliea  with  in  the  present  case. 

If  the  omissions  in  the  evidence  shall  be  supplied  which  we  have 
referred  to,  we  shall  submit  to  Congress  a  bill  for  the  relief  of  the  peti- 
tioner, for  such  action  as  may  be  deemed  proper. 

There  are  also  precedents  to  be  found  in  an  act  in  favor  of  occupants 
under  the  treaty  of  Fort  Jackson,  (6  Stat,  at  Large,  323 ;)  acts  in 
favor  of  Samuel  Brashears  and  of  William  HoUinger,  (6  Stat,  at 
Large,  342.)  Also  the  act  of  29th  May,  1830,  (6  Stat,  at  Large, 
441 ;)  act  of  14th  July,  1832,  (6  Stat,  at  Large,  519,)  and  the  act  of 
15th  June,  1844,  (6  Stat,  at  Large,  916.) 

We  submit,  herewith,  a  bill  to  Congress  for  the  relief  of  the  peti- 
tioner, for  such  action  as  may  be  deemed  proper. 
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JoTK  27, 1856. — Received  from  the  Court  of  Claims,  and  referred  to  the  Committee  of  Claims. 
July  11,  1856. — Reported  by  Mr.  Brodhead,  and  ordered  to  be  printed. 
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Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 
.  This  is  a  claim  for  iishing  bounties,  amounting  to  the  sum  of 
$1,704  08  upon  seven  vessels  employed  in  the  fisheries  in  the  year 
1852. 

The  petition  states  the  names,  the  owners,  and  the  tonnage  of  the 

Tessels,  and  the  date  of  the  commencement  and  termination  of  the 

Toyage  of  each  of  them  ;  that  the  claimant,  who  was  the  agent  and 

manager  of  the  vessels  before  the  commencement  of  the  fishing  season 

of  1852,  engaged  masters  for  each  of  the  vessels  for  the  fishing  season, 

for  the  purpose  of  carrying  on  the  bank  and  other  cod  fisheries  ;  and 

caused   the  masters,  before  proceeding  on  the  voyage,  to  make  an 

agreement  with  every  fisherman,  in  accordance  with  the  provisions  of 

the  first  section  of  '*  An  act  fpr  the  government  of  persons  in  certain 

fisheries,"  approved  June  19, 1813,  (3  Stat.,  2,)  and  to  conform  in  all 

particulars  with  the  requirements  of  said  act ;  and  that  he  then,  as 

the  agent  of  the  owners,  signed  an  instrument  which  was  supposed  to 

contain  said  agreement,  and  tliat  the  vessels  all  engaged  for  more 

than  four  months,  excepting  the  brig  Good  Hope,  which  engaged  for 

three  and  a  half  months  in  the  bank  and  other  cod  fisheries  ;  and  in 

all  respects  conformed  to  the  requirements  of  the  act  above  named, 

and  with  the  requirements  of  the  act  laying  a  duty  on  imported  salt, 

granting  a  bounty  on  pickled  fish  exported,  and  an  allowance  to 

certain  vessels  employed  in  the  fisheries,  approved  July  29,  1813, 

(3  Stat.,  49.) 

The  first  section  of  the  act  of  June  19,  1813,  enacts  that  the  master 
of  any  vessel  to  be  employed  in  the  bank  and  other  cod  fisheries  shall, 
before  proceeding  on  such  fishing  voyage,  make  an  agreement  in 
writing  or  print  with  every  fisherman  who  may  be  employed  therein, 
and  shall,  m  such  agreement,  express  whether  the  same  is  to  con- 
tinue for  one  voyage  or  for  the  fishing  season  ;  and  shall  also  express 
that  the  fish,  or  the  proceeds  of  such  fishing  voyage  which  may 
appertain  to  such  fishermen,  shall  be  divided  among  them  in  propor- 
tion to  the  quantities  or  number  of  said  fish  which  they  may  respec- 
tively have  caught. 

The  8th  section  of  the  act  of  July  29,  1813,  (3  Stat.,  52,)  provides, 
"  that  no  ship  or  vessel  of  twenty  tons  or  upwards,  employed  as  afore- 
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said,  shall  be  entitled  to  the  allowance  granted  by  this  act,  unless  the 
skipper  or  master  thereof  shall,  before  he  proceeds  on  any  fishing 
voyage,  make  an  agreement  in  writing  or  in  print  with  every  fisher- 
man employed  therein,  according  to  the  provisions  of  the  act  entitled 
"  An  act  for  the  government  of  persons  in  certain  fisheries." 

The  5th  and  6th  sections  of  the  act  of  June,  1813,  thus  referred  to, 
provide  for  a  tonnage  allowance  to  be  made  to  the  owners  of  fishing 
vessels,  but  require  that  the  vessels  shall  have  been  employed  at  sea 
four  months  at  least  of  the  fishing  season.    The  act  of  March  3,  1819, 
(3  Stat.,  520,)  enacts  that  an  allowance  shall  be  paid  to  fishing  vessels 
employed  in  the  bank  and  other  cod  fisheries,  for  the  term  of  three  and 
a  half  months  at  least  of  the  fishing  season.     It  has  been  held,  in 
relation  to  these  acts,  that  they  incluae  within  their  terms  all  vessels 
engaged  in  the  cod  fisheries,  without  limitation  or  specification  as  to 
the  length  of  their  fares,  or   the  nature  of  their  fisheries. — (The 
Schooner  Harriet,  1  Story's  C.  C.  R.,  251.)     The  sums  here  claimed 
are  on  account  of  the  tonnage  allowance  which,  by  the  5th  section  of 
the  act  of  July,  1813,  is  the  sum  of  four  dollars  for  each  ton  over 
thirty,  in  case  the  vessel  is  actually  employed  at  sea  for  four  months, 
and  the  burden  of  each  exceeded  thirty  tons.     The  act  of  March  3, 
1819,  (3  Stat.,  520,)  ^ives  an  allowance  of  three  dollars  and  fifty  cents 
per  ton  to  vessels  ot  such  burden,  which  have  been  employed  at  sea 
tor  three  and  a  half  months.     All  these  vessels  were  employed  at  sea 
for  four  months,  with  the  exception  of  the  Good  Hope,  which  was 
employed  at  sea  over  three  and  a  half  months,  and  became  entitled  to 
an  allowance  of  |360,  the  act  of  March,  1819,  providing  that  no 
allowance  shall  exceed  that  sum. 

It  is  contended  by  the  solicitor  that,  besides  the  tonnage  and  the 
names  of  the  vessels,  the  names  of  the'  owner,  the  agreement  made 
with  the  fishermen,  and  the  year  and  season  in  which  the  voyages 
ivere  made,  it  ought  to  be  stated  in  the  petition  when,  that  is,  between 
what  dates,  the  vessels  were  engaged ;  that  they  were  occupied  ex- 
clusively in  taking  codfish  at  sea  ;  that  the  master  and  three-fourths 
of  the  crew  were  citizens  of  the  United  States  ;  that  the  vessels  were 
inspected  by  the  proper  officer  of  the  customs,  naming  him  ;  and  that 
he  certified  to  the  sufficiency  of  their  outfit  according  to  law  ;  that  a 
regular  log-book  was  kept  containing  the  entries  from  day  to  day  ; 
that  the  log-book  was  duly  presented  to  the  collector ;  and  that  the 
owners  or  agents  of  the  vessels  presented  also  the  certificates  required 
of  them. 

It  is  sufficient  to  say  of  this  position,  that  the  claim  is  founded 
upon  certain  laws  of  Congress,  and  those  are  stated  in  the  petition. 
The  other  points  to  which  the  solicitor  refers  are  all  matters  of  proof ; 
and  attached  to  the  deposition  of  Joseph  M.  Edmonds,  the  deputy 
collector  of  Portsmouth,  New  Hampshire,  are  official  copies  of  certifi- 
cates signed  by  Nathaniel  K.  Folsom,  the  inspector,  that  each  of  the 
vessels  was  seaworthy;  that  they  were  found  in  everything  suitable 
for  the  cod  fisheries  ;  that  the  crews  were  sufficient  for  the  tonnage ; 
that  the  master  and  three-fourths  of  the  crew  were  citizens  of  the 
United  States ;  and  that  in  all  respects  each  vessel  was  fitted  for  the 
cod  fisheries,  agreeably  to  the  provisions  of  law,  and  that  the  agree- 
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ment  between  the  master  and  fishermen  was  duly  executed  by  them, 
and  the  owner  or  his  agent.  Edmonds  deposes,  that  each  of  the 
Tcssels  was  examined  by  an  officer  detailed  for  the  purpose  ;  that  they 
were  found  to  be  properly  fitted  for  a>d  fishing,  s^ccording  to  law  and 
the  regulations  of  the  Treasury  Department ;  and  that  certificates 
were  given,  copies  of  which  have  been  above  mentioned.  Annexed 
to  his  deposition,  also,  are  the  original  statements  of  Moses  Noble, 
agent  for  each  of  the  vessels,  of  the  time  of  sailing  and  returning 
from  sea  of  each  vessel,  and  his  affidavit,  proving  the  instrument 
executed  by  the  fishermen,  authenticated  by  the  custom-house  seal, 
and  sworn  to  before  the  deputy  collector  of  Portsmouth. 

An  objection  was  made  by  the  collector  to  the  payment  of  these 
bounties,  because  no  log-book  was  produced  before  him,  as  required  by 
the  regulations  of  the  Treasury  Department.  To  show  that  it  was 
competent  for  the  department  to  require  the  production  of  a  log-book 
as  a  condition  precedent  to  the  payment  of  the  bounties,  the  United 
States  rely  on  the  case  of  the  United  States  vs,  Baily,  (9  Peters,  251.) 
In  that  case  the  defendant  was  indicted  for  false  swearing  under  the 
third  section  of  the  act  of  March  1,  1823,  ch.  165,  which  provides  for 
the  punishment  of  any  person  who  shall  swear  falsely  touching  the 
expenditure  of  public  money,  or  in  support  of  any  claim  against  the 
United  States.  The  indictment  was  for  swearing  falsely  in  an  affida- 
vit, in  support  of  such  a  claim,  under  the  act  of  July  5,  1832,  for 
liquidating  and  paying  certain  claims  of  the  State  of  Virginia.  The 
3d  section  directed  the  Secretary  of  the  Treasury  to  adjust  and  settle 
certain  claims  for  half-pay  under  that  act.  It  is  said  by  the  court : 
**It  is  a  general  principle  of  law,  in  the  construction  of  all  powers  of 
this  sort,  that  where  the  end  is  required,  the  appropriate  means  are 
o^ven.  It  is  the  duty  of  the  Secretary  to  adjust  and  settle  these  claims, 
and  in  order  to  do  so,  he  must  have  authority  to  require  suitable 
Touchers  and  evidence  of  the  facts  which  are  to  establish  the  claim." 
Upon  this  ground  it  was  held  that  the  Secretary  was  authorized  to 
require  an  affidavit  in  support  of  the  claim.  It  is  to  be  observed  that 
the  act  of  Congress  did  not  prescribe  the  character  of  the  proof,  nor 
upon  what  evidence  the  Secretary  should  adjust  and  settle  the  claim. 
It  was  consequently  his  duty  to  adopt  the  appropriate  means,  and  to 
prescribe  the  necessary  regulations.  He  might  require  legal  evidence, 
by  which  is  ordinarily  understood  evidence  under  oath.  The  decision, 
therefore,  does  not  apply  to  a  case  where  the  proof  has  been  already 
pointed  out  by  an  act  of  Congress. 

The  case  of  the  schooner  Harriet,  (1  Story  0.  C.  R.,  252,)  which  has 
been  referred  to,  was  a  libel  of  seizure  for  an  alleged  forfeiture,  charg- 
ing that  the  owners  of  the  vessel  did,  by  fraud  and  deceit,  obtain  the 
allowance  provided  for  vessels  employed  in  the  fisheries,  contrary  to 
the  act  of  1823,  ch.  34.  It  appears  from  the  opinion  of  the  court,  that 
in  order  to  prove  that  the  vessel  was  absent  at  sea  for  the  period  of 
four  months,  a  certificate,  purporting  to  be  such  a  certificate  as  is 
required  by  the  7th  section  of  the  act  of  1813,  ch.  34,  was  produced 
and  sworn  to,  and  on  this  certificate  the  allowance  was  paid.  The 
certificate  stated  the  particular  times  of  the  sailing  and  return  of  the 
Harriet  on  her  different  fares,  amounting  in  all  to  one  hundred  and 
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thirty-one  days.  There  was,  however,  an  error  in  the  calculation, 
apparent  on  the  face  of  the  paper,  of  ten  days,  so  that  the  whole  period 
of  her  absence  was  only  121  days.  The  court,  therefore,  held  that  it 
was  manifest  that  she  was  not  entitled  to  the  allowance  on  the  very 
face  of  the  certificate,  and  it  was  further  held  that  it  was  fraudulent. 
To  show  the  manner  and  the  circumstances  under  which  the  certificate 
was  made,  a  witness  was  introduced,  and  an  almanac,  purporting  to 
be  the  almanac  in  which  the  original  days  of  the  sailing  and  return  of 
the  Harriet  were  marked,  partly  in  pencil  marks  of  K.  (return)  and 
S.  (sailing,)  and  dots  in  ink  against  certain  days  in  the  almanac,  as 
being  the  very  days  of  S.  (sailing)  and  R.  (return.)  It  was  held  that 
this  was  not  in  any  just  sense  a  journal. 

It  is  said  by  the  court  (p.  260)  ''the  true  duty  of  the  owner  and 
skipper  of  these  boats  and  vessels  is  to  keep  an  exact  journal  or  memo- 
randum of  the  actual  times  of  being  at  sea,  whether  whole  days  or 
parts  of  days,  and  thus  to  enable  the  collector,  or  other  pfficers  of  the 
customs,  to  ascertain  with  entire  exactness  the  time  passed  at  sea." 
This  is  undoubtedly  true,  as  a  matter  of  convenience,  particularly 
where  numerous  fares  or  trips  are  made  in  the  course  of  the  fishing 
season.  liut  the  remark  is  not  made  for  the  purpose  of  stating  that 
keeping  a  journal  is  necessary  in  order  to  entitle  the  *party  to  the 
bounty;  but  it  is  made  for  the  purpose  of  contrasting  it  with  the 
almanac  oflFered  in  evidence,  of  which  the  court  say :  ' '  The  mere  mark- 
ing or  mere  dotting  of  an  almanac,  which  might  be  exchanged  or 
altered  at  pleasure,  would  be,  and  could  be  no  just  or  sufficient  proof 
of  the  verity  of  the  marks  or  dots  therein,  as  expressing  the  true  times. 
If  any  document  of  this  sort  is  to  have  weight  as  an  original  journal 
or  memorandum  to  repel  suspicion  or  to  establish  verity,  it  must  be 
some  document  which,  in  its  nature  or  character,  like  a  log-book  kept 
at  sea,  should  contain  original  entries  made  from  day  to  day,  and  be 
beyond  question  a  document  not  made  up  for  a  particular  purpose 
afterwards  upon  general  recollections  and  suggestions  of  the  parties 
in  interest.  What  I  desire  to  say  is,  that  for  the  reasons  already  sug- 
gested, the  almanac  already  produced  as  a  memorandum  of  the  times 
of  the  sailing  and  of  the  return  of  the  Harriet,  on  her  several  voyages 
or  fares,  is  not  a  satisfactory  document  to  relieve  the  case  from  any 
otherwise  well-founded  suspicions  of  bad  faith,  or  fraud,  or  deceit." 
Throughout  the  case  no  allusion  is  made  to  any  regulation  of  the 
Treasury  Department  requiring  the  production  of  a  log-book.  Now, 
when  an  act  of  Congress  makes  it  the  duty  of  the  Secretary  of  the 
Treasury  to  adjust  and  settle  certain  claims,  arid  points  out  no  mode 
of  proving  them,  as  in  the  case  of  the  United  States  vs.  Bailey,  before 
referred  to,  it  may  well  be  that  he  is  to  prescribe  such  rules  and  modes 
of  legal  proof  as  appear  to  him  to  be  judicious.  But  where  an  act  of 
Congress  provides  that  a  sum  of  money  shall  be  paid  upon  the  pro- 
duction of  certain  proof,  the  Secretary  cannot  superadd  to  this  further 
proof  not  required  by  the  act.  This  would  be  to  give  him  the  power 
of  legislation,  and  that,  too,  upon  a  subject  on  which  Congress  had 
already  legislated.  If  he  possessess  this  power,  so  do  all  the  other 
departments,  and  so  does  the  judiciary  ;  for  it  wcJuld  be  equally  com- 
petent  for  them  to  say  that  they  would  not  consider  a  claim  as  valid, 
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unless  evidence  were  produced  not  required  by  the  act.  The  7th  sec- 
tion of  the  act  of  July  29,  1819,  (3  Stat.,  52,)  enacts,  that  before  the 
oirner  of  a  vessel  receives  the  allowance  mentioned  in  the  act,  he  shall 
produce  to  the  collector  a  certificate  mentioning  the  days  on  which 
•ie  Te88el  sailed  and  returned  on  her  different  voyages,  and  shall  make 
otth  to  its  truth,  and  certificates  in  accordance  with  this  provision  are 
among  the  papers  in  the  case.  The  inference  is  irresistible,  that  upon 
ihc  production  of  the  certificate  the  owner  is  entitled  to  the  allowance ; 
and  it  is  equally  clear,  that  in  the  opinion  of  the  court  in  the  case  of 
the  schooner  Harriet,  if  there  had  been  no  fraud  in  the  certificate, 
nothing  further  would  have  been  required. 

Even  if  it  should  be  supposed  that  the  production  of  the  log-books 
should  be  necessary  before  the  party  c6i\ld  be  entitled  to  the  allowance, 
It  is  a  question  whether  their  absence  is  not  sufficiently  accounted  for. 
The  log-books  of  three  of  the  vessels — the  Sardine,  the  Good  Hope, 
ad  the  Delta — are  produced  and  attached  to  the  deposition  of  Moses 
N'uble.  The  non-production  of  the  log-books  of  the  remaining  four 
vessels  is  accounted  for  by  Noble  as  ibllows :  *'In  two  of  said  four 
vessels  log-books  were  kept ;  in  a  third  the  master  kept  a  log-book  in 
ID  almanac  ;  the  master  of  the  fourth  vessel  could  not  write,  and  kept 
Dt)  log-book.  The  claims  for  bounties  being  suspended  at  the  Treasury 
Department  for  said  alleged  informalities  in  the  shipping  articles, 
I  paid  no  attention  to  the  log-books  of  the  four  vessels  last  named,  and 
those  which  were  kept  liave  become  lost,  and  I  am  unable  to  find 

I  them.  One  of  said  masters  has  moved  out  of  the  State,  and  the  present 
residence  of  another  of  them  is  unknown  to  me.*'  Now  there  is  no 
reason  why  a  log-book  may  not  be  kept  in  an  almanac,  if  the  times 
of  sailing  be  denoted  with  sufficient  certainty,  so  as  not  to  be  liable  to 
the  objections  stated  in  tlie  case  of  the  schooner  Harriet.  Nor  can 
te  suppose  that  the  misfortune  of  a  master  in  being  unable  to  write 
roald  be  punished  by  his  being  deprived  of  the  bounty  given  for  the 
encouragement  of  the  fisheries  and  seamen,  if  any  reliable  evidence 
wuld  be  procured  of  the  times  of  sailing  and  returning  from  other 
sources. 

But  the  absence  of  the  log-books  was  not  relied  upon  by  the  depart- 
ment, and  we  do  not  think  their  production  was  necessary  for  the 
/reasons  above  suited.  It  is  unnecessary,  therefore,  to  determine 
whether  their  absence  is  sufficiently  accounted  for.  The  important 
question  presented  by  the  case  is  that  which  arises  about  the  construc- 
tion of  the  instrument  containing  the  agreement  with  the  fishermen. 
The  claimant,  after  the  decision  of  the  collector  in  relation  to  the  log- 
books, appealed  to  the  Secretary  of  the  Treasury,  who,  not  considering 
the  question  as  to  the  log-books  a  material  one,  decided  that  the  agree- 
ment was  defective. 

The  first  section  of  the  act  of  June  19, 1813,  enacts,  that  the  master 
of  any  fishing  vessel  shall  make  an  agreement  with  every  fisherman, 
and  shall,  in  such  agreement,  express  whether  the  same  is  to  continue 
for  one  voyage  or  for  the  fishing  season,  and  shall  also  express  that 
the  fish,  or  the  proceeds  of  such  fishing  voyage  which  may  appertain 
I  to  the  fishermen,  shall  be  divided  among  them  in  proportion  to  the 
I    quantities  or  number  of  said  Ssb  which  they  may  respectweVy  ^i^i"^^ 
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caught.     The  seventh  section  of  the  act  of  July  29,  1819,  enacts  that 
the  owner,  previous  to  receiving  the  allowance  made  by  the  act,  shall 
produce  the  agreement  to  the  collector,  and  also  a  certificate  mention-    -* 
ing  the  days  on  which  the  vessel  sailed  and  returned  on  the  several  ' ' 
voyages  or  fares  she  may  have  made.     The  eighth  section  enacts  that     - 
the  vessel  shall  not  be  entitled  to  the  allowance  made  by  the  act, 
unless  the  master  shall  make  an  agreement  with  each  fisherman,  ac-  -  - 
cording  to  the  act  of  June  19,  1813.     This,  it  may  be  remarked,  is    - 
the  only  condition  precedent  in  terms  required  by  the  act  of  Congress.    - 
This  last  mentioned  act  requires  that  the  agreement  shall  express  ^: 
whether  it  "is  to  continue  for  one  voyage  or  for  the  fishing  season." 
The  agreement  embodied  in  the  petition  states  that  the  vessel  is  'Ho 

be  employed  on  a  fishing  voyage  or  voyages,  to  commence  on  the , 

and  to  end  on  the  ,  184-."  This  seems  to  be  a  literal  com- 
pliance with  the  act.  By  this  act,  also,  the  agreement  is  to  '*  express 
that  the  fish,  or  the  proceeds  of  such  fishing  voyage  or  voyages  which 
may  appertain  to  the  fishermen,  shall  be  divided  among  them  in  pro- 
portion to  the  quantities  or  number  of  said  fish  which  they  may  re- 
spectively have  caught."  The  agreement  produced  is  expressed  to  be 
'*  in  consideration  of  one  half  of  the  number  of  fish  and  oil,  or  pro- 
ceeds of  said  voyage  or  voyages,  after  the  shoreman's  share  is  de- 
ducted, in  proportion  to  the  quantity  or  number  of  fish  respectively 
caught  and  oil  made."  By  this  agreement  the  quantity,  which,  in  the 
words  of  the  act,  *'may  appertain  to  the  fishermen,"  is  one  half  the 
proceeds  of  the  voyage,  and  the  question  made  is  whether  this  quan- 
tity is,  by  the  language  of  the  agreement,  to  be  divided  among  the 
master  and  fishermen  in  the  proportion  mentioned  in  the  act.  The 
words,  *'  to  be  divided  among  us,"  or  words  of  that  import,  are  omit- 
ted ;  but  the  agreement  is  to  be  so  construed  that  it  shall  have  a 
meaning,  if  possible,  and  that  every  part  shall  have  its  efiect.  Unless 
the  words  referred  to  are  understood,  all  that  follows  in  relation  to  the 
"  proportion"  is  entirely  without  meaning.  Moreover,  the  agreement 
expressly  provides  that  one  half  the  proceeds  of  the  voyage  shall 
belong  to  the  fishermen,  in  proportion  to  the  quantity  offish  respect- 
ively caught.  Now,  if  they  were  entitled  to  the  proceeds  in  this  pro- 
portion, of  course  the  proceeds  were  to  be  divided  among  them  in  such 
proportion.  We  do  not  think  that  any  further  comment  on  the  sub- 
ject can  make  the  matter  more  clear  than  this  statement  of  it. 

Our  opinion  is  that  the  objection,  that  the  agreement  does  not  show 
by  whom  the  fish  were  to  be  caught,  is  untenable.  No  other  inference 
can  be  made  from  the  agreement  than  that  the  fish  to  be  divided 
among  the  fishermen  were  to  be  the  fish  caught  by  them.  It  certainly 
did  not  refer  to  other  fish  caught  by  other  persons  not  parties  to  the 
agreement. 

It  is  not  necessary  to  inquire  into  the  question  of  licenses  to  these 
vessels,  as  the  solicitor  admits  they  were  licensed  and  waives  any  ques- 
tion on  the  point.  We  find  the  facts  proved  necessary  to  entitle  the 
claimant  to  the  allowances  prayed  for,  and  we  report  a  bill  for  his 
relief  accordingly. 
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AN  ACT  for  the  relief  of  Moses  Noble. 

I  Be  U  enacted  by  the  Senate  and  Hovse  of  Representatives  of  the 
JkU&i  States  of  America  in  Congress  o^emMed,  That  the  Secretary 
rf  the  Treasury  be  directed,  out  of  any  money  in  the  treasury  not 
^erwise  appropriated,  to  pay  to  Moses  Noble,  agent  for  the  brig  Good 
Hope,  and  the  schooners  Delta,  Jasper^  Sardine,  Five  Sisters,  Com- 
3M)Qwealth,  and  Two  Brothers,  for  the  benefit  of  the  persons  entitled 
thereto,  the  sum  of  one  thousand  seven  hundred  and  four  dollars  and 
I  axty-eight  cents,  the  same  being  for  fishing  bounties  to  which  said 
Tessels  became  entitled  to  in  the  fishing  season  of  the  year  1852. 


' 
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34th  Congress,  >  SENATE.  (  Rep.  Com. 

Ist  Sesaum.      S  \  No.  221. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  11,  1856. — Ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  made  the  following 
REPORT. 

[To  accompany  Bill  S.  375.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  Mrs. 
EUza  B,  McNeiUy  widow  of  Captain  T,  B,  McNeill,  of  tlie  United 
Slates  marine  corps,  praying  a  pension,  beg  leave  to  report : 

That  Captain  T.  B.  McNeill,  according  to  petition,  served  in  the 
United  States  marine  corps  for  a  period  of  about  twenty-one  years, 
and  that  while  in  the  line  of  duty  contracted  a  severe  rheumatism, 
wliich  resulted  in  hypertrophy  of  the  heart,  from  which  he  died, 
March  13,  1856.  The  evidence  in  the  case  seems  satisfactory  to  the 
committee,  and  sufficient  to  establish  the  statements  of  petitioner. 
Viewing  the  petition,  therefore,  as  one  deserving  favor,  the  committee 
submit  the  following  resolution  : 

Resdved,  That  the  committee  report  a  bill  for  relief  of  petitioner, 
granting  her  five  years'  half  pay  of  her  husband,  commencing  April 
25,  1856,  when  the  testimony  was  completed. 


Sim  GoHGRSBs,  >  •  SENATE.  (  Rkp.  Com. 

\tt  Session.      S  I    No.  222. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  14,  1856. — Ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  submitted  the  following 

REPORT. 

[To  accompany  bill  S.  376.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  Joseph 
HiR,  praying  an  increase  of  pension,  beg  leave  to  report : 

That  the  petitioner  was  wounded  in  his  right  arm  by  the  accidental 
discharge  ot  his  rifle  while  on  guard  at  Van  Horn's  wells,  El  Paso 
roads,  Texas,  July  20,  1855,  from  which  wound  he  lost  his  arm. 
For  this  disability  he  was  pensioned  at  the  rate  of  eight  dollars  per 
iDonth  from  the  date  of  his  discharge  from  service.  This  amount  of 
pension  being  thought  by  your  committee  to  be  inadequate  to  his 
necessity,  they  therefore,  believing  this  is  a  case  worthy  of  special 
&Tor,  submit  the  following  resolution : 

Besolvedy  That  the  committee  advise  the  passage  of  an  act  granting 
Joseph  Hill  a  pension  of  twelve  dollars  per  month. 


I 
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Isi  Session.     )  )   No.  223. 


1^  IN  THE  SENATE  OF  THE  UNITED  STATES. 


JuLT  14,  1856.— Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 
REPORT. 

[To  accompany  bill  S.  377.] 

The  Committee  on  Privaie  Land  Claims^  to  which  was  referred  the  peti- 
tion of  Ambrose  Lanfear,  praying  confirmation  of  a  survey  of  a  cer- 
tain tract  of  land  in  Louisiana j  have  had  the  same  under  considera- 
tiouj  and  submit  the  foIUnving  report  : 

It  appears  that  the  heirs  of  Paul  Toups  filed  their  claim,  under  a 
concession  from  the  Baron  de  Carondelet,  then  the  governor  of  the 
Spanish  province  of  Louisiana,  before  the  commissioners  to  adjust  pri- 
vate land  claims  in  the  Territory  of  Orleans  and  District  of  Louisiana, 
and  that  said  commissioners  reported  the  said  claim  for  confirmation, 
which  said  report  was  communicated  to  the  House  of  Representatives 
on  the  9th  day  of  January,  1812,  and,  in  reference  to  the  claim  of  the 
heirs  of  Paul  Toups,  say:  (Am.  State  Pap.,  public  lands,  vol.  2,  page 
324.) 

'^No.  Y4.  The  children  of  Paul  Toups  claim  a  tract  of  land,  situ- 
ated in  the  county  of  Acadia,  at  the  place  called  les  Coteaux  de  France, 
at  about  the  distance  of  three  and  a  half  leagues  from  the  western 
hank  of  the  Mississippi,  containing  eighteen  arpents  in  front,  and  a 
depth  of  two  leagues  and  a  half  Paul  Toups,  the  father  of  the  claim- 
ants, obtained  from  the  Baron  de  Carondelet  a  regular  warrant  of  sur- 
vey for  this  land  in  the  year  1796,  for  the  purpose  of  establishing  a 
vacherie  ;  and  the  conditions  of  the  warrant  of  survey  having  been  com- 
plied with  on  his  part,  confirmed.'' 

That,  by  the  act  of  Congress,  approved  April  12,  1814,  this  claim, 
among  others,  was  confirmed. 

It  farther  appears,  that  Daspit  St.  Amand  filed  his  claims  to  lands 
by  concession  from  the  Baron  de  Carondelet  before  the  commissioners 
appointed  to  adjust  private  land  claims  under  the  act  approved  Febru- 
ary 27,  1813,  which  said  commissioners,  in  their  report,  which  was 
communicated  to  the  Senate  on  the  20th  day  of  January,  1817,  (Ame- 
rican State  Papers,  public  lands,  vol.  3,  page  225,)  class  said  claim  as 
number  629  of  the  first  class,  which  ^^comprehends  such  claims  as 
stand  con&Tmed  hy  law, "  and  in  reference  tnereto  say  *. 
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^^  No.  529.  Daspit  St.  Amand  claims  a  tract  of  land  situated  in  the 
county  of  German  Coast,  about  nine  miles  from  the  banks  of  the  Mis- 
sissippi, and  forming  a  part  of  a  high  ridge  called  les  Coteaux  de 
France.  This  tract  fronts  to  a  water  course  called  Bayou  Crocodile, 
and  extends  in  depth  to  Bayou  Aux  Cannes^  bounded  on  both  sides  by 
marshes,  and  containing  5,824  superficial  arpents.  This  land  is 
claimed  by  virtue  of  an  order  of  survey,  dated  in  the  year  1796/' 

That,  by  the  act  of  Congress  approved  May  11,  1820,  this  claim, 
among  qthers,  was  confirmed. 

The  said  Daspit  St.  Amand,  about  the  year  1813,  purchased  all  the 
interest  of  the  heirs  of  Paul  Toups  in  and  to  their  said  claim  No.  74. 

The  petitioner  in  the  year  1845  purchased  from  the  estate  of  Daspit 
St.  Amand  the  two  tracts  of  land  covered  by  claims  Nos.  74  and  529, 
as  aforesaid. 

In  1854  and  1855  the  United  States  caused  the  said  claims  to  be 
surveyed  by  Maurice  Hawke,  a  United  States  deputy  surveyor,  which 
surveys  were  approved  and  confirmed  by  W.  J.  McCulloh,  surveyor 
general  for  the  State  of  Louisiana,  on  the  5th  day  of  May,  1855,  as 
appears  from  a  duly  certified  copy  of  the  township  map  accompanying 
the  papers. 

On  the  17th  of  July,  1855,  the  Commissioner  of  the  General  Land 
Office  requested  of  the  surveyor  general  of  Louisiana  to  state  the 
reasons  upon  which  he  had  approved  of  the  survey  under  said  claim 
and  certificate,  No.  74,  in  the  name  of  the  children  of  Paul  Toups,  de- 
ceased. 

Under  date  of  the  1st  September,  1855,  the  surveyor  general  gave 
his  reasons  for  approving  of  the  said  survey  in  a  communication  to 
the  General  Laud  Office,  of  which  the  following  is  a  copy: 

Surveyor  General's  Office, 
BoncddsonvUle,  Louisiana,  September  1,  1855. 

Sir:  Pursuant  to  your  instructions  of  the  17th  of  July,  1855,  I 
now  submit  the  reasons  on  which  this  office  approved  the  contested 
location  of  *'  the  children  of  Paul  Toups,  deceased.'*  Certificate  No. 
74  of  Kobertson  &  Lewis,  in  townships  13  and  14  south,  range  20 
east,  southeastern  district,  west  of  the  Mississippi  river. 

The  documentary  evidence  in  the  case  consists  of — 

Ist.  Requete  of  Paul  Toups,  addressed  to  Carondelet. 

2d.  Order  of  survey  by  Carondelet. 

3d.  Application  of  3l8t  of  December,  1806,  by  Toups'  children,  to 
the  commissioners  of  the  eastern  district,  for  a  confirmation  of  the 
inchoate  title. 

4th.  Certificate  of  confirmation  by  commissioners. 

5th.  Commissioner's  report  on  the  claim. 

Copies  of  the  requete  and  order  were  transmitted  to  the  depart- 
ment with  my  letter  of  May  5,  1855.  The  application  of  the  children 
of  Toups  is  so  similar  to  the  report  of  the  claim,  as  published  in  the 
State  papers,  that  a  copy  of  it  is  unnecessary.  The  certificate  of  con- 
firmation is  the  only  muniment  of  title  binding  this  office  in  locating 
^Ae  claim;  it  is  literally  as  follows: 
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"The  children  of  Paul  Toups,  deceased,  are  entitled  to  a  patent  for 
a  tract  of  land  situate  in  the  county  of  Acadia,  at  the  place  called 
les  Coteaux  de  France,  at  the  distance  of  three  and  a  half  leagues 
from  the  western  bank  of  the  Mississippi,  having  eighteen  nrpents 
front,  and  two  and  a  half  leagues  in  depth,  the  same  being  claimed 
by  virtue  of  an  order  of  survey  issued  in  the  year  1776,  and  having 
been  inhabited  and  cultivated  on  the  first  day  of  October,  1800. 

'^T   B.  KOBERTSON,  \  .,        .    .  - 

-JOSHUA  LEWIS,     \  (^^^^^'^^''^oners,  dc. 

*'  NE^v  Orleans,  December  31,  1811.'' 

The  recent  location  of  the  claim,  thus  confirmed,  was  approved 
under  the  belief  that  the  certificate,  in  the  absence  of  fraud  or  error, 
precluded  a  departure  from  the  dimensions  prescribed  by  it,  for  the 
fourth  section  of  the  act  of  March  3,  1807,  under  which  it  was  issued, 
makes  it  final  against  the  government,  ^^any  act  of  Congress  to  the 
contrary  notwithstanding."  That  section  imposes  upon  the  com- 
missioners an  observance  of  French  and  Spanish  laws  and  customs, 
in  issuing  their  final  certificates,  thus  implying  that  certificates, 
contrary  to  those  authorities,  should  not  be  final  against  the 
United  States.  It  might  be  argued  that  this  restriction  devolves 
on  this  office  the  duty  of  comparing  the  certificate  in  question 
with  those  laws  and  customs,  and  of  construing  it  accordingly ;  but 
it  is  believed  that  it  is  not  empowered  thus  to  sit  in  judgment 
on  the  legality  of  the  commissioner's  acts,  and  to  determine  the 
intricate  and  embarrassing  question  of  conformity  or  non-conformity 
with  colonial  precedents.  In  case  of  a  certificate  manifestly  violating 
this  provision,  the  office  might  refuse  to  carry  it  out,  without  specifiS 
instructions  on  the  subject ;  but  in  the  case  of  Toups  no  such  diffi- 
culty exists,  and  the  only  question  has,  therefore,  been,  how  shall  the 
terms  of  the  certificate  be  enforced  ?  This  involved  the  preliminary 
inquiry  as  to  the  point  on  the  CoteaUj  whence  the  depth  of  two  and  a 
half  leagues,  specified  in  the  certificate,  should  be  computed.  That 
the  Cotexiu  de  France^  now  traversed  by  the  New  Orleans  and  Opel- 
ousas  railroad  was  the  locality  meant,  has  never  been  a  subject  of 
doubt  with  the  office.  It  appeared  to  be  a  fact  at  first  glance,  and  a 
review  of  the  case  aflfords  no  grounds  for  questioning  it.  A  beginning 
point  for  the  location  being  thus  the  first  consideration,  it  became 
necessary  to  examine  evidence  dehors  the  certificate.  In  that  instru- 
ment the  doubt  orginating,  the  inquiry  is  a  latent  one,  and  hence  a 
recourse  to  other  evidence  was  not  deemed  inconsistent  with  the  con- 
viction that  the  certificate  was,  under  the  circumstances,  an  estoppel, 
as  to  ministerial  and  executive  officers. 

Toups  petitioned  for  land  extending  from  a  great  marsh  beyond  the 
bayou  Aux  Cannes  to  Bayou  Crocodile,  But  much  doubt  exists  as  to 
the  bayou  meant  in  his  requete,  under  the  latter  name,  though  none 
has  been  suggested  as  to  the  position  of  the  marsh.  On  it  the  Coteau 
ends.  The  marsh  itself  is  almost  impenetrable,  and  has  long  been 
known  as  le  grand  mxirais.  The  office,  then,  regarding  this  as  a 
reliable  basis  of  operations,  authorized  the  extension  of  the  claim, 
thence  two  and  a  half  leagues,  up  the  Coteau  towards  t\ie  M\&si«A\YG^ 
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river,  and  approved  the  location  accordingly.  Two  and  a  half  leagues 
by  eighteen  arpents,  the  dimensions  prescribed  by  the  certificate,  gave  an 
area  of  3,163.40  acres.  Hawke's  location,  as  approved,  observing  the 
width  of  eighteen  arpents,  gives  an  area  of  3,227.34  acres,  being  an  ex- 
cess of  only  63.94  acres.  This  inconsiderable  discrepancy,  in  a  claim  so 
large  and  so  vaguely  defined,  indicates  the  general  accuracy  of 
the  location,  and  the  fidelity  with  which  the  depth  required  has  been 
adhered  to.  But  it  is  said  by  squatters,  in  township  14  south,  range 
20  east,  that  the  Bayou  Crocodile  meant  by  the  reqiiete  is  that  which 
bounds  Daspit  St.  Amand  on  the  northeast,  and  that  the  contested 
claim  should  not  extend  further  north  than  its  southern  bank.  In 
weighing  this  objection,  little  consideration  is  due  to  the  right,  actual 
or  alleged,  of  the  squatters  urging  it.  Some  of  them  are  precluded 
from  the  right  of  protesting,  by  the  fact  that  they  have  squatted  out 
of  the  claim ;  others  by  the  fact  that  they  squatted  on  the  claim, 
after  its  location,  with  full  knowledge  that  they  were  trespassers,  and 
all  appear  to  be  mere  adventurers,  recently  attracted  to  the  country 
by  the  facilities  for  speculation,  more  or  less  laudable,  afforded  by  the 
great  highway  now  intersecting  the  region,  and  pretending  for  their 
improvements  neither  antiquity  of  settlement  nor  pecuniary  value. 
The  fact,  however,  thus  urged,  is  intrinsically  important,  and  as  such 
worthy  of  examination,  independently  of  the  precarious  and  dubious 
rights  of  those  pleading  it. 

It  is  admitted,  by  the  parties  interested  in  maintaining  the  location, 
that  the  cattle  formerly  kept  in  the  vacherie,  by  Toups  and  his  suc- 
cessors, were  limited  in  their  range  to  the  southern  bank  of  the  Bayou 
Crocodile  contended  for  by  the  squatters,  and  that  a  bridge  formerly 
crossed  it,  defended  by  bars,  to  prevent  the  escape  of  the  cattle. 
Hawke  reports  an  old  vacherie  bridge  at  the  same  point,  with  the  old 
vacherie  road  leading  over  it,  and  the  bayou  appears  parallel  to  the 
Mississippi  river.  These  circumstances  all  coincide  with  those  men- 
tioned in  the  requete ;  but  that  document,  though  calling  for  the 
south  bank  of  *^  Bayou  Crocodile,"  as  the  northern  limit  of  the  land 
petitioned  for,  asks  for  a  depth  of  two  and  a  half  leagues,  whereas  a 
aepth  from  '*  le  grand  marais''  to  the  bridge  is  only  about  one  and  a 
Aoy  leagues.  Were  the  call  for  Bayou  Crocodile  free  from  ambiguity, 
it  would  supersede  those  for  area  or  numerical  depth,  on  the  general 
rale,  that  calls  for  course,  distance,  and  quantity  are  subsidiary  to 
calls  for  natural  objects.  But  is  the  reason  of  this  rule  applicable  to 
the  present  case  ?  The  object  of  evidence  is  the  attainment  of  the 
greatest  possible  degree  of  certainty  ;  and  in  view  of  this  motive,  the 
existence  of  natural  boundaries  being  facta  palpable  to  all  men,  and 
but  little  liable  to  misconception,  such  boundaries,  in  competition 
with  imaginary  lines,  are  justly  entitled  to  the  preference  ;  for  the 
latter  are  inherently  liable  to  misconstruction,  have  no  physical  re- 
presentation on  the  ground,  and  even  when  defined  there,  by  lines 
and  corners,  are  still  liable  to  obliteration  and  change.  Unfortu- 
nately, however,  the  fact  of  the  Toups  claim  forbid  the  attainment 
of  certainty,  through  any  rule  of  interpretation.  Bayous  Cro- 
codile^ are  known  throughout  Louisiana;  and  it  is  proved,  in 
la   tbiB  case,  that  the  location  of  Toups  covers  three  streams  of 
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that  name — ^the  bayou  crossed  hy  the  vacherie  bridge,  the  bayou 
which  traverses  and  forms  the  CoteaUj  and  a  little  bayou  running 
parallel  to  the  Mississippi  river ^  and  emptying  into  the  second  one  now 
mentioned,  about  twelve  chains  above  the  intersection  of  the  latter  by 
the  north  boundary  of  township  14.  It  is  this  latent  ambiguity  in 
the  term  Bayou  Crocodile,  as  occurring  in  the  requete,  which  defeats 
the  application  of  the  general  rule  of  evidence  above,  and  has  there- 
fore induced  the  office  to  prefer  the  numerical  call  for  depth,  as 
affording,  in  the  peculiar  difficulties  of  the  case,  a  greater  probability 
of  correctness  than  is  afforded  by  the  call  for  Bayou  Crocodile. 

The  depth  assigned  by  the  certificate  is  equal  to  606.05  chains ; 
that  obtained  by  the  approved  location  is  642.90  chains,  adopting  as 
the  test  the  lineal  distances  given  in  the  SE.  lines  of  the  claim — a 
mode  of  measurement  adopted  by  the  deputy  with  the  previous  appro- 
bation of  the  office.  The  location  thus  manifests  an  excess  in  depth 
of  35.85  chains ;  and  it  is  a  singular  coincidence,  at  least,  that  this 
distance  deducted  from  the  north  end  of  the  claim,  by  a  line  parallel 
to  the  backs  of  the  80  arpents  tracts  fronting  on  the  Mississippi 
riyer,  in  township  13  south,  ranges  20  and  21  east,  would  make  the 
end  line  of  the  claim  cross  the  bayou  forming  the  Coteau  at  the  mouth 
of  the  third  Bayou  Crocodile,  above  mentioned. 

A  location  reaching  the  rear  lines  of  the  80  arpents  tracts  has  been 
approved,  because  the  claimants  have  thus  held  the  land  for  many 
years,  (as  will  fully  appear  from  the  testimony  transmitted  to  the 
Commissioner  on  5th  of  May  last,)  and  because  such  location  gives  a 
quantity  more,  in  accordance  with  that  resulting  from  the  certificate, 
than  would  be  obtained  by  the  depth  if  limited  to  Third  Bayou 
Crocodile  above. 

I  have,  as  required,  recalled  the  map  of  township  14  south,  range 
20  east,  and  diagram  of  township  13  south,  range  20  east,  from  the 
register  at  New  Orleans,  and  shall  detain  them  until  your  decision  be 
communicated  to  me. 

Respectfully,  your  obedient  servant, 

WILLIAM  J.  McCULLOH, 

Surveyor  General,  Louisiana. 

Hon.  Thos.  a.  Hendricks, 

Commissioner  General  Land  Office,  Washington  City,  1).  C. 


Surveyor  General's  Office, 
DonaldsonvUle,  Louisiana,  June  9,  1856. 

I  certify  the  foregoing,  with  the  interlineations  on  pages  5  and  8^ 
to  be  a  true  copy  of  the  original  recorded  in  this  office. 

WILLIAM  J.  McCULLOH, 

Surveyor  General,  Louisiana. 


Aside  from  such  surveys  the  petitioner  and  those  under  whom  he 
claims,  has  been  in  uninterrupted  possession  of  the  said  \an.d&  iot  \x:(- 
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wards  of  sixty  years  ;  one  of  the  claims  has  been  confirmed  over  forty 
years  and  the  other  over  thirty-five  years. 

Notwithstanding  the  fact  of  such  possession,  together  with  the 
survey,  regularly  made  out  and  regularly  approved,  the  Gteneral  Land 
Office  has  instructed  the  surveyor  general  to  cause  the  aforesaid  survey 
to  be  obliterated,  and  all  that  part  of  the  Toups  claim  north  of 
Bayou  Crocodile  to  be  surveyed  as  public  lands. 

Your  committee  are  of  opinion  that  the  survey  of  the  Toups  claim 
was  made  in  accordance  with  the  concession  and  the  rules  and  orders 
of  the  Spanish  government ;  they  therefore  cannot  agree  that  the 
claimant  shall  be  deprived  of  his  lands,  over  which  he  has  exercised 
ownership  for  so  long  a  period  of  time. 

From  every  consideration  of  justice  and  right  the  committee  believe 
that  the  claimant  is  entitled  to  the  said  lands  as  surveyed  and  ap- 
proved of  by  the  surveyor  general  on  the  fifth  day  of  May,  1855  ;  they 
therefore  report  a  bill  confirming  the  said  survey  of  the  ''Toups" 
claim,  No.  74,  as  also  the  survey  of  the  ''St.  Amand'*  claim.  No. 
529,  and  respectfully  recommend  its  passage. 


34th  Congress,  )  SENATE.  (  Rep.  Com. 

let  Session.     $  {  No.  224. 


IN  THE  SENATE  OF  THE  UNITED  8TATES. 


July  14,  1856. — Sabmitted,  agreed  to,  and  ordered  to  be  printed. 

Mr.  Weller  made  the  following 

REPORT. 

The  Committee  on  Military  Affairs,  to  ivhom  was  re/erred  ^'  Papers  re- 
lating to  the  claim  of  Major  Jame^s  Bdger  to  he  released  from  liability 
on  account  of  public  money  under  his  charge,  and  out  of  which  he  was 
defrauded  by  his  confidential  clerk,''  having  had  the  same  under  con- 
sideration, report: 

Major  Belger  was  quartermaster  in  the  United  States  army  stationed 
at  Corpus  Christi,  in  Texas,  in  June,  1855,  and  as  such  he  there  had 
a  large  amount  of  the  public  money  under  his  charge.  His  clerk,  J. 
S.  Sheahan,  to  whom  he  confided  the  care  of  his  money^  defrauded 
him  out  of  $8,372  25f  by  false  entries  in  his  books ;  and  it  is  from 
liability  to  accoiait  for  this  simi  that  application  is  now  made  for 
relief. 

Soon  after  this  defalcation  was  discovered,  Major  Belger  called  a 
court  of  inquiry,  (in  August,  1855,)  by  which  he  was  acquitted  in  the 
fullest  degree  of  anything  that  could  cast  the  slightest  shadow  on  his 
integrity,  but  at  the  same  time  the  court  disapproved  of  the  practice 
of  committing  to  any  irresponsible  agent,  however  long  tried,  or  under 
any  circumstances  whatever,  the  custody  of,  or  access  to,  the  public 
funds  which  government  confides  to  disbursing  ofiBcers. 

The  committee  agreeing  with  the  court  in  the  opinion,  recommend 
that  Major  Belger  be  not  relieved  from  liability  for  this  loss.  The 
felse  entries  were  made  while  Major  Belger  was  present,  and  while  it 
was  his  duty  to  give  personal  attention  to  his  accounts  and  money, 
and  he  has  been  defrauded  in  consequence  of  a  want  of  proper  dili- 
gence and  care  over  the  funds  entrusted  to  him,  and  not  by  an  una- 
voidable accident. 

The  committee  ask  to  be  discharged  from  the  further  consideration 
of  the  case. 


34rH  OoNGKBSS,  )  SENATE.  J  Rep.  Com. 

W  Sessum.     \  \   No.  225. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

[To  accompany  Bill  S.  378.] 


3Iat  12, 1856. — Received  from  the  Court  of  Claims,  and  referred  to  the  Committee  of  Claims. 
JcLT  15,  1856. — Reported  by  Mr.  Brodhead  and  ordered  to  be  printed. 


SALVADOR  ACCARDI  m.  THE  UNITED  STATES. 

The  opinion  of  the  court  was  delivered  by  Chief  Justice  Gilchrist. 

This  case  comes  before  us  by  a  resolution  of  the  House  of  Bepresent— 
atives,  and  is  submitted  to  us  by  consent,  upon  the  evidence  referred 
to  us  by  the  House. 

The  petitioner  entered  the  naval  service  in  the  year  1830,  and 
served  for  a  period  of  eighteen  years  at  various  times  and  in  different  • 
vessels.  He  was  regularly  discharged  as  his  successive  terms  of  en- 
listment expired,  his  last  discharge  bearing  date  on  the  22d  of  Sep- 
tember, 1852.  He  performed  the  duties  of  a  first-class  musician,  and 
is  so  described  in  his  last  discharge.  A  strong  testimonial  to  his- 
character  is  borne  by  Captain  Lavalette,  who  certifies,  under  the  date 
of  July  26,  1841,  that  the  petitioner  served  as  a  musician  on  board 
the  Ohio,  under  his  command,  for  a  period  of  thirty  months,  during 
which  he  conducted  himself  to  Captain  Lavalette's  satisfaction,  and 
he  says:  '^I  can  confidently  recommend  him  as  a  good  musician,  and 
consider  him  perfectly  comjjetent  to  teach  music." 

In  relation  to  the  disability  of  the  claimant.  Dr.  Whelan,  the  chief 
of  the  Bureau  of  Medicine  and  Surgery  in  the  Navy  Department, 
states,  under  the  date  of  March  14,  1854,  as  follows:  '^Salvador 
Accardi,  late  musician  in  the  United  States  navy,  was  transferred 
from  the  United  States  steamship  Mississippi  to  the  United  States 
ship  Independence,  in  the  harbor  of  Spezzia,  Italy,  in  October,  1851, 
ana  served  on  board  till  the  ship  was  paid  off  in  New  York,  in  July, 
1852,  when,  in  consequence  of  an  injury  sustained  during  the  passage 
home,  he  was  transferred  to  the  Naval  Hospital,  New  York, 

''Accardi  was  lame  of  the  left  knee  when  he  joined  the  Independ- 
ence, but  performed  all  the  duties  required  of  him,  as  he  haa  pre- 
viously on  board  the  Mississippi,  till  a  fall  down  one  of  the  hatch- 
ways produced  an  ulceration  of  some  old  scars  about  the  knee  joint, 
for  which  he  was  sent  to  the  Naval  Hospital,  New  York. 

"I  was  surgeon  of  the  Independenca  at  the  time  of  Accardi's  acci- 
dent, and  it  was  by  my  request  he  was  transferred  to  the  New  York 
hospital." 

Under  the  date  of  March  1,  1854,  Dr.  Eversfield,  of  the  navy,  cer- 
tifies as  follows;  "I  hereby  certify  that  Salvador  AccaiAx  b^tn^  m\Jcv 
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Itt  Session.     5  {  No.  226. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JuLT  18, 1856.— Ordered  to  be  printed. 


Mr.  Foster  made  the  following 
REPORT. 

[To  accompanj  Bill  S.  389.] 

The  Committee  on  Private  Land  ClaimSy  to  which  was  referred  the 
petition  of  the  heirs  of  Manuel  Gonzales  Moro,  praying  atUhority  to 
locate  a  certain  qtmntity  of  land^  have  had  the  same  under  considera- 
tion y  and  svbmit  the  following  report: 

That,  under  the  act  of  Congress,  entitled  ^' An  act  for  the  final 
adjustment  of  private  land  claims  in  Missouri,"  approved  July  9, 1832, 
ind  the  act  supplemental  thereto,  approved  March  2,  1833,  the  said 
More  filed  his  claim  to  7,056  arpents  before  the  commissioners,  who, 
onder  date  of  November  27,  1833,  made  a  report  of  their  action  upon 
the  cases  filed  with  them,  which  said  report  was  communicated  to 
Congress  on  the  18th  day  of  January,  1834. — (See  Ex.  Docs.  1st 
session  24th  Congress,  No.  59.) 

The  commissioners,  in  their  said  report,  number  the  claim  of  Moro 
as  No.  94,  of  the  first  class,  and,  in  reference  thereto,  say : 

"  Manuel  Gonzales  Moro,  claiming  7,056  arpents  of  land.  The 
board  are  unanimously  of  opinion  that  this  claim  ought  to  be  con- 
firmed to  the  said  Manuel  Gonzales  Moro,  or  to  his  legal  representa- 
tives, according  to  the  concession." 

By  the  act  of  Congress  entitled  '^  An  act  confirming  claims  to  land 
in  the  State  of  Missouri,  and  for  other  purposes/'  approved  July  4, 
1836,  all  the  claims  reported  upon  favorably  by  the  said  commissioners 
were  confirmed  to  the  respective  claimants. 

This  claim  had  no  actual  location  under  the  Spanish  government, 
nor  neither  had  there  been  a  survey  or  location  of  this  claim  prior  to 
tfie  decision  of  the  board  of  commissioners. 

A  survey  of  7,056  arpents  was  made  in  1837  to  satisfy  the  claim  of 
Moro,  and,  upon  application  for  a  patent,  the  Commissioner  of  the 
Land  Office  decided  that  the  survey  of  1837  could  not  be  recognized, 
and  that,  "although  the  claim  is  confirmed,  yet,  being  of  the  cate- 
gory of  what  are  known  as  ^  floating  claims,'  it  cannot  be  satisfied  by 
any  specific  allotment  of  land,  without  the  further  intervention  of 
Congress,  conferring  special  authority  for  such  an  allotment." 

Attorney  General  Gilpin,  in  an  analogous  case,  on  the  5th  of  Feb- 
ruary, 1841,  (Opinions  of  Attorneys  General,  p.  1377,)  says: 
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^^  I  am  of  opinion  that  the  first  section  of  the  act  in  question  (act 
of  1836)  Mly  confirms  and  gives  a  valid  title  under  the  grant  to  the 
sons  of  Benito  Vasquez,  but  1  do  not  think  that,  without  further 
legislation,  the  same  can  be  located  upon  public  lands  of  the  United 
States.  This  can  never  be  done  except  by  authority  from  the  legis- 
lature ;  and  the  law  in  question,  though  it  confirms  the  grant,  does 
not  provide  for  its  location." 

By  the  act  of  Congress  approved  January  12,  1855,  the  legal 
representatives  of  Benito  Vasquez  were  authorized  to  locate  a  quan- 
tity of  land  equal  to  that  confirmed  by  the  act  of  1836. 

In  view  of  all  the  facts  connected  with  this  case,  as  well  as  the 
precedent  established,  your  committee  are  unanimously  of  the  opinion, 
that  Manuel  Gonzales  Moro,  or  his  legal  representatives,  ought  to 
have  authority  to  locate  the  quantity  of  land  confirmed  to  said  Moro 
by  the  said  act  of  1836,  upon  any  of  the  public  lands  of  the  United 
States,  subject  to  entry  at  the  minimum  price.  They  have,  accord- 
ingly, directed  me  to  report  the  accompanying  bill,  and  recommend 
its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


JcxT  18,  1836  — Ordered  to  be  printed. 

Mr.  FoexER  made  the  following 

REPORT. 

[To  accompany  Bill  S.  390.] 

Tke  Committee  on  Private  Land  Claims j  to  which  was  referred  the  peti- 
tion of  John  Dick,  praying  that  a  patent  may  be  issued  to  him  for  land 
settled  hy  him  under  permit  granted  by  the  register  of  the  land  office 
at  St.  Augustine,  Florida,  have  had  the  same  under  consideration  and 
submit  the  following  rqport: 

Under  the  provisions  of  the  act  of  Congress  for  the  armed  occnpa- 
tion  and  settlement  of  the  unsettled  part  of  the  peninsula  of  East 
Florida,  approved  August  4,  1842,  the  petitioner  filed  his  notice 
witii  the  register  of  the  land  office  at  St.  Augustine,  for  a  '^permit" 
to  settle  upon  one  hundred  and  sixty  acres  of  land,  south  of  the  line 
dividing  townships  numbered  nine  and  ten,  and  described  as  follows: 
Lot  No.  10  in  section  29,  lot  No.  1  in  section  31,  fractional  section 
30,  and  the  northwest  of  the  northwest  quarter  of  section  32,  all  of 
ftwnsbip  10,  range  27  south  and  east,  containing  in  the  aggregate 
153.20  acres. 

On  the  16th  of  April,  1843,  the  register  of  the  land  office  issued 
"permit"  No.  43  to  the  petitioner,  giving  him  permission  to  settle 
upon  the  lands  solicited,  under  the  conditions  of  tne  said  act;  one  of 
whicli  was,  ^^  that  no  right  or  donation  shall  be  acquired  under  this 
act  within  two  miles  of  any  permanent  military  post  of  the  United 
States,  established  and  garrisoned  at  the  time  such  settlement  and 
residence  was  commenced." 

This  permit  was  cancelled  by  the  General  Land  Office,  on  the 
ground  that  the  land  embraced  therein  had  been  reserved  in  1841  for 
military  purposes. 

The  petitioner  proves  to  the  satisfaction  of  the  committee,  that 
prior  to  his  permit  being  cancelled  he  had  complied  with  the  requi- 
sitions of  said  act,  and  also  proves  that  his  settlement  was  not  within 
four  miles  of  any  military  post  established  and  garrisoned  at  the  date 
of  his  settlement,  or  at  any  time  subsequent  thereto ;  that  he  was 
compelled  to  relinquish  and  abandon  his  settlement  by  virtue  of  such 
cancellation  of  his  '^permit;"  and  that  since  that  period  he  has  con- 
tinue to  reside  south  of  the  line  specified  in  the  said  act  of  Congress^ 
and  has  not  received  lands  under  the  said  act. 
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The  military  reservation  made  by  Mr.  Van  Buren,  then  President  = 
of  the  United  States,  embraced  the  south  half  of  township  nine,  the 
whole  of  township  ten,  and  fractional  township  eleven   south,  of 
ranges  twenty-six  and  twenty-seven,  giving  a  width  from  east  to  west 
of  twelve  miles,  and  a  length  from  north  to  south  of  fifteen  miles. 

To  ascertain  the  particulars  in  reference  to  such  military  reservation,  -It 
the  chairman  of  the  committee  addressed  a  letter  to  the  honorable  Sec- 
retary of  War,  in  answer  to  which  the  said  Secretary  communicated 
a  report  from  the  Quartermaster  General,  of  which  the  following  is 
an  extract:     ^^I  have  the  honor  to  state  that  the  lands  claimed  by 
Mr,  Dick  are  believed  to  be  more  than  two  miles  from  the  post  at 
Pilatka.     The  reserve  was  made,  by  the  President,  on  the  19th  of 
February,  1841 ;  the  act,  for  the  benefit  of  which  Mr.  Dick  applies, 
was  passed  in  1842.     *     *     The  lots  or  lands  claimed  are  not  now 
used  for  military  purposes  ;  and  it  is  believed  they  will  not  be  neces- 
sary for  such  purposes  at  any  future  time.''     In  the  conclusion  of  said    ^ 
report,  in  reference  to  the  whole  of  the  said  reservation,  he  says:  ''It    j 
is  no  longer  necessary  for  any  military  uses,  and  I  recommend  that  it 
will  be  transferred  to  the  Land  Department  for  sale."  , 

In  1850  Congress  passed  an  act  giving  one  hundred  and  sixty  acres  , 
of  land  to  Richard  H.  Barrett  within  the  said  reserve,  under  similar  ^ 
circumstances  of  this  case. 

The  committee  are  of  opinion  that  since  these  lands  are  now  no 
longer  used  for  military  purposes,  and  the  petitioner  having  continued 
to  reside  south  of  the  line  specified  by  said  act,  thereby  aiding  to 
effect  the  object  designed  by  making  donation  grants,  and  has  not 
availed  himself  of  the  benefits  of  said  act  by  settling  upon  other  lands, 
that  Congress  ought  to  grant  him  the  lands  upon  which  such  settle- 
ment was  made  by  virtue  of  said  '* permit"  from  the  register,  they 
therefore  report  the  accompanying  bill  and  recommend  its  passage,   g    , 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


JuLr  18, 1856.~Ordered  to  be  printed. 


Mr.  Wadb  made  the  following 
REPORT. 

Jlk  Committee  of  Claims^  to  whom  was  referred  the  petition  of  George 
Jf.   Weetony  in  hekoif  of  sundry  citizens  of  Maine,  report  : 

Bj  the  fourth  article  of  the  treaty  of  Washington,  for  the  settle- 
aent  of  the  northeastern  boundary  it  was  stipulated  that  ''all  grants 
i  land  heretofore  made  by  either  party,  within  the  limits  of  the  ter- 
ritory, which  by  this  treaty  falls  within  the  dominion  of  the  other 
pirty,  shall  be  held  valid,  ratified  and  confirmed  to  the  persons  in 
ponession  under  such  grants  to  the  same  extent  as  if  such  territory 
bd  by  this  treaty  fallen  within  the  dominions  of  the  party  by  whom 
(Qeh  grants  were  made ;  and  all  equitable  possessory  claims,  arising 
&om  a  possession  or  improvement  of  any  lot  or  parcel  of  land,  by  the 
penon  actually  in  possession,  or  by  those  under  whom  such  person 
dums,  for  more  than  six  years  before  the  date  of  this  treaty,  shall  in* 
like  manner  be  deemed  valid,"  &c. 

It  api>ears  that  by  virtue  of  this  stipulation  sundry  small  tracts  or 
itad  lying  in  the  disputed  district,  to  which  various  persons  held 
titie^  derived  from  the  States  of  Maine  and  Massachusetts,  and  which 
W  the  treaty  fell  within  the  limits  of  the  United  States,  thereby  con- 
trming  the  legality  of  the  grants  made  by  those  States,  but  which 
1^  also  been  granted  by  the  authorities  of  New  Brunswick  to  other* 
parties,  or  to  which  other  parties  had  obtained  possessory  rights,  have 
been  confirmed  by  competent  judicial  decisions  to  the  last  mentioned 
parties,  thereby  depriving  the  legal  owners  of  their  property.  These 
•decisions  rest  upon  the  ground  that  treaties  made  in  pursuance  of  the 
Constitution  are  the  supreme  law  of  the  land,  and  that  the  property 
i  which  citizens  may  be  dispossessed  by  the  direct  stipulations  of  a. 
treaty  is  to  be  regarded  as  taten  for  public  use,  for  which  a  juat  com- 
pensation is  to  be  made. 

The  Senate  has  already  passed  a  bill  for  the  relief  of  one  of  these 
•iaimants,  but  as  it  appears  that  there  is  a  considerable  number  of 
these  claimants,  each  for  a  small  amount,  it  would  be  a  great  hard- 
4ip  to  subject  them,  individually,  to  the  diflSculty  and  expense  of 
coming  to  Congress  with  the  requisite  evidence  to  substantiate  their* 
daims. 

In  the  somewhat  analogous  case  of  the  claims  arising  under  the  act 
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for  the  armed  occnpation  of  Florida,  an  agent  was  directed  to  be  ap- 
pointed to  take  testimony  and  receive  proof  in  the  vicinity,  by  which 
claimants  were  enabled  to  make  their  proof  with  little  trouble  or  ex- 
pense, and  in  the  presence  of  rival  claimants  and  others  interested. 

The  committee  think  that  a  similar  plan  may  properly  be  adopted 
in  reference  to  these  claims.  If  these  persons  have  oeen  deprived  of  3 
their  lands,  by  the  exercise  of  the  sovereign  power,  and  for  the  public 
benefit,  it  is  clearly  right  that  just  compensation  should  be  made 
them,  without  their  being  subjected  to  any  unnecessary  delay  or  ex- 
pense ;  and  this  it  is  the  purpose  of  the  proposed  plan  to  accomplish, 
and,  at  the  same  time,  to  protect  the  government  from  imposition  of 
false  claims  or  exaggerated  estimates  of  value. 

The  committee  recommend  the  adoption  of  the  accompanying  reso- 
lution : 

Besolved,  That  the  Committee  of  Claims  be  authorized  to  appoint 
an  agent  to  take  and  receive  proof,  in  such  manner  as  the  committee 
shall  prescribe,  as  to  the  claims  of  individuals  described  in  the  me- 
morials of  George  M.  Weston,  commissioner  of  Maine,  now  pending  ^ 
before  the  committee,  to  be  reported  to  the  committee  at  the  next  ses- 
sion of  Congress. 


34th  Congress,  )  SENATE.  C  Rrp.  Com. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  18,  1856.— Ordered  to  be  printed. 


Mr.  Benjamin  made  the  followinpf 
REPORT. 

[To  accompany  Bill  S.  392  ] 

The  Committee  on  Private  Land  Claims^  to  wkidi  was  referred  the 
petition  of  Andrew  A.  H.  Knox  and  Joseph  0,  CampbeU,  praying 
confirmation  of  their  title  to  certain  lands  in  the  Baron  de  Bastrop 
grant,  have  had  the  same  under  consideration,  and  submit  the  foUota- 
ing  report : 

I  The  *'  Act  for  the  settlement  of  certain  classes  of  private  land 
claims  within  the  limits  of  the  Baron  de  Bastrop  grant,"  &c,, 
approved  March  3,  1851,  provides:  ''That  in  the  event  of  a  final 
adjudication  by  the  courts  in  favor  of  the  United  States,  on  the 
'Baron  de  Bastrop'  claim  in  Louisiana,**  the  register  and  receiver  of 
the  Ouachita  land  district  should  give  public  notice  of  such  fact,  and 
it  should  be  "  lawful  for  any  original  claimants  of  the  classes  herein- 
after mentioned,  their  heirs  or  legal  representatives,  to  file  with  the 
aforesaid  register  and  receiver  notices  descriptive  of  their  claims,  and 
specifying  their  precise  localities  and  area,  with  the  testimony  in 
support  of  the  same.'* 

The  second  class  of  claimants  mentioned  is  as  follows  :  "  All  bona 
fide  claimants  of  'head  rights'  for  not  exceeding  six  hundred  and 
forty  acres,  their  heirs  or  legal  representatives,  where  the  original 
claimant  came  over  and  settled  the  land  under  the  contract  between 
the  Spanish  government  and  De  Bastrop,  even  though  the  land  was 
not  actually  sold  or  conveyed  to  such  original  claimants  by  the  said 
De  Bastrop." 

Under  the  said  act  the  petitioners  Andrew  A.  H.  Knox  and  Joseph 
0.  Campbell,  respectively,  filed  their  claims  before  the  said  register 
and  receiver,  together  with  the  evidence  in  support  of  the  same,  and 
upon  which  the  said  commissioners  reported  as  follows :  (Ex.  Doc. 
No.  4,  2d  session  32d  Congress,  pp   15  and  17.) 

In  the  case  of  Andrew  A.  H.  Knox,  they  say : 

"No.  3.  Andrew  A.  H.  Knox  claims  six  hundred  and  forty  acres 
of  land.  This  claim  is  founded  on  the  agreement  of  Baron  de  Bas- 
trop and  the  emigrants,  under  the  contract  between  him  and  the 
Spanish  government.     It  is  proven  that  James  de  Hart,  the  original 
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claimant,  came  over  with  his  father,  who  emigrated  and  settled  under 
the  contract  in  the  year  1797;  and  that  he  lived  to  attain  the  age  of 
majority,  stipulated  in  said  agreement.  No  land  was  actually  con- 
veyed to  the  original  claimant,  De  Hart.  He  was  therefore  entitled, 
under  the  agreement,  to  four  hundred  acres  only.  The  sales  are  all 
authentic,  and  make  a  bona  fide  title  in  the  present  claimant  for  four 
hundred  acres.  We  are,  therefore,  of  the  opinion  that  this  claim 
ought  to  be  confirmed  for  four  hundred  acres  ;  and  that  the  location 
made  by  the  claimant  be  recognized  as  prayed  for." 

In  the  case  of  Joseph  0.  Campbell  they  say: 

^^No.  9.  Joseph  0.  Campbell  claims  four  hundred  acres  of  land  as 
a  head  right  due  to  his  father,  Charles  Campbell,  deceased.  The 
testimony  establishes  that  said  Charles  Campbell  came  over  and  set- 
tled under  the  contract  between  the  Spanish  government  and  the 
Baron  de  Bastrop.  It  is  also  proven  that  the  present  claimant  is  the 
sole  heir  of  said  Charles  Campbell,  deceased.  No  land  was  actually 
conveyed  to  the  original  claimant^  Charles  Campbell ;  but  the  present 
claimant  has  caused  his  head  right  to  be  located  upon  lands  unclaimed 
and  unoccuped.  We  are  of  the  opinion  that  this  claim  ought  to  be 
confirmed  to  the  claimant,  Joseph  0.  Campbell,  and  that  the  location 
of  said  head  right  should  be  recognized.'' 

The  above  reports,  together  with  the  testimony,  was  communicated 
to  Congress  on  the  9th  day  of  December,  1852,  in  conformity  with  the 
provisions  of  the  said  act,  for  final  action  thereon. 

By  the  act  of  Congress,  entitled  ^*  An  act  confirming  certain  land 
claims  in  Louisiana,  in  the  Bastrop  grant,''  approved  June  29,  1854, 
it  is  provided,  *^  That  such  of  the  claims  entered  in  the  report,  dated 
30th  July,  1852,  of  the  register  and  receiver  at  Monroe,  Louisiana,  as 
in  their  opinion  ought  to  be  confirmed,  according  to  the  principles  re- 
cognized in  the  act  of  Congress  of  the  3d  March,  1841,  (1851,)  pursu- 
ant to  which  the  said  report  was  made,  be,  and  the  same  are  hereby, 
confirmed  for  the  extent  and  under  tlie  limitations  referred  to  in  the 
opinions  of  the  said  oflBcers." 

To  which  act  of  confirmation  there  is  the  following  proviso:  ''  Pro- 
videdy  That  if  in  any  case  a  claim  confirmed  by  this  act  was  not  actu- 
ally located  prior  to  the  3d  of  March,  1851,  no  location  of  the  same 
shall  be  made  to  the  prejudice  of  any  actual  settler,  but  such  floating 
claim  may  be  located  on  any  public  lands  in  the  Ouachita  district  to 
which  there  may  be  no  existing  pre-emption  or  other  valid  claim, 
under  such  regulations  as  may  be  prescribed  by  the  Commissioner  of 
the  General  Land  Office." 

The  two  tracts  of  land  in  question  were  located  subsequent  to  the 
3d  day  of  March.  1851,  to  wit:  No.  3  was  located  on  the  22d  day  of 
May,  1852,  and  No.  9  on  the  16th  day  of  June,  1852.  The  United 
States  deputy  surveyor  certifies  in  each  case  that  '^  there  was  no  person 
living  on  the  above  described  location"  at  the  respective  dates  of  such 
location  and  survey ;  and  the  register  and  receiver  report  that  the 
location  of  claim  No.  9  was  '^upon  lands  unclaimed  and  unoccupied," 
from  which  your  committee  are  fully  satisfied  that  such  claims  were 
not  located  'Ho  the  prejudice  of  any  actual  settler." 

The  claimants  made  application  to  the  Land  Office  for  patents  for 
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die  lands  confirmed  "by  the  said  act  of  29th  June,  1854,  and  the  Com- 
missioner of  the  Land  Office  decided  that,  as  the  lands  in  question 
were  located  subsequent  to  the  3d  March,  1851,  he  could  not  issue  a 
patent  therefor  ;  but  such  claims  became  floats,  and  was  to  be  located 
under  certain  regulations  prescribed  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  in  pursuance  of  the  powers  conferred  upon  such  Com- 
missioner by  the  last  clause  of  the  said  confirmatory  act. 

The  committee  are  of  opinion  that  tM|  petitioners  are  legally  en- 
titled to  patents  for  the  lands  confirme^by  the  said  commissioners^ 
and  the  said  act  of  29th  June,  1854. 

The  only  construction  that  can  be  given  to  the  proviso  of  the  said 
act  of  29th  June,  1854,  is  that,  if  a  location  was  made  subsequent  to 
the  3d  March,  1851,  suc]j  location  should  not  *'be  made  to  the  preju- 
dice of  any  actual  settler  ;"  then,  if  no  actual  settler  was  upon  the 
lands  at  the  date  of  the  location,  no  subsequent  settlement  could  defeat 
the  location  of  the  claimants,  but  such  location  was,  to  all  intents  and 
purposes,  of  as  much  binding  force  as  if  located  prior  to  the  3d  day  of 
March,  1851. 

The  Commissioner  of  the  General  Land  Office  having  refused  to 
issue  patents  to  the  claimants,  the  only  alternative  is  to  pass  an  act 
authorizing  such  Commissioner  to  issue  a  patent,  as  contemplated  by 
the  said  act  of  March  3,  1851. 

The  committee  have  therefore  directed  me  to  report  the  accompany- 
ing bill,  and  recommend  its  passage. 


|jteGoiroBBas,  7  SENATE.  ( Rv.  Gbic. 

UlSanon.     )  {  No.  230. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jolt  18, 1856.— Ordered  to  be  printed. 


Mr.  BsirJAMm  made  the  following : 

REPORT. 

[To  accompany  Bill  S.  393.] 

Tk  Committee  on  Private  Land  Claims,  to  which  was  referred  the 
"  memorial  of  John  I'emple,  praying  a  confirmation  of  his  title  to  a 
tract  of  land  within  the  Bastrop  grant,''  have  had  the  some  under  con- 
Hderation,  and  submit  the/oUounng  report: 

The  claim  of  John  Temple  was  not  filed  with  the  commissioners 
i&der  the  act  of  1851,  providing  for  the  adjustment  of  private  land 
diims  in  the  Baron  de  Bastrop  ^rant,  on  the  ground,  as  he  alleges  in 
ka  memorial,  that  he  believed  his  claim  was  confirmed  with  the  Bona- 
TBnture  claim,  which  it  adjoins. 

The  committee  find  a  regular  chain  of  title  from  Morehouse  to 
John  Temple.  The  claimant  and  the  persons  under  whom  he  holds 
iave  been  in  uninterrupted  possession  of  a  part  of  the  lands  since 
1807,  and  the  remainder  since  1812  and  1814,  and  the  same  has  been 
inhabited  and  cultivated  from  the  dates,  respectively,  up  to  this  time. 
Two  affidavits,  accompanying  the  papers,  show  that  the  lands  have 
been  inhabited  and  cultivated  for  more  than  twenty  years. 

Your  committee  are  unanimously  of  the  opinion,  that  if  this  claim 
had  been  presented  to  the  commissioners  under  the  act  of  1851,  with 
the  proofs  now  before  the  committee,  that  such  commissioners  would 
bave  recommended  this  claim  for  confirmation. 

The  omission  of  the  memorialist  to  present  his  claim  to  the  com- 
missioners ought  not,  in  the  opinion  of  the  committee,  defeat  the 
rights  of  the  claimant  under  the  act  of  1851;  they,  therefore,  report 
abill  to  confirm  the  memorialist  in  his  title  to  six  hundred  and  seventy 
arpents  of  land,  being  the  tract  which  he  holds  by  a  regular  chain  of 
title  from  Morehouse,  and  upon  which  he  now  resides ;  and  respect- 
felly  recommend  the  passage  of  the  bill. 


34th  GoirGBBSB,  >  SENATE.  (  Rep.  Com. 

1st  Session.     \  •  )  No.  231. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jolt  18,  1856. — Ordered  to  be  printed. 


Mr.  Benjamin  made  the  following 

REPORT. 

[To  accompany  Bill  S.  275.] 

The  Committee  on  Private  Land  Claims^  to  tahich  was  referred  Senate 
hm  No.  275,  a  bUl  giving  to  Joshua  Kirhy  and  the  widow  of  John 
McNary  the  right  to  enter  the  land  covered  by  the  life  reserve  of  John 
McNary  under  the  Cherokee  treaties  of  1817  and  1819,  have  reconsi- 
dered their  former  auction  upon  the  same^  and  submit  the  fcttotoing 
report: 

Additional  papers  have  been  filed  in  this  case,  showing  that  John 
McNary,  a  Cherokee^  was  entitled  to  a  reserve  of  640  acres  of  land 
ander  the  Cherokee  treaties  of  1817  and  1819. 

It  is  alleged  that  said  McNary  continued  to  reside  upon  the  said 
.reservation,  from  the.  date  of  the  treaty  of  1817  up  to  the  date  of  his 
death,  which  occurred  in  1841. 

The  8th  article  of  the  treaty  of  1817  provides  that  "to  each  and 
every  head  of  any  Indian  family  residing  on  the  east  of  the  Misssis- 
dppi  river,  on  the  lands  that  are  now,  or  may  hereafter  he  surrendered 
to  the  United  States,  who  may  wish  to  become  citizens  of  the  United 
States,  the  United  States  do  agree  to  give  a  reservation  of  640  acres  of 
land^  in  a  square,  to  include  their  improvements,  which  are  to  be  as 
near  the  centre  thereof  as  practicable,  in  which  they  will  have  a  life 
estate,  with  a  reversion  in  fee  simple  to  their  children,  reserving  to 
the  widow  her  dower,  the  register  of  whose  names  is  to  be  filed  in  the 
office  of  the  Cherokee  agent,  which  shall  be  kept  open  until  the  census 
is  taken,  as  stipulated  in  the  3d  article  of  this  treaty :  Provided^  That 
if  any  of  the  heads  of  families,  for  whom  reservations  may  be  made^ 
should  remove  therefrom,  then,  in  that  case,  the  right  to  revert  to  the 
United  States." 

The  2d  article  of  the  treaty  of  1819  provides  that  "the  United  States 
•  *  *  do  agree  to  allow  a  reservation  of  640  acres  to  each  head  of 
any  Indian  family  residing  within  the  ceded  territory,  those  enrolled 
for  the  Arkansas  excepted,  who  choose  to  become  citizens  of  the  United 
States,  in  the  manner  stipulated'*  in  the  treaty  of  1817. 

Under  the  above  treaties,  upon  the  conditions  being  complied  with, 
there  was  an  absolute  grant  of  a  life  estate  to  John  McNary,  with  the 
remainder  in  fee  to  his  children,  subject  to  the  dower  of  his  widow. 
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It  is  alleged  that  John  McNary  and  his  wife,  in  the  year  1825,  sold 
and  conveyed  by  deed  all  their  right  and  interest  in  the  one  half, 
or  320  acres  of  the  said  reservation  to  Joshua  Kirby ;  and  that  the 
heir-at-law  and  only  child  of  said  McNary  and  her  husband,  (she  then 
being  a  married  woman,)  executed  a  title  bond,  conditioned  that  they 
would  convey  the  fee  simple  of  the  said  one  half  of  said  reservation  to 
the  said  Kirby  upon  the  death  of  the  said  John  McNary,  which  it  is 
alleged  never  was  done. 

The  said  Kirby,  therefore,  holds  only  an  equitable  title  to  the  one- 
half  of  said  reservation. 

It  appears  that  said  Kirby,  and  those  claiming  under  him,  have 
been  in  uninterrupted  possession  of  certain  lots  numbered  2,  3,  4,  5, 
6,  7  and  8,  within  the  said  reservation,  from  the  year  1825  up  to  the 
present  time. 

The  committee  are  of  opinion  that  no  injustice  will  be  done  the  gov- 
ernment or  the  parties  concerned,  by  authorizing  a  patent  to  be  issued 
to  the  said  Joshua  Kirby  for  the  one-half  of  the  said  reservation, 
which  he  holds  by  equitable  title ;  they,  therefore,  report  the  accom- 
panying bill  as  a  substitute  for  said  Senate  bill  No.  205,  guarded  so 
as  to  protect  the  rights  of  the  government  and  third  persons,  and 
respectfully  recommend  its  passage. 


34th  Congrbsb,  )  SENATE.  (  Rep.  Com. 

IM  Session.      S  )  No.  232. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Juhi  18,  1856.— Ordered  to  be  printed. 


Mr.  Geteb  made  the  following 

REPORT: . 

[To  accompany  Bill  S.  394.] 

Tie  Committee  of  Claims ^  to  whom  was  referred  the  memorial  of  the  spe^ 
dal  {Mgents  of  the  Staie  of  Maryland^  praying  thai  the  State  may  he 
reimbursed  for  advances  made  by  her  to  the  United  States  in  1792  and 
1793,  report: 

This  is  an  application  for  the  reimbursement  to  the  State  of  Mary- 
lind  of  a  sum  of  money  received  from  that  State  in  aid  of  the  con- 
itniction  of  the  puhlic  buildings,  at  the  time  of  the  establishment  of 
the  permanent  seat  of  government  in  the  city  of  Washington.  A 
nmimr  application  has  been  heretofore  repeatedly  made  by  the  as- 
agnees  of  the  State  of  Virginia  for  the  reimbursement  of  money 
received  from  that  State  at  the  same  time. 

The  facts  upon  which  these  applications  are  based,  and  the  circum- 
itances  and  inducements  with  which  they  were  connected,  are  believed 
to  be  correctly  stated  in  the  report  of  Mr.  Brodhead,  chairman  of  the 
Senate  Committee  of  Claims,  at  the  1st  session  32d  CJongress,  No. 
59 ;  and  the  report  of  Mr.  Underwood,  from  the  same  committee,  at 
the  Ist  session  Slst  Congress,  No.  147  ;  both  of  which  are  hereto  an- 
nexed and  made  a  part  of  this  report. 

In  connexion  witn  these  statements  of  the  facts,  the  committee  have 
agreed  to  submit,  for  the  consideration  of  the  Senate,  the  annexed 
Kll,  unaccompanied  with  any  recommendation  on  the  part  of  the 
committee. 

In  Senatb — January  30,  1852. 

The  Committee  of  CladmSj  to  whom  was  referred  the  petition  of  the 
Orange  and  Alexandria  Railroad  Company^  in  the  Staie  of  Virginia^ 
with  the  documents  which  accompany  it,  have  had  the  same  under 
consideration^  and  report : 

This  petition  is  based  upon  the  following  resolution,  adopted  16th 
ICarch,  1850: 

•«  Bff  tl  rtMohed  by  the  Qtnenl  Jti$emHjf  ^f  Ftiytfila,  That  the  claim  of  thii  commonwealth 
net  the  goreniment  of  the  United  Statet  for  the  i am  of  one  hondred  and  twenty  tboa- 
\  dollars,  adTmnced  to  the  United  States,  by  an  act  of  the  General  Anembly,  piiied  the 
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27th  day  of  December,  1790,  be  and  iho  same  is  hereby  transferred  to  the  Orange  and  ,. 
Alexandria  Railroad  Company,  and  that  said  company  be  empovirered  to  demand  and  receive 
the  same,  and  the  interest  thereon  ;  and  when  recovered  of  the  United  States,  the  said 
Orange  and  Alexandria  Railroad  Company  shall  issue,  for  the  net  amount  of  such  recovery,  \ 
certificates  of  stock  in  the  company  aforesaid,  as  so  much  additional  stock  therein,  to  the 
president  and  directors  of  the  literary  fund,  which  shall  be  held  by  them,  to  the  use  and   ^ 
benefit  of  the  primary  schools,  for  the  purposes  of  primary  education  in  the  commonwealth.'*^  ' 

The  company  having  thus  become  the  assignee  of  the  State,  asks 
the  return  to  it  of  the  amount  furnished  by  Virginia  towards   the  " 
erection  of  the  public  buildings,  on  the  establishment  of  the  permanent  ^ 
seat  of  the  government  of  the  United  States  in  this  District. 

The  claim  was  presented  to  both  houses  of  the  last  Congress.  The  - 
Committee  of  Claims  of  the  House  of  Representatives  made  a  favor-  ^^ 
able  report,  accompanied  by  a  bill  providing  for  the  payment  of  the  : 
claim  asserted,  but  it  failed  to  receive  the  action  of  the  House.  : 

The  Senate  Committee  of  Claims,  to  whom  the  subject  was  referred,    : 
made  a  report  of  facts  which  they  deemed  it  most  proper  to  submit, 
and  ask  the  instructions  of  the  Senate  upon  them.     A  bill  was  subse- 
quently passed  by  the  Senate,  for  the  relief  of  the  company. 

The  claim  having  been  again  presented  to  the  Senate,  and  being  :: 
for  a  large  amount,  and  asserted  by  one  of  the  States,  they  have  deemed  . 
it  to  be  their  duty  to  give  the  subject  a  full  and  deliberate  consideration,  . 
and  to  bring  to  the  notice  of  the  Senate  facts,  history  and  views  not  ► 
heretofore  presented. 

It  sufficiently  appears,  from  the  records  of  the  proceedings  of  the    - 
'* commissioners  of  the  federal  buildings,"  that  the  sum  of  $120,000 
was  received  by  them  from  the  treasurer  of  Virginia,  upon  orders  drawn    i 
by  the  President  of  the  United  States,  and  that  it  was  expended  by 
them  in  carrying  on  the  objects  of  their  appointment. 

This  money  appears  to  have  been  paid  to  the  treasurer  of  the  board, 
and  to  have  been  merged  in  the  general  fund,  applicable  to  the  pur- 
poses of  erecting  the  public  buildings,  and  making  the  other  necessary 
preparations  for  the  reception  of  the  government. 

The  first  and  principal  question  presented  for  consideration  is, 
whether  this  sum  was  understood  and  intended  by  the  parties  to  be 
in  the  nature  of  an  advancement  or  loan  to  the  general  government, 
to  be  repaid,  either  with  or  without  interest?  or  whether  it  was  a  gift 
or  grant  of  money,  in  consideration  of  the  seat  of  the  federal  govern- 
ment being  located  on  the  banks  of  the  Potomac  ? 

In  order  to  arrive  at  a  proper  understanding  and  determination  of 
this  question,  it  was  deemed  necessary  to  fully  examine  the  records 
and  history  of  the  proceedings  connected  with  the  location  o^  the  seat 
of  the  federal  government. 

The  States  of  New  York  and  Pennsylvania,  by  acts  of  their  respec- 
tive legislatures,  furnished  to  Congress  the  use  of  all  necessary  puolic 
buildings  during  the  time  it  held  its  sessions  in  their  respective  States. 
New  Jersey  also  oflfered  the  use  of  public  buildings. 

On  the  23d  December,  1784,  Congress  passed  a  resolution  for  the 
erection  of  the  necessary  buildings  for  the  permanent  use  of  the  Con- 
gress and  the  public  functionaries,  near  the  frills  of  the  Delaware,  for 
which  purpose  one  hundred  thousand  dollars  was  appropriated.  Com- 
missioners were  appointed  to  carry  this  resolution  into  effect ;  but  no 
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tiirther  progress  was  made  until  May  10,  1787,  when  Mr.  Lee  of 
Virginia  moved  the  following  resolution : 

"  Saolvtd,  That  the  hoard  of  treasury  take  measares  for  erecting  the  necesMLry  public 
\mh^ngf,  for  the  accommodation  of  Congress,  at  Georgetown,  on  the  Potomac  river,  so 
•mas  the  soil  and  Jurisdiction  of  the  said  town  are  obtained,  and  that  on  the  completion  of 
iJK  said  buildings.  Congress  adjourn  their  sessions  to  the  said  federal  town. 

*'  Resclvtd,  That  the  States  of  Maryland  and  Virginia  be  allowed  a  credit  in  the  requisition 
dliifif  or  in  the  arrearages  due  on  past  requisitions,  for  such  sums  of  money  as  they  may 
i   rofieetiTely  furnish  towards  the  erection  of  said  buiidings.** 

This  motion  was  lost.  AflSrmative,  Massachusetts^  New  York, 
Virginia,  and  Georgia.  Negative,  New  Jersey,  Pennsylvania,  Dela- 
ware, Maryland,  and  North  Carolina. 

In  1787  the  new  constitution  was  adopted,  leaving  the  resolution 
Jjr  establishing  a  seat  of  the  federal  government  on  the  banks  of  the 
Delaware  unexecuted.  New  York  having  appropriated  its  public 
Imildings  to  the  use  of  the  new  government.  Congress  met  in  that 
dtv,  and  on  the  6th  April,  1789,  a  quorum  of  both  Houses  appeared 
iDd  proceeded  to  business.  On  the  15th  May  following,  Mr.  White 
from  Virginia  presented  to  the  House  of  Representatives  a  resolve  of 
the  legislature  of  that  State,  oflfering  to  the  federal  government  ten 
f  miles  square  of  its  territory,  in  any  part  of  that  State  which  Congress, 
may  choose,  as  the  seat  of  the  federal  government.  On  the  next  day, 
Mr.  Seney,  of  Maryland,  submitted  an  act  of  that  State,  offering  to- 
the  acceptance  of  Congress  ten  miles  square  of  its  territory,  for  the 
§at  of  the  federal  government. 

These  were  the  first  movements,  under  the  new  constitution,  to- 
wards the  establishment  of  the  seat  of  government.  Numerous  me- 
nH)rial8  and  petitions  followed,  from  citizens  of  Pennsylvania,  New 
Jersey,  and  Maryland,  for  the  selection  of  a  site  in  their  respective 
States. 

On  the  5th  September,  1789,  a  resolution  passed  the  House  of  Rep- 
resentatives, ^Hhat  the  permanent  seat  of  government  of  the  United 
States  ought  to  be  at  some  convenient  place  on  the  banks  of  the 
"^uelianna,  in  the  State  of  Pennsylvania. '' 

On  the  introduction  of  the  bill  to  carry  this  resolution  into  effect, 
moch  feeling  was  manifested  by  the  southern  members,  and  particu- 
larly by  the  members  from  Virginia,  who  earnestly  contended  that 
Ae  banks  of  the  Potomac  was  the  most  sutiable  location.  Mr.  Madison 
thought,  if  the  proceeding  of  that  day  had  been  foreseen  by  Virginia, 
that  State  might  not  have  become  a  party  to  the  Constitution. — 
(Annals  of  Congress,  vol.  1,  page  890.)  The  bill  was  passed  by  the 
house,  by  a  vote  of  ayes  thirty-one,  noes  seventeen.  It  was  amended 
in  the  Senate  by  striking  out  all  that  part  respecting  the  Susquehanna, 
and  inserting  a  clause  fixing  the  permanent  seat  of  government  at 
Germantown,  Pennsylvania,  and  also  providing,  'Hhat  the  law  should 
not  be  carried  into  effect  until  the  State  of  Pennsylvania,  or  indimdual 
cUizens  of  the  same,  should  give  security  to  pay  one  hundred  thousand 
dollars y  to  be  employed  in  erecting  the  public  buildings,'' 

These  amendments  were  agreed  to  by  the  House,  with  an  amendment 
providing  that  the  laws  of  Pennsylvania  should  continue  in  force  in 
said  District,  until  Congress  should  otherwise  direct.  The  bill  was 
then  returned  to  the  Senate,  and  the  consideration  of  the  amendment 
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of  the  House  was  postponed  to  the  next  session.  German  town,  there-  ^. 
fore,  was  actually  agreed  upon  by  both  Houses,  but  the  bill  failed  on  i 
account  of  a  slight  amendment.  *« 

When  the  subject  came  up  at  the  next  session,  Mr.  Smith,  of  Mary-'** 
land,  proposed  Baltimore  as  the  location,  and  said  that  the  inhabitants  '^ 
of  that  place  had  raised  a  subscription  of  between  twenty  and  thirty 
thousand  pounds,  to  erect  suitable  buildings. 

In  the  mean  time,  the  legislature  of  Virginia  (on  the  3d  December,-- 
1789)  passed  an  act,  ceding  to  Congress  a  district  for  the  location  of^- 
the  seat  of  government  in  that  State  ;  also  a  resolution  directing  thatj,^ 
law  to  be  transmitted  to  the  general  assembly  of  Maryland  vnthaut 
delay y  asking  the  co-operation  of  that  State  in  the  effort  to  get  the;^' 
seat  of  government  fixed  on  the  banks  of  the  Potomac.  [  i 

The  following  is  the  Virginia  resolution :  [} 

**  Raohed  hythe  General  Jlssembly  of  Virginia^  That  a  copy  of  the  foregoin^r  act  of  the  3d 
December,  1789,  be  transmitted  to  the  general  assembly  of  Maryland  without  delay;  and  - 
that  it  be  proposed  to  said  assembly  to  unite  with  this  legislature  in  an  application  to  Con-,  i 
gross,  that  in  case  Congress  shall  denn  it  expedient  to  establish  the  permanent  seat  of  the  goTem-  . 
ment  of  the  United  States  on  the  banks  of  the  Potomac,  so  ss  to  include  the  cession  of  either 
State,  or  a  part  of  the  cession  of  both  States,  this  assembly  will  pass  an  act  for  advancing  a'^ 
sum  of  money,  not  exceeding  one  hundred  and  twenty  thousand  dollars,  to  the  use  of  the  genera] 
"ed  '         ■  '^ 


lyemment,  to  be  applied  in  such  manner  as  Congress  shall  direct,  towards  erecting  public 
buildings,  the  said  assembly  of  Maryland,  on  their  part,  advancing  a  sum  not  less  than  two-^ 
fiAhs  of  the  sum  advanced  by  this  State  for  the  like  purpose."  :-; 

On  the  receipt  of  the  Virginia  resolution,  the  assembly  of  Maryland  "^ 
passed  a  similar  resolution,  agreeing  to  cede  the  necessary  territory,  • 
and  to  furnish  seventy-two  thousand  dollars  towards  the  erection  of 
the  public  buildings. 

New  York  and  rennsylvania  had  gratuitously  furnished  ** elegant* 
and  convenient  accommodations' '  for  the  use  of  the  government,  during ' 
the  eleven  years  that  it  was  located  within  their  respective  limits,  as  ^ 
appears  from  the  resolutions  passed  by  Congress  on  its  removal.     They 
had  offered  to  continue  to  do  so.     New  Jersey  offered  accommodations  ' 
-at  Trenton.     The  citizens  of  Baltimore,  though  their  representatives, ' 
proposed  to  furnish  money  for  the  erection  of  the  necessary  buildings, 
in  that  *^  town,"  for  the  federal  government.     One  hundred  thousand  " 
dollars  had  been  required  to  be  paid  by  Pennsylvania,  or  Us  citizens,  as 
a  condition  of  the  location  of  the  government  in  that  State, 

This  was  the  state  of  things  when  the  propositions  of  Virginia  and 
Maryland  were  brought  forward,  to  advance  one  hundred  and  ninety-  < 
two  thousand  dollars,  ^^ to  be  applied  towards  erecting  public  build- ^ 
ings  at  the  permanent  seat  of  the  government  of  the  United  States,  i 
on  the  banks  of  the  Potomac.''  '\ 

On  the  31st  May,  1790,  a  bill  was  introduced  into  the  Senate,  to  ^ 
determine  ^Hhe  permanent  seat  of  Congress,  and  the  government  of  the  'i 
United  States,"  On  the  28th  June,  this  bill  being  under  consideration,  : 
memorials  were  read  from  citizens  of  Baltimore,  and  from  inhabitants  ^ 
of  Georgetown,  for  the  selection  of  those  places  ;  and  a  motion  being  i 
made  to  insert — ''on  the  river  Potomac,  at  some  place  between  the  ^ 
mouth  of  the  Eastern  branch  and  the  Connogocheque,  be,  and  the  ^ 
same  is  hereby  accepted,  for  the  permanent  seat  of  the  government  of  ^ 
the  United  States/' — it  passed  in  the  affirmative.  > 
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The  bill  was  farther  amended,  as  follows : 

'*  ^md  ke  ii  further  enacted ,  That  for  defraying  the  expense  of  such  purchases  and  baildin^ 
dbe  ^nmdeni  of  the  United  States  be  authorized  and  requested  to  accept  grants  of  money,  and 
aan  to  be  borrowed  a  sum  not  exceeding  one  hundred, thousand  dollars,  at  an  interest  not 
aeeeding  six  per  cent.,"  &c. 

In  this  form  the  hill  was  sent  to  a  select  committee,  consisting  of 
Messrs^  Butler,  of  South  Carolina,  Johnson,  of  Connecticut,  Henry,  of 
Maryland,  Lee,  of  Virginia,  and  Dalton,  of  Massachusetts.  In  their 
report  on  this  part  of  the  bill  is  the  following  proposition : 

**Toor  committee  further  recommend,  that  such  sums  of  money  as  may  be  offered  by  the 
Ststes  for  the  carrying  this  bill  into  effect  may  be  accepted  of;  then  the  bill  will  read  thus — 
**  tad  to  accept  grants  of  money  or  land. '" 

The  bill  was  accordingly  amended  by  striking  out  that  part  which 
iothorized  the  borrowing  of  money  for  the  erection  of  the  public 
buildings.  Yeas  nineteen,  nays  seven.  A  motion  was  subsequently 
made  to  restore  the  clause,  ^^and  cause  to  be  borrowed  a  sum  not  ex- 
oeeding  one  hundred  thousand  dollars,  at  an  interest  not  exceeding  six 
per  cent.,"  and  it  was  negatived  without  a  division. 

The  "act  for  establishing  the  temporary  and  permanent  seat  of  the 
government  of  the  United  States, "  passed,  and  was  approved  by  the 
President  on  the  16th  of  July,  1790,  fixing  the  "permanent  seat"  on 
the  banks  of  the  Potomac,  in  accordance  with  the  propositions  of  the 
legislatures  of  the  States  of  Maryland  and  Virginia — and  the  "tem- 
porary seat"  at  Philadelphia. 

In  the  act,  as  passed,  no  authority  was  granted  to  borrow  money  or 
contract  for  or  accept  a  loan  on  any  terlns,  either  with  or  without  in- 
terest. On  the  contrary,  such  authority  was  expressly  denied.  It  is 
a  general  rule  that  all  are  bound  to  take  notice  of  the  provisions  of  a 
public  law.  By  the  fourth  section  of  the  act,  the  President  was  "au- 
thorized and  requested  to  accept  grants  of  money,"  And  to  this  a4>- 
^eptance  of  grants  his  authority  was  clearly  limited.  It  is  not  to  be 
presumed  that  the  authorities  of  Virginia  did  not  know  or  understand 
the  provisions  of  this  law. 

Di<f  President  Washington  transcend  these  limits  as  prescribed  by 
Congress,  when  he  received  from  the  States  of  Virginia  and  Maryland 
the  several  sums  of  money  appropriated  by  their  respective  legislatures 
''to  be  applied  towards  erecting  public  buildings  at  the  permanent 
seat  of  the  government  of  the  United  States  on  the  bank  of  the 
Potomac?" 

On  the  22d  of  January,  1791,  as  appears  by  the  manuscript  records 
in  the  office  of  the  Commissioner  of  Public  Buildings,  President  Wash- 
ington appointed  Thomas  Johnson  and  Daniel  Carroll,  of  Maryland, 
aiid  David  Stuart,  of  Virginia,  commissioners  under  the  act  of  16th 
July,  1790,  and  on  the  24th  day  of  the  same  month  he  issued  his  pro- 
clamation fixing  the  "location  of  one  part  of  the  said  district  of  ten 
wtOes  square"  on  the  Virginia  side  of  the  Potomac,  and  the  "other 
part"  on  the -Maryland  side.  The  commissioners  met  on  the  12th 
April,  1791 ,  and  proceeded  to  execute  the  duties  of  their  trust.  Their 
firet  object  was  to  locate  city,  acquire  the  title  to  the  soil,  and  fix  the 
Qtes  for  the  principal  public  edifices.  And  having  accomplished  these 
preliminaries,  they  applied  to  the  President  [for  the  necessary  funds  to 
carry  on  their  operations.     As  many  of  the  public  lots  as  could  be  pro- 
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perly  disposed  of  were  directed  to  be  sold,  and  the  proceeds  to  be-^ 
placed  in  the  treasury,  and  application  was  made  to  the  President  for^^ 
orders  on  the  States  of  Maryland  and  Virginia  for  the  payment  of  the-^^ 
instalments  pledged  by  those  States.  In  a  letter  of  President  Wash-  -•■ 
ington  addressed  to  the  commissioners,  from  Eichmond,  dated  13th  ^ 
April,  1791,  he  says : 

*'  Agreeable  to  the  assurance  given  to  Mr.  Carrol,  I  applied,  immediately  upon  my  arrival    ^ 
in  this  city,  to  Gov.  Randolph,  for  two  thousand  dollars  for  federal  purposes,  under  your /:! 
direction  ;  although,  by  the  law  of  this  >  tate  the  payments  of  the  |120,000  are  to  be  made  by  s;r 
instalments,  the  governor  is  well  disposed  to  advance  the  money  at  earlier  periods. 

**  P.  S.— Since  writing  the  foregoing  I  have  again  conversed  with  Gov.  Randolph,  and  have  "  *" 
drawn  upon  him,  payable  to  your  order,  for  forty  thousand  dollars,  being  the  first  instalment." '  r^ 

Governor  Randolph  also  wrote  to  the  commissioners,  acknowledging  ^^ 
the  receipt  of  the  order,  and  saying  that  he  would  meet  it  as  fast  as  -^^ 
the  state  of  the  treasury  would  allow,  and  that  |1,000  would  be  paid  -^ 
immediately.  ~^^ 

The  commissioners  also  addressed  a  communication  to  the  Governor  -^ 
of  Maryland,  askin  g  for  the  payment  of  *  *  money  granted' '  by  that  State.  >  - 

On  the  6th  of  J  June,  1792,  the  commissioners  wrote  to  the  governor  i- 
of  Virginia  as  follows  :  *^  There  remains  behind  a  part  of  the  Virginia  :r 
donation,  which  was  receivable  for  the  past  year,  and  urging  the  ne-  i^ 
cessity  of  immediate  payment."  x 

The  following,  in  reference  to  the  second  instalment  of  Virginia,  •  i^ 
appears  upon  the  records  of  proceedings  of  the  board  of  commissioners  i- 
of  the  federal  city,  viz :  ^ 

*^  Received  sundry  letters  and  among  them  one  from  the  Secretary  - 
of  State,  enclosing  the  following  order  :  - 

** Philadelphia,  Xovtmber  13,  1792. 

*'  Sir  :  Be  pleased  to  pay  to  Messrs.  Johnson,  Stuart  and  Carroll,  commissioners  of  the  **" 
federal  buildings  on  the  Potomac,  or  to  their  order,  or  to  the  order  of  any  two  of  them,  the  ::: 
second  instalnurU  of  the  money  granted  by  the  State  of  Fireinia,  towards  the  said  buildings. 

GEORGE  WASHINGTON. 

<«  The  Treasurer  of  Virginia. *' 

^^  On  the  President's  order  the  commissioners  made  the  following 
endorsement,  and  delivered  it  to  their  treasurer,  to  wit :  ' 

**  Pay  the  contents  to  Colonel  William  Deakins,  or  order. 

"  DAVID  STUART, 
"  DANIEL  CARROL, 

*•  Commistionert.** 

This  order  was  forwarded  to  the  commissioners,  enclosed  in  a  letter 

from  Thomas  Jefferson,  then  Secretary  of  State,  in  which  he  says,  '^  I  : 

have  the  honor  to  enclose  you  the  President's  order  on  the  treasurer  i 

of  Virginia  for  the  second  instalment  of  the  money  given  by  that  State.'*  ^ 

[See  manuscript  letter  of  Mr.  Jefferson,  dated  13th  of  November,  1792,  * 

on  file  in  the  office  of  Commissioner  of  Public  Buildings.]     A  similar  ^ 
record  appears  in  reference  to  the  payments  of  Maryland,  viz  : 

[Record  of  proceedings  of  the  Board  of  Commissioners. — Pages  70  and  170.] 

** Philadelphia,  December  27, 1791. 

*<Sir:  Be  pleased  to  pay  to  Thomas  Johnson,  David  Stuart  and  Daniel  Ourol I,  esqs.,  / 

Commissioners  of  the  Federal  District,  or  to  their  order,  or  to  the  order  of  any  two  of  them,  ^ 

twenty-four  thousand  dollars  given  by  the  ^stembly  of  Maryland  towards  defraying  the  ex-  ^ 
penses  of  the  public  buildings  within  said  district. 

"  GEORGE  WASHINGTON.  * 

'*  Thomas  Howard,  Esq  ,  ^ 
**  Trtuturer  <tf  the  fVettem  Shore  tf  Maryland.*' 
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This  order  was  endorsed  by  the  commissioners  to  William  Deakins, 
jr.,  their  treasurer,  and  upon  it  the  money  appears  to  hare  been  paid. 
This  would  seem  to  settle  very  clearly  the  understanding  of  General 
Washington,  Mr.  Jefferson,  and  of  the  executive  officers  of  Maryland 
&nd  Virginia,  of  the  nature  of  the  *^ advance*'  made  by  tliose  States. 
A  similar  order  for  '*the  third  instalment  of  the  sum  given  by  the 
A^embly  of  Maryland,"  &c.,  was  given  by  General  Washington, 
dated  March  2,  1793. 

On  the  7th  February,  1793,  the  commissioners,  in  a  communication 
to  Mr.  Jefferson,  says  :  "We  have  as  yet  received  only  |10, 000  on  the 
President's  second  draft  on  Virginia.  We  have  to-day  writen  to  the 
executive  of  Virginia,  requesting  a  payment  of  the  balance." 

They  also  address  urgent  memorials  to  the  governor  and  to  the  as- 
lembly  of  Virginia,  earnestly  and  repeatedly  soliciting  the  payment  of 
iastaliaents  of  the  '^donation  of  Virginia"  and  the  "Virginia  donation 
towards  erecting  the  public  buildings."  In  the  records  and  books 
ami  in  the  correspondence  of  the  commissioners,  whether  with  the 
President,  the  governor  of  Virginia,  the  general  assembly  of  that  State, 
or  with  other  persons,  whenever  this  fund  is  alluded  to,  it  is  designated 
igthe  ^'donation,"  ''grant"  or  ''gift"  of  Virginia. 

Mr.  Edmund  Randolph,  Secretary  of  State,  in  a  letter  to  the  com- 
mi^ioners  dated  August  21,  1794,  says  :  "I  have  this  day  written  to 
the  governor  and  treasurer  of  Virginia,  stimulating  them  to  the  pay- 
ment of  the  arrears  of  the  donation.  Perhaps  you  had  better  add  a  re- 
presentation of  the  necessity  of  the  federal  city  for  such  a  supply." 

The  foregoing  history  of  the  early  legislation  upon  the  subject 
dearly  proves,  in  the  judgment  of  the  committee,  that  Virginia  intend- 
ed the  said  sum  of  $120,000  asagift  or  donation,  and  not  aloan  because — 

1.  No  time  or  manner  of  repayment  is  provided  for. 

2.  The  President  of  the  United  States  had  no  authority  to  borrow 
money  or  contract  for  a  loan.  He  was  only  authorized  to  accept 
grants  of  money. 

3.  The  offer  of  Virginia  of  the  said  sum  is  conditional,  provided  the 
'jeat  government  was  located  near  or  within  her  territorial  limits  ;  and 
it  was  made  after  Pennsylvania  and  Baltimore  had  offered  donations 
or  gifts,  and  when  there  was  a  strong  probability  that  Germantown 
would  be  agreed  upon  as  the  site.  There  is  n©  reason  to  infer  that 
Virginia  would  have  advanced  that  or  any  other  sum,  if  the  seat  of 
government  had  remained  at  Philadelphia,  or  had  been  located  at 
Germantown. 

4.  Geileral  Washington  calls  it  a  "  grant"  when  drawing  his  order 
on  Virginia,  and  a  "gift"  when  drawing  on  Maryland.  The  law  of 
Maryland  was  the  same  as  Virginia.  Jefferson  calls  it  at  the  time  a 
"gift"  in  one  letter,  and  a  "donation"  in  another.  The  commission- 
ers and  others,  when  communicating  with  the  authorities  of  Virginia, 
called  it  a  *' donation."  It  is  designated  as  a  "donation"  on  their 
books.    Mr.  Randolph,  then  Secretary  of  State,  called  it  a  "  donation." 

5.  There  is  a  presumption  against  the  legal  right  to  demand  the  said 
lum,  arising  from  the  lapse  of  time. 

It  has  been  urged  that  the  particular  phraseology  used  in  the  origi- 
proposition  of  Virginia,  contained  in  the  act  of  10th  December, 
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1789,  implies  an  obligation  upon  the  part  of  the  United  States  to 
refund  the  money  received.  The  words  are,  **  Virginia  will  pass  an 
act  for  advancing  a  sum  of  money  not  exceeding  one  hundred  and 
twenty  thousand  dollars  to  the  use  of  the  general  government,"  &c. 
The  word  ^^ advance!*  to  the  use  of  another,  does  not  always  create  an 
obligation  to  repay  such  advance ;  but,  in  this  instance,  the  word 
must  be  considered  in  connexion  with  the  other  words  used  in  the  same 
connexion,  *Ho  be  applied,  in  such  manner  as  Congress  may  direct, 
totvards  erecting  pvhlic  buildings''  in  a  particular  place.  The  money 
advanced  was  so  applied  and  the  trust  executed.  '- 

President  Washington,  it  is  true,  asks,  in  a  letter  dated  the  29th 
August,  1793,  in  ^^what  manner  it  would  be  proper  to  state  the  ac- 
counts with  the  States  of  Virginia  and  Maryland,  they  having  ad- ' 
vanced  moneys  which  have  not  been  all  expended  on  the  objects  for  i 
which  they  were  appropriated."  The  commissioners,  in  their  answer,  i 
say:  ** We  have  always  been  of  opinion  that  the  donation  of  loans 
from  Virginia  and  Maryland,  and  other  means,  make  but  one  aggre- 
gate, all  equally  liable  to  be  disposed  of  for  the  necessary  purposes  of 
surveying  and  other  expenses  of  the  city,  as  well  as  erecting  the  public 
buildings,  and  have  acted  on  that  idea,  and  the  accounts  are  so  kept." 
On  the  5th  of  September,  1793,  he  appointed  two  gentlemen  to  exam- 
ine the  accounts.  From  the  reply  of  the  commissioners,  as  well  as 
from  the  report  of  the  persons  appointed  to  examine  their  accounts,  it 
clearly  appears  that  the  object  oi  President  Washington's  qiLere  was  to 
ascertain  whether  the  fiinds  received  from  Virginia  and  Maryland 
were  applicable  to  the  '^public  buildings,''  strictly,  or  to  the  general 
purposes  of  the  commissioners  in  preparing  for  the  reception  of  Con- 
gress tut  the  new  seat  of  government. 

Congress  having,  on  the  said  16th  of  July,  1790,  passed  an  act  in 
compliance  with  the  invitation  of  Virginia  and  Maryland,  locating 
the  seat  of  government  on  the  banks  of  the  Potomac,  it  became  neces- 
ary  for  Virginia  to  pass  another  act,  providing  for  the  payment  of  the 
money.  Accordinriy,  on  the  24th  of  December,  1790,  a  bill  was  in- 
troduced into  the  House  of  Delegates  *^for  granting  to  the  President 
of  the  United  States  the  sum  of  one  hundred  and  twenty  thousand 
dollars  for  erecting  the  buildings  on  the  Potomac  river,  agreeably  to 
the  resolution  of  the  last  assembly."  When  the  bill  was  passed,  the 
title  was  amended  by  striking  out  the  word  "grant"  and  inserting 
^^ advance,"  and  hence  it  is  argued  that  Virginia  did  not  intend  to 
grant  the  money,  but  to  loan  it.  No  such  inference  is  authorized  by 
this  circumstance.  The  word  advance  had  been  used  in  the  originad 
act,  and  it  is  presumed  that  the  title  of  the  bill  was  amended  to  make 
it  conform  thereto.  Provision  was  only  made  for  paying  the  money 
agreed  to  be  advanced,  and  which  the  President  was  authorized  to 
accept,  and  for. a  particular  purpose. 

It  has  also  been  urged  that  the  assumption  of  the  State  debts  by  the 
federal  governtiient  was  brought  about  by  connecting  it  with  the  ques- 
tion of  the  federal  district,  and  that  Virginia  was  greatly  displeased 
with  such  assumption,  and  would  not  therefore  have  been  very  likely 
to  have  given  money  to  erect  buildings,  &c.  The  fact  is  admitted  ; 
'* secession"  and  "dissolution"  were  spoken  of  at  that  early  day  ;  a 
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'^ compromise"  was  restored  to  ;  those  who  desired  the  location  of  the 
seat  of  goyemment  oh  the  hanks  of  the  Potomac  were  gratified ;  and 
those  at  the  north,  nnder  the  lead  of  Alexander  Hamilton,  ohtained 
the  funding  system,  and  Pennsylvania  lost  the  permanent  seat  of  the 
federal  government.  It  is  true,  Virginia  was  greatly  displeased  with 
the  act  mnding  the  State  debts,  bat  Mr.  Jefferson  says  that  the  '^piU" 
was  ^^sweetenel"  by  a  '^concomitant  measure,"  to  wit:  the  location 
of  the  federal  government  on  the  banks  of  the  Potomac.  The  follow- 
ing extract  from  Mr.  Jefferson's  "Memoirs  and  Correspondence,'' 
pages  448  and  449,  volume  4,  clearly  proves  how  the  business  was  man- 
aged.    Mr.  Jefferson  says : 

"The  great  and  trying  question,  (the  assumption  of  the  State  debts,) 
however,  was  lost  in  the  Honse  of  Representatives.  So  high  were  the 
feuds  excited  by  this  subject,  that,  on  its  rejection,  business  was  sus- 
pended. Congress  met  and  adjourned  from  day  to  day  without  doing 
anything,  parties  being  too  much  out  of  temper  to  do  business  together. 
The  eastern  members  particularly,  who,  with  Smith  from  South  Caro- 
lina, were  the  principle  gamblers  in  these  scenes,  threatened  secestian 
and  disscltUion,  Hamilton  was  in  despair.  As  I  was  going  to  the 
President's  one  day,  I  met  him  in  the  street.  He  walked  me  backwards 
and  forwards  before  the  President's  door  for  half  an  hour.  He  painted 
pathetically  the  temper  into  which  the  legislature  had  been  wrought ; 
the  disgust  of  those  who  were  called  the  creditor  States ;  the  danger 
of  the  secession  of  their  members,  and  the  separation  of  the  States. 
He  observed  that  the  members  of  the  administration  onght  to  act  in 
concert ;  that  though  this  question  was  not  of  my  department,  yet  a 
common  duty  should  make  it  a  common  concern ;  that  the  President 
was  the  centre  on  which  all  administrative  questions  ultimately  rested, 
and  that  all  of  us  should  rally  around  him  and  support,  with  joint 
efforts,  measures  approved  by  him  ;  and  that  the  question  having  been 
lost  by  a  small  majority  only,  it  was  probable  that  an  appeal  from  me 
to  the  judgment  and  discretion  of  some  of  my  friends  might  effect  a 
change  in  the  vote,  and  the  machine  of  government  now  suspended 
migh  be  again  set  in  motion.  I  told  him  that  I  was  really  a  stranger  to 
the  whole  subject ;  that  not  having  yet  informed  myself  of  the  system 
of  finance  adopted,  I  knew  not  how  far  this  was  a  necessary  sequence  ; 
that  undoubtedly,  if  its  rejection  endangered  a  dissolution  of  our  Union 
at  this  incipient  stage,  I  should  deem  uiat  the  most  unfortunate  of  all 
consequences,  to  avert  which,  all  partial  and  temporary  evils  should  be 
yielded.  I  proposed  to  him,  however,  to  dine  with  me  the  next  day 
and  I  would  invite  another  friend  or  two,  bring  them  in  conference 
together,  and  I  thought  it  impossible  that  reasonable  men,  consulting 
together  cooly,  could  fail,  by  some  mtUtud  sacrifices  of  apiniariy  to  farm 
a  compromise  which  was  to  save  the  Union.  The  discussion  took  place. 
I  could  take  no  part  in  it  but  an  exhortary  one,  because  I  was  a  stran- 
ger to  the  circumstances  which  should  govern  it.  But  it  was  finally 
agreed  to,  that  whatever  importance  had  been  attached  to  the  rejection 
of  this  proposition,  the  preservation  of  the  Union  and  of  concord 
among  the  States  was  more  important,  and  that  therefore  it  would  be 
better  that  the  vote  of  rejection  should  be  rescinded,  to  effSect  which, 
some  members  should  change  their  votes.  But  it  was  observed  that 
this  pill  would  be  peculiarly  bitter  to  the  southern  States,  and  that  some 
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concomitant  ineasure  should  he  adopted  to  sweeten  it  a  little  to  them. 
There  had  before  been  a  proposition  to  fix  the  seat  of  government  either 
at  Philadelphia  or  at  Georgetown,  on  the  Potomac ;  and  it  was  thought 
that  by  giving  it  to  Philadelphia  for  ten  years,  and  to  Georgetown  per- 
manently afterwards,  this  might,  as  an  anodyne,  calm  in  some  degree 
the  ferment  which  might  be  excited  by  the  other  measure  alone.  So 
two  of  the  Potomac  members  (White  and  Lee,  but  White  with  a  re- 
vulsion of  stomach  almost  convulsive)  agreed  to  change  their  votes, 
and  Hamilton  undertook  to  carry  the  other  point.  In  doing  this,  the 
influence  he  had  established  over  the  eastern  members,  with  the 
agency  of  Robert  Morris,  with  those  of  the  middle  States,  effected  his 
side  of  the  agreement,  and  so  the  assumption  was  passed." 

The  following  extracts  from  the  speeches  of  members  of  Congress, 
in  the  debate  upon  the  final  passage  of  the  bill  locating  the  seat  of 
the  federal  government  where  it  now  is,  clearly  show  the  views  and 
understanding  of  those  who  passed  the  law.  To  ascertain  what 
answer  the  law  makers  would  give  to  a  question  of  construction,  is 
always  a  good  way  to  get  at  the  intention  of  a  law : 

[Annals  of  Congress,  volume  2,  pages  1718  to  1731.] 

Mr.  Lee,  of  Virginia,  remarked:  That  while  the  present  position 
continued  to  be  the  seat  of  government,  the  agriculture  of  the  States 
to  the  eastward  is  invigorated  and  encouraged;  while  that  to  the 
southward  is  languishing  and  expiring.  He  then  showed  the  fatal 
tendency  of  this  preponderating  encouragement  to  those  parts  of  the 
country  already  considered  as  the  strongest  parts  of  the  Union  ;  and 
from  the  natural  operation  of  these  principles  he  inferred  that  the 
interest  of  the  southern  States  must  be  eventually  swallowed  up. 
The  decision  of  the  Senate  (said  he)  affords  a  most  favorable  opportu- 
nity to  manifest  the  magnanimity  of  soul  which  shall  embrace,  upon 
an  extensive  liberal  system,  the  best  interests  of  the  great  whole. 
This  cannot  be  done  while  the  present  unequal  situation  of  the  seat 
of  government  of  the  United  States  continues.  Nations  have  *tjjeir 
passions  as  well  as  individuals.  He  drew  an  alarming  picture  of  the 
consequences  to  be  apprehended  from  disunion,  ambition,  and  rival- 
ship.  He  then  gave  a  pleasing  sketch  of  the  happy  effects  to  be  de- 
rived from  a  national,  generous,  and  equal  attention  to  the  southern 
and  northern  interests.  Will  gentlemen,  said  he,  blast  this  prospect 
by  rejecting  this  bill?    I  trust  they  will  not. 

^'It  is  true,"  said  Mr.  Lee,  **that  the  citizens  of  this  place  (New 
York)  have  put  themselves  to  great  expense  to  accommodate  the  gov- 
ernment, and  are  entitled  to  much  praise  for  their  exertions ;  but  he 
wished  to  take  up  the  subject  upon  national  grounds,"  &c. 

**He  then  moved  that  the  papers  received  from  the  executive  of 
Virginia  be  read,  which  was  done."  [It  is  presumed  the  papers 
alluded  to  were  the  resolutions  of  Virginia,  offering  money  and  land.] 

Mr.  Burke,  of  South  Carolina,  said :  It  was  unjust  to  the  people  of 
New  York  to  remove  from  that  city  till  the  expense  they  had  incurred 
was  repaid  to  them.  It  was  a  breach  of  honesty  and  justice.  It  was 
injustice  to  the  State — to  the  whole  nation.  He  entered  into  a  con- 
sideration of  their  sacrifices  and  services.    He  spoke  in  handsome 
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terms  of  Pennsylvania;  but  he  was  afraid  of  their  influence,  and 
thought  if  they  obtained  the  temporary  seat  of  government,  it  could 
never  be  removed  from  Philadelphia. 

Mr.  Madison  remarked:  *'  Sir,  we  should  calculate  on  accepting  the 
bill  as  it  now  stands;  we  ought  not  to  risk  it  by  making  any  amend- 
ments. We  have  it  now  in  our  power  to  procure  a  southern  position; 
the  opportunity  may  not  again  speedily  present  itself.  We  know  the 
various  and  jealous  interests  that  exist  on  this  subject.  We  should 
hazard  nothing.  If  the  Potomac  is  struck  out,  are  you  sure  of  get- 
ting Baltimore?  May  no  other  places  be  proposed?  Instead  of  Bal- 
timore, is  it  not  probable  we  may  have  Susquehanna  inserted — per- 
haps the  Delaware?  Make  any  amendment,  sir,  and  the  bill  will  go 
back  to  the  Senate.  Are  we  sure  it  will  come  into  our  possession 
again?  By  amending  we  give  up  a  certainty  for  an  uncertainty.  In 
my  opinion  we  shall  act  wisely  if  we  accept  the  bill  as  it  now  stands ; 
and  I  beg  leave  to  press  it  on  gentlemen  not  to  accept  of  any  altera- 
tion, lest  it  be  wholly  defeated  and  the  prospect  of  obtaining  a  south- 
ern position  vanish  forever.'* 

Mr.  White,  of  Virginia:  "After  the  present  ferment  is  subsided, 
this  position  [on  the  Potomac]  will  be  considered  as  a  permanent  band 
(f  Union:  and  the  eastern  States  will  find  their  most  essential  interests 
promoted  by  the  measure.^'  He  adverted  to  the  trade  of  Massachu- 
setts; which,  he  said,  was  ^greater  to  Virginia  than  to  the  whole 
Union  besides :  "the  southern  States  would  be  cordial  in  promoting 
their  shipping  and  advancing  their  interests,  when  they  observe  that 
the  principles  of  justice  influence  them  on  this  great  national  ques- 
tion." 

In  view  of  the  foregoing  history,  facts,  and  considerations,  the  com- 
mittee conclude  and  decide,  that  if  the  United  States  could  be  sued, 
the  claimants  could  not  recover,  either  in  a  court  of  law  or  equity. 

The  question  then  arises,  whether,  considering  the  sum  advanced  to 
be  a  "gift"  or  "donation,"  it  should  be  repaid.  As  such  its  repay- 
ment is  not  asked,  and  therefore  the  committee  do  not  undertake  to 
decide  the  question,  but  refer  it  to  the  judgment  of  the  Senate. 

The  committee,  however,  are  unanimously  of  opinion,  that  if,  look- 
ing to  all  the  circumstances  of  the  advance  made  by  Virginia,  and 
viewing  it  as  a  "donation"  or  "grant,"  the  Senate  should  determine 
that  it  is  just  and  proper  to  repay  the  same,  then  the  sum  of  $72,000 
advanced  by  Maryland  should  also  be  repaid,  and  a  reasonable  com- 
pensation made  to  the  States  of  New  York  and  Pennsylvania  for  the 
use  of  their  public  buildings  by  Congress  and  the  public  officers,  prior 
to  the  removal  of  the  seat  of  government  to  Washington. 

The  records  show  that  Congress  and  the  public  officers  occupied  the 
public  buildings  fitted  up  by,  and  belonging  to,  the  State  or  city  of 
New  York,  for  a  period  of  about  one  year  and  six  months,  and  the 
public  buildings  in  Philadelphia,  then  belonging  to  the  State  of  Penn-^ 
sylvania,  from  the  6th  of  December,  1790,  to  about  the  close  of  the 
year  1800,  a  period  of  about  ten  years.  It  is  believed  that  |20,000 
would  be  a  reasonable  compensation  to  be  ofiered  to  New  York,  and 
$100,000  to  the  State  of  Pennsylvania.  It  does  not  appear  that  either 
State  ever  received  any  thing  more  than  thanks.     At  that  time  the 
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{government  was  poor  and  burdened  with  the  immense  debt  of  the  revo- 
ution. 
The  committee  therefore  submit  the  following  resolution  : 
Besolvedy  That  the  committee  be  discharged  from  the  further  con- 
sideration of  the  subject. 

In  Senate— Jlfay  29,  1850. 

The  Committee  of  Claims,  to  whom  was  referred  the  petition  of  the  presi- 
dent and  directors  of  the  Orange  and  Aleocandria  Railroad  Company^ 
in  the  State  of  Virginia^  with  the  docum^ents  which  accompany  it^  have, 
according  to  order,  had  the  same  under  consideration,  and  stibmit  the 
following  report : 

The  prayer  of  the  petition  is  for  the  payment  to  the  company  of  the 
sum  of  one  hundred  and  twenty  thousand  dollars,  with  auch  interest 
thereon  as  may  be  properly  due,  in  return  of  that  sum  of  money  ad- 
vanced by  the  Stat€  of  Virginia  to  the  use  of  the  United  States,  under 
authority  of  an  act  of  assembly,  passed  in  that  commonwealth  the  27th 
day  of  December,  1790.  To  maintain  the  right  of  this  company  to  the 
said  claim,  the  president  and  directors  have  exhibited  an  authenticated 
copy  of  a  joint  resolution  of  the  two  housgs  of  the  legislature  of  Vir- 
ginia, adopted  the  15th  of  March,  1850.^  By  the  terms  of  this  act  of 
the  said  legistature^  the  claim  of  that  commonwealth  against  the  gov- 
ernment of  the  United  States,  for  the  sum  of  one  hundred  and  twenty 
thousand  dollars,  advanced  to  the  United  States  by  an  act  of  assembly 
of  the  27th  of  December,  1790_,  is  transferred  to  the  Orange  and  Alex- 
andria Bailroad  Company,  with  power  to  demand  and  receive  the  same, 
and  the  interest  thereon ;  and  the  same  joint  resolution  unites  to  this 
transfer  an  obligation  on  the  said  company  to  issue  stock  for  the 
amount  thereof  to  the  use  of  the  primary  schools  of  Virginia. 

The  validity  of  this  assignment  by  Virginia  depends  on  the  right  of 
that  State  to  demand  the  payment  of  this  claim ;  and  whatever  respect 
may  be  due  to  the  assertion  of  such  a  right  in  one  of  the  States  of  this 
Union,  the  committee  felt  it  to  be  their  duty  to  investigate  the  claim 
thus  asserted  by  Virginia,  and  to  lay  before  the  Senate  the  result  of 
such  Investigation. 

It  is  shown  by  an  act  of  assembly,  passed  in  Virginia  the  3d  day  of 
December,  1789,  (see  13  vol.  Henning,  page  33,)  that  the  establish- 
ment of  a  *^  situation  for  the  seat  of  the  general  government,  central 
and  convenient  to  the  citizens  of  the  United  States  at  large,  having 
due  regard  to  population,  extent  of  territory,  and  a  free  navigation  to 
the  Atlantic  ocean  through  the  Chesapeake  bay,  as  well  as  ready  com- 
munication with  our  fellow  citizens  in  the  western  frontier,*'  engaged 
the  attention  of  the  said  general  assembly.  And  following  this  pre- 
amble, (which  pointed  to  the  practicability  of  embracing  within  the 
seat  of  the  general  government  portions  of  the  territory  of  Pennsyl- 
vania, Maryland,  and  Virginia,)  it  was  enacted  ''that  a  tract  of  coun- 
try, not  exceeding  ten  miles  square,  or  any  lesser  quantity,  to  be 
located  within  the  limits  of  that  State,  at  the  pleasure  of  Congress, 
be,  and  the  same  is  hereby,  forever  ceded  and  relinquished  to  the  Con- 
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gress  and  government  of  the  United  States,  in  full  and  absolute  right 
and  exclusive  jurisdiction,  &c.,  pursuant  to  the  eighth  section  of 
the  first  article  of  the  Constitution." 

And  on  the  10th  day  of  December,  1789,  it  was — 
*^  Besdved,  by  the  general  asaeivMy  of  Virginia^  That  a  copy  of  the 
foregoing  act,  of  the  3d  of  December,  1789,  be  transmitted  to  the  gen- 
eral assembly  of  Maryland  without  delay ;  and  that  it  be  proposed  to 
the  said  assembly  to  unite  with  this  legislature  in  an  application  to 
Congress,  that  in  case  Congress  shall  deem  it  expedient  to  establish  the 
permanent  seat  of  government  of  the  United  States  on  the  banks  of 
the  Potomac,  so  as  to  include  the  cession  of  either  State,  or  a  part  of 
the  cession  of  both  States,  this  assembly  will  pass  an  act  for  advancing 
a  sum  of  money,  not  exceeding  $120,000,  to  the  use  of  the  general 
government,  to  be  applied  in  such  manner  as  Congress  shall  direct 
towards  erecting  public  buildings,  the  said  assembly  of  Maryland  on 
their  part  advancing  a  sum  not  less  than  two  fifths  of  the  sum  ad- 
vanced by  this  State  for  the  like  purpose." — (See  journal  of  the  house 
of  delegates,  page  115.) 

A  further  resolution  was  then  adopted  to  procure  and  forward  to 
Congress  information  of  the  navigation  of  the  Potomac  river  above  and 
below  tide-water,  and  the  practicability  of  communicating  with  the 
western  waters,  &c. — (See  same  journal  and  page.) 

It  does  not  appear  that  these  propositions  were  acted  upon  by  Con- 
gress, or  referred  to  in  the  debates  of  the  House  of  Representatives  on 
the  passage  of  the  law  of  July  16,  1790,  "for  establishing  the  tempo- 
rary and  permanent  seat  of  the  government  of  the  United  States," 
(which  act  may  be  found  in  1st  vol.  Laws  United  States,  page  130.) 
That  law  located  the  permanent  seat  of  the  government  within  the 
State  of  Maryland,  and  comprise  within  the  District  of  Columbia  no 

Sart  of  the  territory  of  Virginia.  Its  4th  section  enacts,  **  that  for 
efraying  the  expenses  of  such  purchase,  and  building,  the  President 
of  the  United  States  be  authorized  and  requested  to  accept  grants  of 
money." 

The  journals  of  the  house  of  delegates  for  the  ^tate  of  Virginia 
show,  that  on  the  24th  day  of  December,  1790,  (see  page  155,)  a  bill 
was  introduced  "for  granting  to  the  President  of  the  United  States 
the  sum  of  $120,000  for  erecting  public  buildings  on  the  Potomac 
river,  agreeably  to  a  resolution  of  the  last  assembly."  That  this  bill, 
with  this  title,  passed  the  usual  parliamentary  forms  of  proceeding ; 
that  on  the  27th  of  December,  1790,  (see  page  161,)  it  passed,  and 
that  its  title  on  its  passage  was  amended  by  substituting  for  the  words 
quoted  above  the  following:  ^^An  act  concerning  an  advance  of 
money  to  the  government  of  the  United  States  for  public  buildings." 
And  in  a  report  of  the  committee  of  the  legislature  of  Virginia  on 
this  subject,  at  its  last  session,  and  with  which  the  transfer  of  this 
claim  to  the  Orange  and  Alexandria  railroad  is  identified,  it  is  declared 
that  ^^  it  is  not  allowed  us  to  doubt  the  intention  of  this  change,  when 
the  legislature  thus  refused  to  make  the  $120,000  agrran^,  and  adhered 
to  the  promise  that  it  should  be  an  advance." 

The  same  report  further  declares,  that  the  location  of  the  permanent 
seat  of  the  federal  government  was  associated  in  its  passage  with 
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another  act  of  Congress,  which  excited  the  displeasure  of  Virginia  as 
a  breach  of  the  federal  Constitution.  This  measure  was  the  assumpsit 
of  $21,500,000  of  State  debts  ;  and  the  same  journal  of  the  house  of 
delegates  and  other  records  show  this  dissatisfaction  to  have  been 
vehemently  expressed  by  Virginia  through  her  legislature,  on  the  23d 
day  of  December,  1790,  (see  13  Henning,  page  237  ;)  and  the  report 
concludes  on  this  point  with  these  words :  **  With  the  association  in 
these  respects  which  twined  about  the  location  of  the  federal  district, 
it  is  not  rationally  to  be  inferred  that  Virginia  would  have  extended 
an  ill-timed  generosity,  thus  identified  with  the  first  breach  of  the 
federal  Constitution.  It  was  yet  due  to  her  own  honor,  and  to  that 
fidelity  which  has  always  distinguished  her  obligations,  that  she  would 
not  recede  from  her  promise  in  the  resolve  of  the  general  assembly  of 
the  10th  of  December,  1789."  *'  The  journals  of  the  house  of  dele- 
gates for  the  time  in  which  that  act  was  on  its  passage,  clearly  show 
that  the  State  adhered  to  its  purpose  of  making  the  ^advance,*  and 
refuse  to  make  it  ^a  grant/  " 

In  support  of  this  position  it  has  been  alleged,  both  by  the  report 
aforesaid  and  the  petitioners,  that  the  old  Congress,  as  far  back  as 
December  23,  1784,  (see  volume  4,  Gideon's  edition  of  Journals  of 
Congress,  page  458,)  had,  by  ordinance  for  that  purpose,  decided  on 
the  establishment  of  the  seat  of  government  near  the  lower  falls  of 
the  Delaware  river,  and  that  the  same  resolution  ordered  contracts  to 
be  made  for  erecting  the  needful  edifices,  in  an  elegant  manner,  by 
commissioners  appointed  for  that  purpose;  and  that  this  location,  and 
the  public  buildings  contemplated  by  it,  failed  to  be  erected,  because 
of  the  want  of  funds  required  for  that  purpose.  It  appears  to  your 
committee,  by  the  historical  evidence  of  Marshall's  Life  of  Washing- 
ton, that  Congress  failed  to  appropriate  money  to  carry  into  efiiect  the 
resolve  of  1784. — (See  volume  5,  pages  258,  259.)  Virginia  urges 
that  she  offered  to  advance  this  money  to  the  use  of  the  government 
of  the  United  States,  to  avoid  a  like  failure.  In  confirmation  of  this 
intention  to  advance  or  lend,  and  not  to  grant  or  give  this  money,  it 
has  been  urged,  m  behalf  of  Virginia,  that  an  offer  was  made  by  the 
General  Assembly,  on  June  28,  1783,  (see  page  97,  journal  house  of 
delegates,)  in  these  words  :  ^*  That  if  the  honorable  Congress  should 
esteem  the  city  of  Williamsburg,  in  this  State,  a  fit  place  for  their 
session,  the  assembly  will  ^e«en^  them,  on  their  removal  thereto,  and 
during  their  continuance  therein,  with  the  palace,  the  capitol,  and  all 
public  buildings,  and  three  hundred  acres  of  land  adjoining  the  said 
city,  together  with  a  sum  of  money  not  exceeding  one  hundred  thou- 
sand pounds,  this  State's  currency,"  &c.  This  series  of  resolutions 
has  the  following  proviso  :  *^  Provided  always,  that  should  Congress 
thereafter  remove  from  the  city  of  Williamsburg,  or  from  the  lands 
before  mentioned,  that  in  such  case  the  lands  so  ceded,  with  the  build- 
ings, shall  revert  to  the  commonwealth." 

Thus  showing  that  when  Virginia  intended  a  present,  she  so  ex- 
pressed herself ;  and  that  where  her  intention  was  only  to  advance 
money  to  the  use  of  the  government  of  the  United  States,  she  was  also 
explicit  in  the  language  she  employed.     Beference  was  also  made  to 
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other  cases  to  show  the  meaning  attached  by  Virginia  and  other  States 
to  the  words  **  advanced  to  the  use  of  the  United  States." 

Among  the  documents  filed  with  the  petition  are  two  letters  of 
General  Washington,  while  President  of  the  United  States,  which 
are  shown  to  be  all  in  the  State  Department  that  relate  to  the  public 
buildings,  and  only  one  of  these  has  any  notice  of  the  claim  now  un- 
der consideration.  That  letter  is  addressed  ''to  the  commissioners  of 
the  federal  district,"  written  from  Philadelphia,  under  date  of  August 
29 J  1793,  and  has  this  passage  in  it :  ''In  what  manner  would  it  be 
proper  to  state  the  account  with  the  States  of  Virginia  and  Maryland, 
they  having  advanced  money  which  has  not  been  all  expended  on  the 
objects  for  which  it  was  appropriated?"  From  this  clause  the  peti- 
tioners infer  that  General  Washington  regarded  the  money  as  an  ad- 
vance^ rendering  necessary  an  account  of  it  to  be  kept  with  those 
States.  They  claim  the  benefit  of  the  further  inference,  "  that  this 
advance  was  not  all  of  it  used  for  the  objects  for  which  it  was  appro- 
priated," and  that  it  was  applied  to  other  uses  of  the  government. 

It  is  proper  here  to  state,  that  an  extract  from  the  account  of  the 
Commissioners  of  Public  Buildings,  furnished  from  the  oflSce  of  the 
Register  of  the  Treasury,  shows  that  the  sum  of  forty  thousand  nine 
hundred  and  ninety-nine  dollars  and  ninety-five  cents  was  received  by 
the  Commissioners  of  Public  Buildings  from  Virginia,  between  Sep- 
tember 17,  1794,  and  June  1,  1802,  and  it  is  entered  "  account  of 
moneys  received,"  and  the  several  sums  so  received  are  stated  as  do- 
nations ;  and  this  is  all  that  appears  on  the  treasury  books  (as  the 
register  states)  in  relation  to  this  subject.  The  records  of  the  trea- 
sury department  of  Virginia  show,  by  certified  copies,  that  the  first 
payment  of  this  advance  to  the  United  States  was  made  April  15, 
1791,  and  the  last  on  January  8,  1795,  and  making  in  the  whole  the 
sum  of  one  hundred  and  twenty  thousand  dollars.  It  may  have  been 
that  the  sum  of  $40,999  95,  part  of  this  |120,000,  was  all  that  was 
MseA,  by  the  Commissioners  of  the  Public  Buildings.  If  so,  it  accounts 
for  the  statement  made  in  General  Washington's  letter  of  the  29th 
of  August,  1793,  that  the  money  advanced  by  Virginia  and  Maryland 
"was  not  all  expended  on  the  objects  for  which  it  was  appropriated." 

It  is  also  proper  to  state,  that  although  the  first  act  of  Congress  for 
establishing  the  temporary  and  permanent  seat  of  the  government  of 
the  United  States  did  not  include  within  the  federal  district  any  part 
of  the  territory  of  Virginia,  a  supplemental  act  of  Congress  was 
passed  the  3d  of  March,  1791,  ^see  1st  vol.  Laws  United  States,  page 
214,)  extending  that  district  into  Virginia,  and  embracing  as  part 
thereof  the  town  of  Alexandria.  The  first  advance  by  Virginia  was 
made  on  the  15th  of  April,  1791,  a  few  days  after  the  passage  of  this 
supplemental  act  of  Congress. 

The  return  of  this  money  was  never  demanded  by  Virginia  until 
the  present  session  of  Congress,  nor  in  any  other  manner  than  by  the 
present  petition.  By  the  act  retroceding  that  part  of  the  District  of 
Columbia  south  of  the  Potomac  to  Virginia,  the  United  States  re- 
tained the  custom-house  and  post  oflSce,  and  expressly  provided,  as 
the  condition  of  the  said  cession,  that  it  should  never  be  liable  for  the 
debt  of  the  corporation  of  Alexandria. 
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The  railroad  to  which  this  claim  has  been  transferred  by  the 
commonwealth  of  Virginia,  extends  from  the  city  of  Alexandria  to 
Qordonsville,  and  would  form  a  connecting  link  in  the  line  of  rail- 
road communication  from  Boston  to  New  Orleans. 

The  foregoing  is  a  presentation  of  the  facts  relating  to  this  claim, 
and  of  the  arguments  by  which  it  has  been  urged  before  the  committee  ; 
the  members  of  which  have  deemed  it  most  proper  to  submit  the  same^ 
and  ask  the  instructions  of  the  Senate  upon  the  subject. 


34th  OoiraKBSB,  )                  SENATE.  (  Bbp.  Coir« 

1<<  Seaaim.     ] I  No-  233. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JuLT  21,  1856. — Submittod  and  ordered  to  be  printed. 


Mr.  Fessenden  made  the  following 

REPORT. 

The  Committee  on  Patents  arid  the  Patent  Office^  to  wham  was  referred 
the  application  for  the  eoctension  of  the  patent  for  a  planing  machine 
granted  to  Vri  Emmons,  report : 

That  the  original  patent  was  granted  on  the  25th  of  April,  1829. 
A  patent  for  a  planing  machine  of  a  similar  character  had  been  pre- 
viously granted  to  William  Woodworth  on  the  27th  December,  1828. 
A  controversy  arising  between  the  parties,  it  was  adjusted  by  an  agree- 
ment, by  which  the  territory  of  the  United  States  was  divided  between 
them.  The  machine  known  as  Woodworth's  combined  all  the  essen- 
tially important  characteristics  of  both  patents. 

Woodworth 's  patent  was  extended  for  seven  years,  under  the  act  of 
1836.  Emmons  failed  to  procure  an  extension,  though  there  would 
seem  to  have  been  no  good  reason  for  refusing  such  extension.  In 
1845,  the  administrator  of  Woodworth  procured  another  extension 
for  seven  years,  by  act  of  Congress.  Emmons,  however,  had  no  benefit 
from  the  extension  of  Woodworth's  patent. 

What  is  known  as  Woodworth' s  machine,  embracing  all  the  valu- 
able principles  of  both  inventions,  has  been  protected  for  nearly 
twenty-eight  years,  and  will  become  public  property  on  the  2'7th  of 
December,  1856. 

The  Committee  of  the  Senate  on  Patents  and  the  Patent  OflSce 
for  the  last  Congress,  being  of  the  opinion  that  as  Emmons  was,  at 
least,  equally  deserving  with  Woodworth,  reported  a  bill  granting 
him  an  extension  to  December  27, 1856,  the  day  when  Woodworth' s 
last  extension  will  expire.  That  bill  did  not  pass,  and  it  is  manifest 
that  such  a  extension  now  would  be  of  no  service  to  the  petitioners. 
They  ask  an  extension  for  seven  years  from  that  period. 

Your  committee  are  of  opinion  that  the  prayer  of  the  petitioners 
ought  not  to  be  granted.  The  machine  will,  at  that  time,  have  en- 
joyed protection  mr  twenty-eight  years.  And  however  it  may  be 
regretted  that  Emmons  may  have  failed  to  receive  a  proper  share  of 
the  benefit,  it  will  be  unjust  longer  to  withhold  his  invention  from  the 
public.  Such  an  extension  as  that  applied  for  would  impose  great 
Dordens  on  the  community,  and  your  committee  see  no  sufficient 
grounds  for  imposing  them  for  the  benefit  of  the  petitioners.  They 
therefore  report  adversely. 


34iH  OoiTGBffiB,  )  SENATE.  (  Bbp.  Com. 

Ist  Session.     \  I  No.  234. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jolt  21, 1856.— Ordered  to  be  printed. 


Mr.  Fbssbnden  made  the  following 
REPORT. 

[To  accomp&ny  Bill  S.  396.] 

TJie  Committee  on  Parents  and  the  Patent  Office^  to  whom  was  referred 
the  petition  of  Nathan  Scholjleld  for  the  renewal  of  a  patent  granted 
to  him  on  the  11th  of  Matfy  1836,  report: 

That,  on  said  17th  of  May,  1836,  said  Nathan  Scholfield  obtained 
a  patent  for  an  important  improvement  in  a  machine  to  regulate  the 
motion  of  water  wheels  ;  and  at  the  expiration  of  his  original  term  of 
fourteen  years,  on  proof  that  he  had  obtained  no  adequate  remunera- 
tion, he  obtained  an  extension,  which  will  expire  on  the  17th  day  of 
May,  1857.  He  prays  for  a  further  extension  of  seven  years  from  and 
after  that  day,  on  the  ground  that  he  has  not  been  sufficiently  remu- 
nerated for  his  invention. 

Your  committee  are  satisfied  that  his  improvement  is  a  valuable  one, 
and  that  he  is  but  just  beginning  to  realize  a  reward  for  his  labor  and 
skill — owing,  probably,  to  the  nature  of  his  improvements,  which 
required  time  to  perfect,  and  render  them  efficient,  and  not  to  any 
fault  on  his  part.  Believing  that  the  public  will  not  be  injured  by 
granting  him  a  further  extension,  your  committee  therefore  recom- 
mend the  passage  of  a  bill  granting  to  Mr.  Scholfield  a  Airther  exten- 
sion for  seven  years  from  and  after  the  17th  day  of  May,  1857,  which 
bill  is  were  with  submitted. 


34th  Congbbbs,  }  SENATE.  (  Bsp.  Cox. 

l8t  Session.     J  {  No.  235. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  21, 1856.— Ordered  to  be  printed. 


Mr.  Foster  made  the  following 
REPORT. 

[To  accompany  Bill  H.  R..296.] 

TJie  Committee  on  Private  Land  Claims j  to  which  was  referred  House 
Bin  No.  226,  ^^  Antzctto  authorize  the  legal  representatives  of  Pascal 
L.  Cerre  to  enter  certain  lands  tn  the  Stale  of  Missouri/'  have  had  the 
same  under  consideration j  and  submit  the  f (Mowing  report: 

The  committee  attach  hereto,  and  make  a  part  of  this  report,  the 
report  from  the  House  Committee  on  Private  Land  Claims,  sahmitted 
by  Mr.  Porter,  on  the  3d  day  of  April,  1856,  which  is  as  follows : 

That  it  appears  from  the  evidence  submitted  to  your  committee 
with  the  petition,  together  with  that  procured  by  your  committee 
from  the  General  Land  Office,  that  the  proper  Spanish  authorities  of 
Louisiana,  in  due  form,  made  a  concession  io  said  Pascal  Leon  Cerre 
of  T,056  arpens  of  land,  on  .the  9th  of  November,  1799,  to  be  located 
in  the  then  Territory  of  Louisiana,  now  State  of  Missouri.  That  the 
recorder  of  land  titles  of  Missouri,  and  the  two  commissioners  associ- 
ated with  him  under  the  provisions  of  the  act  of  Congress  *'for  the 
final  adjustment  of  land  claims  in  Missouri/'  approved  July  9,  1832 
— the  recorder  and  commissioners  constituting  a  board  of  commission- 
ers, as  required  by  said  act — reported  in  favor  of  said  claim,  and  the 
same  was  confirmed  to  the  claimants  by  the  act  of  Congress  of  July 
4,  1836,  entitled  ^'  An  act  for  confirming  claims  to  lands  in  the  State 
of  Missouri,  and  for  other  purposes."  It  further  appears  by  the  evi- 
dence before  your  committee,  tnat  said  claim  of  Pascal  Leon  Cerre  for 
7,056  arpens  was  entered  as  number  two  in  the  first  class  of  the 
decisions  of  said  ^' board  of  commissioners,"  (see  document  No.  69, 
House  of  Representatives,  first  session,  twenty-fourth  Congress,  pages 
29,  30,  and  31,)  to  be  surveyed  in  two  parts  or  halves,  the  first  one 
at  the  ''Big  Spring"  of  the  river  Maramec,  and  the  second  half  at 
the  fSsiU  of  the  forks  of  Gasconade  and  those  of  the  Maramec  called 
''  the  Muddy."  For  the  act  of  confirmation  of  said  claim,  see  United 
States  Statutes  at  Large,  volume  5,  page  126,  chapter  361. 

The  first  part  of  the  claim  has  been  described  as  survey  No.  3,120 
for  3,001.26  acres,  equal  to  3,528  arpens,  situate  in  townships  37  and 
38  north,  of  range  6  west,  of  township  38  north,  of  range  5  west ; 
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and  with  this  survey  are  found  certain  valid  conflicting  entries  for 
which  the  second  section  of  said  confirmatory  act  providol  an  indem- 
nity in  other  lands  subject  to  entry  at  private  sale.  It  appears,  how- 
ever, from  evidence  obtained  from  said  General  Land  Office,  that  the 
remaining  part  of  said  claim  of  7,056  arpens  cannot  be  located,  and 
that  no  relief  can  be  granted  in  the  premises  without  congressional 
interposition.  •  The  committee  consider  that  the  petitioners  are  en- 
titled to  the  relief  they  pray  for,  viz :  the  privilege  of  locating  the 
unsatisfied  portion  of  their  said  confirmed  claim  ;  for  which  purpose 
they  report  a  bill  and  recommend  its  passage. 

The  committee,  whilst  they  agree  with  the  statement  of  facts  and 
the  conclusions  set  forth  in  the  report,  are  of  opinion  that  the  bill 
does  not  sufficiently  protect  the  interests  of  the  government  in  giving 
relief  to  the  legal  representatives.' 

The  confirmatory  act  of  July  4,  1836,  provided  that  if  the  tract  or 
tracts  confirmed  by  said  act  or  any  part  thereof  had  been  previously 
located  by  any  other  person,  under  any  law  of  the  United  States,  or 
had  been  surveyed  and  sold  by  the  United  States,  that  in  such  case  the 
confirmee  was  authorized  to  locate  a  quantity  of  land  equal  to  that  of 
which  he  was  deprived  by  such  prior  location  or  sale.  Thus,  under 
said  act,  relief  could  have  been  obtained  by  the  legal  representatives  of 
Pascal  L.  Cerre  to  the  extent  of  the  conflicting  entries  prior  to  the 
date  of  said  act  in  survey  No.  3,120.  And  again,  such  legal  repre- 
sentatives may  be  in  possession  of  a  part  of  the  lands  covered  by  such 
survey,  under  and  by  virtue  of  the  original  concession,  the  said  con- 
firmatory act,  and  the  survey.  To  protect  the  interests  of  the  govern- 
ment, therefore,  the  committee  submit  the  accompanying  amendment 
to  the  bill,  in  which  they  ask  the  concurrence  of  the  Senate. 


34th  Conors,  )  SENATE.  (  Bep.  Com. 

1st  Session.     \  {  No.  236. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  22,  1856. — Sabmitted.  a^eed  to,  and  ordered  to  be  printed. 


Mr.  Allen  made  the  following 
REPORT: 

On  the  26th  of  June,  ilie  Senate  of  the  United  States  ordered  that  the 

Committee  on  Agriculture  he  directed  to  enquire  into  the  eaypediency  of 

making  a  specific  appropriation  for  the  importation  of  seed  sugar  cane 

for  gratuitous  distribution  to  the  sugar  planters  of  the  United  States — 

The  Committee  on  Agriculture  regard  the  culture  of  the  sugar  cane 
of  great  importance  to  the  country,  and  it  is  entitled  to  the  protection 
and  assistance  of  Congress. 

From  the  first  introduction  of  the  sugar  cane  into  the  West  India 
islands  it  has  been  cultivated  by  planting  a  part  of  the  cane  of  the 

growth  of  the  preceding  year,  and  occasionally  a  change  of  the  plant, 
y  importing  it  from  other  places,  particularly  in  procuring  the  cane 
for  planting  from  those  countries  near  the  equator,  where  the  cane  ia 
proauced  in  the  greatest  perfection. 

One  remarkable  fact  relating  to  the  culture  of  the  sugar  cane  is,  it 
has  never  been  produced  on  the  continent  of  America  from  seed. 

It  is  only  in  China  that  the  cane  is  cultivated  by  sowing. 

Under  the  direction  of  the  Department  of  Agriculture  in  the 
Patent  OflSce,  the  seed  of  the  sugar  cane  has  been  imported  from  that 
distant  country  into  the  United  States  and  distributed  for  planting. 

The  French  government  have  also  distributed  the  seed  of  the  China 
cane  in  the  south  of  France  ;  the  results  of  the  experiments  in  France 
and  in  the  United  States  cannot  be  known  in  less  than  two  or  three 
years,  as  it  will  require  more  than  one  season  to  *form  a  correct 
opinion  of  any  advantages  to  be  derived  from  the  planting  the  seed 
from  China. 

The  sugar  cane,  also  wheat,  potatoes,  and  many  plants  now  culti- 
vated in  the  United  States,  are  not  indigenous  to  the  country,  and  to 
have  a  good  production  it  is  necessary  to  change  the  seeds  of  various 
districts,  and  not  to  plant  from  year  to  year  the  same  seeds  or  plants 
on  the  same  soil. 

The  committee  recommend  an  appropriation  of  ($15,000)  fifteen 
thousand  dollars  be  made  by  Congress  for  the  importation  of  sugar 
cane  for  planting,  under  the  direction  of  the  Department  of  the  Inte- 
rior, having  the  charge  of  the  distribution  of  plants  and  seeds. 

Accompanying  this  report  are  two  letters,  one  from  the  Hon.  Secre- 
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tary  of  the  Navy,  and  one  from  D.  J.  Browne,  esq.,  of  the  Patent 
Office,  addressed  to  the  honorable  John  Slidell,  United  States  Senate, 
which  letters  will  make  a  part  of  this  report. 


Navy  Dbpartment,  June  24,  1856. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  commu- 
nication of  the  12th  instant,  in  which  you  advise  me  of  the  serious 
apprehensions  entertained  by  many  sugar  planters  in  Louisiana  of  the 
deterioration  of  the  cane  now  planted,  and  make  the  suggestion  that 
possibly  our  ships  of  war  might,  without  inconvenience  or  detriment 
to  the  public  service,  render  essential  aid  to  this  important  branch  of 
agricultural  industry. 

Be  assured,  sir,  that  I  partake  of  the  interest  you  manifest  in  con- 
tributing in  every  proper  way  te  the  advancement  of  this  branch  of 
agricultural  pursuit. 

The  naval  squadrons  can,  without  the  slightest  prejudice  to  the 
usually  prescribed  duties,  aid  agriculture  much  in  acquiring  practical 
information  and  bringing  te  their  own  country  plants  and  seeds  easily 
procured  in  their  cruises,  which  now  extend  over  a  large  part  of  the 
^lobe. 

Specimens  of  the  sugar  cane  have  in  one  or  two  instances,  te  my 
knowledge,  been  brought  home  in  our  national  vessels,  but,  unfor- 
tunately, on  examination  it  was  found  that  the  cane  was  not  suffi- 
ciently protected  and  cared  for  during  a  long  voyage  through  varying 
climates  te  preserve  it. 

I  propose  during  the  present  week  to  issue  instructions  te  the  com- 
mandants at  certain  foreign  stations  to  make  exertion  to  procure  speci- 
mens of  the  cane,  with  proper  directions  for  preserving  them  from 
injury  during  the  voyage. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

J.  C.  DOBBIN. 

JHon.  John  Sltoell, 

United  States  Senate. 


United  States  Patent  Office,  June  17,  1856. 
Dear  Sir:  In  answer  to  your  inquiries  relative  to  the  best  mode  of 
introducing  a  fresh  supply  of  the  cuttings  of  sugar  cane  into  the 
southern  portion  of  the  United  States,  I  would  reply  that  I  know  of 
no  more  feasible  and  expeditious  way  than  bringing  them  from  Brazil, 
British  Guiana,  or  the  Spanish  main,  in  some  of  our  vessels  of  war 
which  may  be  returning  from  that  coast,  procured,  packed,  and  im- 
ported directly  under  the  supervision  of  a  suitable  person,  who  should 
be  properly  instructed  on  the  subj^t  before  he  leaves  this  country. 
The  points  the  most  accessible  and  where  the  cane  grows  in  the  greatest 
perfection  are  Bahai,  Demerara,  and  Laguira.'    Due  regard  should  be 
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paid  to  the  period  of  growth  of  the  cuttings,  the  parts  of  the  plants 
rrom  which  they  are  token ,  and  the  season  and  places  at  which  they 
are  to  arrive  in  the  States. 

In  reference  to  the  mode  of  packing,  the  cuttings  may  be  brought  in 
a  growing  condition  in  ^^wardian"  cases,  or  they  may  be  put  up  in 
moistened  moss,  in  tin  cases,  hermetically  soldered  or  sealed.  As  to 
the  mode  of  thus  packing  them  it  could  not  be  well  described  by 
written  instructions,  and  therefore  can  only  be  explained  in  person  by 
one  practically  acquainted  with  the  business.  ^ 

I  think  there  would  be  no  advantage  gained  by  attempting  to  in- 
troduce the  cuttings  from  India,  or  any  of  the  adjacent  countries  or 
isles,  as  I  understand  that  the  canes  of  those  regions  in  general  are 
quite  as  defective  or  diseased  as  on  this  continent^  which  has  been 
attributed  to  continued  propagation  from  cuttings  taken  from  near  the 
roots  of  the  plants,  and  an  annual  succession  of  crops  from  the  same 
land.  I  fear  that  such  has  been  the  cause  to  some  extent  of  the  failure 
of  the  crops  of  our  southern  States.  The  evil  can  only  be  remedied 
by  fresh  supplies  of  healthy  cuttings  and  due  regard  paid  to  rota- 
tion and  a  judicious  application  of  suitable  manures. 

Should  it  be  required  of  Congress  to  import  the  quantity  of  canes 
as  you  propose,  it  will  afford  me  pleasure  at  any  time  to  give  this  sub- 
ject any  personal  attention  in  my  power. 

I  am,  dear  sir,  very  respectfully,  your  obedient  servant, 

D.  JAY  BROWNE. 

Hon.  John  Slidell,  of  Louisiana ^ 

United  States  Senate, 


34th  Congress,  )  SENATE.  J  Rkp.  Com. 

l8t  Session.     S  I  No.  237. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JuLT  22, 1856. — Submitted  and  ordered  to  be  printed. 


Mr.  Bell,  of  Tennessee,  made  the  following 

REPORT: 

The  Commiitee  on  Naval  Affairs^  to  whx/m  was  referred  the  memorial  of 
Washington  A.  Barilett,  lale  a  lietUenant  in  the  navy  of  the  United 
Stales,  beg  leave  to  submit  the  fdllomng  report : 

Mr.  Bartlett  complains  that,  by  the  action  of  the  Executive^  based 
npon  the  recommendation  of  the  Board  of  Naval  Officers,  convened 
under  the  provisions  of  the  law  of  the  28th  February,  1855,  entitled 
**  An  act  to  promote  the  efficiency  of  the  navy,"  he  was  stricken  from 
the  rolls  of  the  navy.  He  alleges  that  the  action  of  the  Board  and 
the  Executive  was  illegal  and  unjust,  and  prays  that  he  be  restored 
to  his  commission  and  original  position  in  the  navy.  Your  committee 
having  already  made  a  full  and  elaborate  report,  embodying  their 
views  of  the  scope  and  policy  of  the  law  of  28th  February,  1855,  and 
the  manner  in  which  it  has  been  carried  out,  will  not  now  repeat  them, 
but  will  confine  themselves  to  a  simple  recapitulation  of  the  facts  de- 
posed to,  or  stated  by,  the  witnesses  who  have  either  appeared  before 
them  personally,  or  whose  statements  have,  at  the  request  of  the  me- 
morialist, been  received  as  valid  testimony. 

In  order  to  present  the  case  free  from  all  unnecessary  embarrass- 
ment, it  is  admitted  that  so  fitr  as  intelligence,  physical  capacity, 
temperate  habits,  a  fair  degree  of  professional  acquirement  and  skiU, 
and  attention  to  duty  are  concerned,  Mr.  Bartlett  was,  at  the  time  of 
his  being  stricken  from  the  rolls  of  the  navy,  an  efficient  officer,  and,  if 
free  from  just  imputations  of  moral  delinquency,  should  have  been 
retained  on  the  active  list. 

Although  in  the  first  instance  the  investigations  of  the  committee 
took  a  somewhat  wider  range,  they  have  decided  to  confine  themselves 
to  three  distinct  charges : 

1st.  The  illicit  landing  and  sale  at  Monterey  of  a  shawl. 

2d.  The  landing  free  from  duty  and  sale  at  San  Francisco  of  a 
quantity  of  merchandise,  on  the  pretence  that  it  was  intended  for  the 
use  of  the  crew  of  the  United  States  schooner  Ewing,  then  under  his 
command. 

3d.  Fraudulent  and  dishonest  conduct  in  the  discharge  of  duties 
voluntarily  assumed  as  caterer  of  the  ward-room  mess  of  the  United 
States  ship  Portsmouth. 
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As  to  the  first  charge,  Purser  James  H.  Watmough  deposed  that 
he  *'  served  on  board  the  Portsmouth  with  Bartlett.  Bartlett  sold  a 
shawl  in  Monterey  to  a  lady  on  shore.  Said  shawl  cost  Bartlett  seven 
dollars.  The  lady  told  him  she  gave  ten  dollars  for  it.  He  saw  the 
shawl  on  the  lady's  shoulders,  and  at  once  identified  it.  Knew  the 
shawl,  because  he  had  wanted  to  purchase  it  of  Bartlett.  Informed 
Lieutenant  Missroon  of  the  afiair.  Bartlett  was  compelled  to  take  the 
shawl  back.  Thinks  that  Dr.  Duval  and  himself  made  the  lady  a 
present  of  another  shawl,  that  she  might  lose  nothing  by  her  transac- 
tion with  Bartlett."  On  cross-examination  witness  stated  that  *'  the 
lady  told  witness  she  gave  ten  dollars  for  the  shawl.  Did  not  say 
that  Bartlett's  shawl  was  smuggled.  The  shawl  was  taken  on  shore 
by  Dr.  Duval  and  witness  and  presented  to  said  lady ;  was  taken  on 
shore  by  permission  of  the  collector.  Bartlett  was  not  present  when 
the  lady  told  him  she  had  bought  it  of  Bartlett.  Bartlett  here  said 
that  he  had  given  the  shawl  to  the  lady,  and  that  aftewards  her  hus- 
band had  presented  him  with  a  horse  worth  about  ten  dollars." 

Commander  J.  S.  Missroon  deposed :  '•  That  in  the  case  of  selling  an 
article  of  dress  to  a  lady  in  Monterey,  Purser  Watmough  informed  me 
of  the  facts  substantially,  as  specified  in  my  letter  of  October  16, 1846, 
adding  that  he  had  received  the  information  from  the  lady  in  question. 
When  questioned  by  me  on  the  subject,  Mr.  Bartlett  did  not  deny 
having  sold  the  article  to  the  lady,  nor  did  he  deny  the  price  which 
it  was  said  he  had  received  for  it.  But  he  endeavored  to  excuse  the 
sale  by  stating  that  he  did  not  want  it,  that  it  required  attention  to 
preserve  it,  and  that  the  lady  desired  to  possess  it.  He  did  not  deny 
having  smuggled  it  to  the  shore,  when  I  remarked  that  he  was  open 
to  the  charge  of  having  smuggled  the  article  under  his  uniform  into  a 
foreign  country;  nor  did  he  reply  to  my  comments  upon  the  exor- 
bitant advance  he  had  received  upon  its  cost,  which  I  happened  to  be 
aware  of.  He  appeared  to  be  much  affected  by  the  detection,  and 
expressed  the  hope  that  no  further  notice  should  be  taken  of  the 
matter." 

Your  conmiittee,  had  this  matter  stood  alone,  would  not  have  con- 
sidered it  as  sufficiently  serious  to  compromit  the  character  of  Mr. 
Bartlett  to  a  degree  that  would  affect  his  efficiency,  nor  would  they, 
even  when  connected  with  other  charges,  have  given  much  weight  to 
it.  had  he  not,  in  taking  the  shawl  back,  recognized  the  impropriety 
of  the  transaction. 

As  to  the  second  charge.  Lieutenant  Simms  deposed :  "  That  he 
served  with  Bartlett  on  Pacific  coast.  Left  New  York  in  United  States 
schooner  Ewing,  as  passed  midshipman.  Bartlett  was  executive  offi- 
cer of  the  Ewing  when  she  left  the  United  States.  Was  on  board  of 
the  Ewing  two  years.  The  Ewing  was  commanded  part  of  the  time 
by  Bartlett  and  part  by  Lieutenant  McArthur.  In  conversation,  the 
charge  was  that  Bartlett  had  passed  goods  through  the  custom-house. 
Heard  Bartlett  say  that  the  clothing  he  had  was  worth  $750,  taken 
on  board  the  John  (ir.  Costar  at  Valparaiso,  and  landed  at  San  Fran- 
cisco. Bartlett  said  Harrison,  custom-house  officer,  had  passed  them 
for  the  use  of  the  vessel.  Witness  was  attached  to  the  vessel.  The 
goods  did  not  go  on  boards  this  was  a  matter  of  public  notoriety  on 
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shore.  It  was  in  the  year  1849.  Witness  received  a  letter  from 
Bartlett  saying  he  had  been  accused  of  using  schooner  Ewing  for 
smuggling  purposes.  Witness  afterwards  met  him  and  said  he  knew 
nothing  personally  about  it.  Bartlett  said  he  had  seen  Harrison  and 
had  told  him  the  goods  were  for  the  use  of  the  vessel,  and  Harrison 
had  charged  nothing  for  passing  them." 

A.  C.  Rhind,  who  was  a  passed  midshipman  and  acting  executive 
oflScer  of  the  Ewing,  introduced  as  a  witness  by  Bartlett,  deposed : 

"On  one  occasion,  I  had  been  on  shore  in  San  Francisco  on  duty. 
On  my  return  on  board,  I  missed  one  of  the  boats  and  crew.  I  in- 
quired of  the  officer  of  the  deck  where  the  boat  was,  and  understood 
that  she  had  been  sent  by  Mr.  Bartlett  on  board  of  another  vessel  to 
assist  in  breaking  out  some  articles.  The  boat  returned  shortly  after, 
and,  as  I  understood,  without  having  accomplished  the  desired  object, 
either  from  the  absence  of  the  captain  or  the  person  who  was  to  at- 
tend to  the  delivery  of  the  goods.  I  objected  to  the  boats  being  sent 
on  such  duty,  because  I  did  not  consider  it  as  appertaining  exclusively 
to  the  service  of  the  vessel.  Whether  I  stated  my  objections  particu- 
larly to  Mr.  Bartlett,  I  do  not  recollect,  but  they  were  expressed  to 
the  officers  generally,  and,  I  think,  to  Mr.  Bartlett  personally.  The 
boat  was  never,  to  my  knowledge,  sent  back,  nor  did  the  crew  ever 
perform  any  such  service,  so  far  as  I  know.  My  position  there  was 
such  that  I  never  would  have  permitted  any  such  infractions  of  the 
requirements  of  the  service,  and  none  such  ever  occurred.  This  had 
almost  entirely  escaped  my  recollection,  but  was  recently  recalled  to 
my  mind  by  a  conversation  had  (I  think,  in  February  last)  with  Lieu- 
tenant C.  Simms,  one  of  the  officers  of  the  vessel.  The  name  of  the 
vessel  to  which  the  boat  was  sent  was  John  G.  Costar,  last  from  Val- 
paraiso, I  think." 

James  W.  Bingham,  a  witness  introduced  by  Mr.  Bartlett,  deposed 
that  "he  was  a  member  of  the  firm  of  Bingham,  Reynolds,  Bartlett 
&  Co.,  of  San  Francisco.     That  said  firm  received  from  ship  John  G. 
Costar  an  invoice  of  clothing,  shipped  from  Valparaiso,  which  was 
sold  for  account  of  Bartlett,  and  proceeds  paid  him.     Remembers  the 
fact  of  receiving  and  making  sale  of  the  goods.     That  said  goods  were 
regularly  entered  and  cleared  at  custom-house  in  San  Francisco,  and 
were  received  from  said  ship  John  G-.  Costar  by  custom-house  permit, 
as  re(juir«l  by  law.     He  was  Bartlett' s  partner ;  for  nearly  three  years 
associated  with  him  in  business  in  San  Francisco.     On  cross-examina- 
tion, he  said  the  goods  were  boots,  shoes,  and  sailors'  clothing.     They  . 
were  imported  from  Valparaiso  on  Mr.  Bartlett's  individual  account. 
We  sold  them  and  passed  the  amount  to  his  credit,  charging  him 
commissions  as  we  would  any  stranger.     We  had  nothing  to  do  with 
the  goods  but  to  receive  them.     This  was  the  only  instance  I  ever 
knew  when  Bartlett  imported  goods  on  his  own  account.    The  value 
of  the  goods  was  between  seven  and  eight  hundred  dollars.     The  du- 
ties on  them  were  not  paid,  according  to  the  best  of  my  recollection. 
They  were  entered  as  oeing  intended  for  the  United  States  seamen, 
and  therefore  free." 

Mr.  Bartlett,  at  page  23  of  his  printed  statement  addressed  to  this 
committee^  states :  "While  at  Valparaiso  I  ]purchased  from  the  United 
States  navid  agency  $728  25  worth  of  British  sample  clotUng,  (sea- 
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men's,  and  especially  salted  far  surveying  service,)  equal  to  only  one 
suit  per  man.  My  object  in  doing  so  was  to  have  the  means  within 
my  own  control  of  supplying  the  crew  with  clothing  suitable  to  their 
work  at  a  low  price.  We  had  learned  that  clothing  had,  with  every 
thing  else,  reached  almost  fabulous  prices  at  San  Francisco.  These 
goods  were  shipped  on  board  of  the  John  G.  Costar,  and  not  on  board 
of  the  Ewing.  When  they  arrived  at  San  Francisco,  they  were  regu- 
larly passed  through  the  custom-house,  as  will  appear  by  the  follow- 
ing aflSdavits."  Then  follow  the  aflSdavits  of  James  W.  Bingham, 
and  of  E.  H.  Harrison,  who  was  then  the  collector  of  San  Francisco : 

The  undersigned,  James  W.  Bingham,  of  the  city  of  New  York, 
being  duljr  sworn,  deposeth  and  saith,  that  he  was  a  member  of  the 
firm  of  Bmgham,  Reynolds,  Bartlett  &  Co.,  of  San  Francisco,  and 
resident  there  from  August,  1849,  until  October,  1851.  That  said 
firm  received  from  ship  John  G.  Costar  an  invoice  of  clothing,  shipped 
from  Valparaiso,  which  was  sold  for  account  of  W.  A.  Bartlett,  and 
proceeds  paid  him.  Deponent  has  not  now  before  him  the  books  of 
said  firm,  which  are  in  San  Francisco,  but  can  be  produced  or  referred 
to  within  sixty  days,  if  required  for  verification  of  deponent's  state- 
sales  of  goods  before  mentioned.  The  said  goods  were  regularly 
ment.  That  deponent  remembers  the  fact  of  receiving  and  making 
entered  and  cleared  at  custom-house  in  San  Francisco,  as  deponent 
firmly  believes,  and  were  received  from  said  ship  John  G.  Costar  by 
custom-house  permit,  as  required  by  law. 

JAS.  W.  BINGHAM. 

State  of  New  York,  ) 

City  and  County  of  Neto  York,  ) 

On  this  17th  day  of  April,  one  thousand  eight  hundred  and  fifty-six, 
before  me  a  notary  public,  duly  commissioned  and  sworn,  personally 
appeared  James  W.  Bingham,  and  to  me  known  to  be  the  subscriber 
to  the  foregoing  statment,  and  made  oath  that  the  same  is  true  and 
correct,  to  the  best  of  his  information  and  belief. 

r        -1      Witness  my  hand  and  official  seal,  the  day  and  rear  above 

L^-  ^-J         written. 

JOHN  DRAKE. 


Philadelphia,  April  7,  1856. 

The  undersigned,  formerly  the  United  States  collector  in  and  for  the 
port  and  district  of  San  Francisco,  Territory  of  California,  and  so 
acting  in  the  year  A.  D.  1849,  and  to  the  month  of  October  1849, 
when  relieved  by  Col.  J.  Collier,  esq.,  his  legal  successor,  hereby 
states,  for  the  benefit  of  W.  A.  Bartlett,  esq.,  late  of  the  navy,  and 
for  any  use  the  said  Bartlett  may  desire  to  make  of  this  paper,  that 
it  was  the  practice  of  the  custom-house  at  San  Francisco,  at  the  period 
referred  to,  viz :  1849,  to  demand  of  the  master  of  every  merchant  ves- 
sel entering  theport  of  San  Francisco  afuU  and  complete  sworn  manifest 
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of  the  entire  cargo,  whether  taken  on  board  at  the  commencement  of 
the  voyage,  or  at  any  port  on  the  route,  and  that  immediately  the 
vessel  entered  the  port,  (and  even  before  said  manifest  waa  dne  at  the 
custom-house,)  and  before  her  hatches  could  be  opened  and  any 
article  could  be  landed,  a  sworn  ''visitor"  and  "'inspector"  was 
placed  on  board,  and  the  hatches  were  locked  or  secured  by  cus- 
tom-house seals,  and  that  when  the  hatches  were  opened  they  were 
80  opened  under  the  charge  of  said  sworn  inspector,  and  that  no  arti- 
cle or  package  of  the  cargo  could  be  landed  from  the  ship  until  a  regu- 
ular  "  permit"  was  handed  to  the  inspector,  signed  by  the  collector  or 
one  of  his  deputies,  or  the  permit  clerk,  under  the  usual  forms  and 
guards  of  the  office. 

And  the  undersigned  further  says,  that  such  permit,  which  was  the 
only  legal  proof  to  the  inspector  that  he  had  authority  to  land  pack- 
ages, would,  on  his  receipt  of  it  and  consequent  delivery  of  the  pack- 
ages enumerated  upon  it  revert  to  the  custom-house,  as  the  inspector's 
voucher  of  delivery ;  and  would  there  remain  with  and  share  the  fate 
of  the  archives  of  the  custom-house. 

And  the  undersigned  further  says,  that  while  he  cannot  recall,  from 
personal  recollection,  the  circumstances  of  the  importation  of  clothing, 
which  Mr.  Bartlett  admits  he  imported  into  San  Francisco,  from  Valpa- 
raiso, in  1849,  in  the  ship  John  G.  Costar,  the  imdersigned  does  not 
doubt  that  on  the  receipt  of  an  application,  whether  verbal  or  in  writ- 
ing, to  permit  the  articles  referred  to  to  be  landed,  whether  they  were 
to  be  entered  for  duty  or  free^  or  whether  the  question  of  duties  remained 
to  be  decided,  that  either  the  undersigned  or  his  deputy  did  give, 
either  to  Mr.  Bartlett  or  some  authorized  agent  of  his,  a  full  permit 
to  enter  the  clothing,  or  else  such  agent  could  not  have  gotten  pos- 
session of  them,  either  from  the  master  of  the  ship  or  the  inspector  of 
customs.  And  the  undersigned  has  no  reason  to  suppose  that  Mr. 
Bartlett,  the  master  of  the  John  G.  Costar,  or  the  inspector  of  customs, 
or  either  of  them,  combined  to  evade  the  laws  of  the  customs,  in  a 
matter  of  such  trifling  importance  or  in  any  other  case  ;  and  which, 
in  this  case,  must  have  involved  the  ship  and  cargo,  in  which,  it  is 
not  supposed,  that  Mr.  Barlett  had  any  interest. 

The  undersigned  does  not  see  in  this  transaction  alluded  to  any- 
thing to  implicate  Mr.  Bartlett,  or  to  attach  to  him  a  charge  of  smug- 
gling. It  is  evident  that  he  applied  to  the  proper  authority  to  have  the 
articles  landed  and  placed  under  his  control.  And  the  question  of 
duties  or  no  duties  was,  under  the  circumstances  of  the  customs  in  Cali- 
fornia, a  question  the  undersigned  could  fully  decide  for  himself 
and  the  public  service  ;  and  that  the  undersigned  did  decide  the  matter 
in  such  manner  as  the  circumstances  called  for  there  can  be  no  doubt. 

And  the  undersigned  further  says,  that  at  no  period  during  the  time 
of  his  administration  of  the  customs  at  San  Francisco  was  any  charge 
ever  laid,  or  attempted  to  be  laid,  before  him,  of  any  attempt,  inten- 
tion, or  act  of  smuggling,  on  the  part  of  Lieut.  Bartlett,  tnen  com- 
manding the  United  States  Schooner  "E wing,"  or  subsequently  to 
his  being  relieved  of  that  command. 

And  the  undersigned  declares  that  Lieut.  Bartlett  enjoyed  a  high 
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reputation  in  San  Francisco  for  honor,  probity,  and  attention  to  his 
duties,  in  all  his  official  and  private  relations,  and  that  amon^  his  ac- 
quaintances, and  they  were  extensive  in  that  population,  this  officer 
stood  high  in  their  esteem  and  respect.  And  the  undersigned  knows 
of  nothing  which  should  discredit  Lieut.  Bartlett  as  a  public  officer 
and  gentleman. 

E.  H.  HARRISON. 

State  of  Pennsylvania,  ) 
]  City  of  PhUaddphia,    )  *** 

Be  it  known  that,  on  the  day  of  the  date  hereof,  before  me,  Edward 
Wilcox,  notary  public  for  the  commonwealth  of  Pennsylvania,  by 
lawful  authority  duly  commissioned  and  sworn,  residing  in  Philadel- 
phia, personally  appeared  the  before  named  E.  H.  Harrison,  and  ac- 
knowledged the  foregoing  instrument  of  writing  to  be  his  act  and  deed. 
[l.  s.]     In  testimony  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed my  notarial  seal,  the  7th  day  of  April,  A.  D.  1856. 
EDMUND  WILCOX,  Notai^y  PMic, 


Under  the  third  charge,  that  of  dishonesty  in  the  administration 
of  a  fund  confided  to  Lieutenant  Bartlett  by  his  messmates  on  board 
the  Portsmouth,  the  following  correspondence  and  testimony  was 
produced  to  the  committee : 

United  States  Ship  Portsmouth,  October  8,  1846. 

When  you  ceased  to  be  caterer  of  this  mess  at  Monterey,  and 
rendered  an  account  of  your  ofiBce,  we  became  convinced  that  you  had 
not  only  betrayed  the  trust  reposed  in  you  by  your  messmates,  by  the 
most  culpable  negligence,  but  likewise  in  a  manner  far  more  serious, 
to  which  we  only  now  allude.  For  this  and  for  a  number  of  other 
acts  of  yours,  while  on  board  this  ship,  we  have  long  ceased  to  have 
for  you  the  feelings  of  an  equal,  and  have  wished  no  longer  to  know 
you,  and  now  that  you  have  left  the  ship  and  ceased  to  be  a  member 
of  our  mess,  we  take  this  manner  of  intimating  to  you  that  we  wish 
hereafter  to  meet  you  as  a  stranger. 

J.  S.  MISSROON, 
JAMES  H.  WATMOUGH, 
BENJAMIN  F.  B.  HUNTER, 
A.  A.  HENDERSON,  Assistant  Surgeon, 
M.  DUVALL, 

N.  B.  HARRISON,.^c#iwgr  Master. 
W.  A.  Bartlett,  Lieutenant. 


Office  in  Yerba  Buena,  October  15,  1846. 

Sir  :  I  am  under  the  necessity  of  addressing  you  concerning  a  note 
which  I  have  received,  signed  by  Lieutenant  Missroon  and  five  other 
offioers  of  the  ward-room  mess  of  the  ship,  charging  me  with  "cul- 
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pable  negligence  in  managing  the  affairs  of  the  mess,"  "and,  also, 
l)etraying  the  trust  reposed  in  me  in  a  far  more  serious  manner," 
"  and  that  for  this  and  a  number  of  other  acts  while  on  board  the 
ship  they  desire  hereafter  to  consider  me  a  stranger." 

Charges  like  the  above,  sir,  cannot  be  by  me  leceived  without  meet- 
ing them,  let  the  consequence  be  what  it  may.  I  meet  them  with  the 
most  positive  denial  of  any  foundation  in  fact,  and  demand  that  they 
be  proved  or  withdrawn.  - 

I  place  myself  on  the  ground  of  my  entire  innocence  of  any  such 
intent  or  act,  as  implied  in  the  charge,  and  upon  that  ground  I  will 
stand  or  fall.  What  the  "  other  acts"  referred  to  are  1  know  not ; 
but  I  feel  confident  in  asserting  that  any  "act"  of  mine,  either  pub- 
lic or  private,  can  be  explained  to  any  unprejudiced  mind  in  such  a 
manner  as  to  acquit  me  from  any  serious  offence  against  the  laws  of 
the  navy,  or  propriety  of  conduct  required  of  me  as  an  officer  and 
gentleman. 

I  submit  to  you,  sir,  the  case,  and  desire  that  you  call  upon  them 
to  show  why  they  have  taken  this  course,  when  there  are  methods  of 
proceeding  so  different,  and  which  would  give  me  a  fair  chance  of 
confronting  them,  which  cannot  be  expected  without  others  to  decide 
between  us. 

I  shall  await  patiently  the  time  when  I  can  meet  these  charges  on 
fair  terms,  either  before  yourself  or  any  court  of  inquiry  or  court 
martial,  which  may  be  required  to  bring  out  the  truth,  and  this  mat- 
ter to  a  final  issue  ;  that  issue  I  have  no  desire  to  avoid,  and  the  only 
reason  that  I  did  not  lay  it  before  you  the  moment  I  received  the  note 
was  because  the  exigencies  of  the  service,  as  you  are  well  aware,  re- 
quired that  there  should  be  no  interruption  to  the  preparations  for 
the  hurried  departure  of  the  forces.  Relying  on  the  ground  of  my 
entire  innocence,  and  the  power  of  truth,  I  await  the  result  with  all 
possible  calmness,  and  the  continued  desire  to  merit  your  approba- 
tion in  the  discharge  of  all  my  duties. 

Verv  respectfully,  sir,  I  have  the  honor  to  be  your  obedient  servant, 

WASHINGTON  A.  BARTLETT, 

Lieutenant  United  States  Navy, 

Commander  J.  B.  Montgomery,  U,  8,  N., 

Commmanding  Northern  District  of  California, 


Uniied  States  Ship  Portsmouth, 

Yerha  Buena,  October  16,  1846. 

Sir  :  Mr.  Bartlett  in  his  letter  to  you  of  yesterday,  apprising  you 
of  the  determination  which  the  ward-room  mess  has  arrived  at  m  his 
oase,  has  been  pleased  to  place  me  in  a  conspicuous  position,  by  the 
«ole  mention  of  my  name  ;  this,  and  his  tone  of  defiance,  make  me 
feel  myself  called  upon  to  meet  a  certain  part  of  that  letter  in  a  man- 
ner more  direct  than  otherwise  I  should  have  been  disposed  to  do. 

Mr.  Bartlett  says,  *'I  feel  confident  in  asserting  that  'any  act' 
of  mine,  either  public  or  private,  can  be  explained  to  any  unpreju- 
•diced  mind  in  such  a  manner  as  to  acquit  me  from  any  serious  offence 
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against  the  laws  of  the  navy,  or  propriety  of  conduct  required  of  me 
as  an  officer  and  gentleman,"  and  ''1  shall  await  patiently  the  time 
when  I  can  meet  these  charges  on  fair  terms,  either  before  yourself  or 
any  court  of  inquiry  or  court  martial,  which  may  be  required  to  bring 
out  the  truth,"  &c. 

In  the  first  place,  sir,  I  desire  it  to  be  understood  that,  as  the  exe- 
cutive officer  of  this  ship,  I  have  more  than  once  seriously  thought  of 
preferring  charges  against  Lieutenant  Bartlett ;  but  have,  in  each  in- 
stance, been  deterred  sofeZy  by  the  entire  prostration  of  the  man  when 
spoken  to  by  me  officially  of  his  acts,  which  were  at  variance  with  the 
usages  of  the  service,  and  with  the  deportment  of  an  officer  and  gen- 
tleman. This  feeling  of  compassion  is  now,  however,  removed  by  the 
assurances  which  he  gives  you  of  the  uniform  propriety  of  his  con- 
duct, challenging  investigation. 

I  beg  leave  therefore  to  inform  you,  sir,  of  my  immediate  readiness 
to  submit  charges  against  Lieutenant  Bartlett,  for  unofficer-like  con- 
duct, in  bringing  to  sea  a  stock  of  clothing,  cloths,  cigars,  &c.,  which 
were  vended  to  his  brother  officers  and  others  ;  making  his  state-room 
a  kind  of  huckster's  shop,  and  degrading  thereby  the  respectability 
of  the  ward-room.  In  speculating  upon  a  private  library  and  meanly 
soliciting  subscriptions  of  money  from  individuals,  some  of  whom,  it 
was  well  known,  would  not  continue  in  the  ship  longer  than  her  out- 
ward passage,  and  among  whom  was  a  public  functionary.  In  dis- 
posing of,  at  private  and  secret  sale  to  a  lady  afc  Monterey,  an  article 
of  dress,  at  an  exorbitant  advance  upon  ibscost;  and  when  detected 
and  exposed  in  it,  withdrawing  the  article,  thus  showing  his  conscious- 
ness of  the  impropriety;  all  of  which,  whenever  required,  shall  appear 
in  specific  form.  My  information  on  the  foregoing  points  was  mainly 
derived  from  the  ward-room  officers,  enough  of  whom  are  now  in  the 
squadron  to  substantiate  the  charges. 

If  it  be  deemed  proper  to  go  further  back  than  this  cruise,  or  should 
Mr.  Bartlett  desire  to  do  so,  in  order  to  establish  the  point  of  ''that 
propriety  of  conduct  required  of  me  as  an  officer  and  gentleman," 
there  will  be  no  difficulty  in  adducing  instances  upon  the  testimony 
of  respectable  officers,  (I  name  Passed  Midshipmen  Morris  and  Duer,) 
which  occurred  in  the  surveying  service,  and  which  places  Mr.  Bartlett 
in  a  worse  light  than  anything  charged  against  him  in  this  letter, 
a  statement  of  which  you  are  at  liberty  to  call  on  me  for. 

Lieutenant  W.  Shenck,  who  is  expected  here  in  February,  is  an  im- 
portant witness,  now  that  Lieutenant  Forest  has  returned  to  the 
United  States.  With  a  desire  to  act  openly  in  the  matter,  I  would 
respectfully  request  that  Mr.  Bartlett  may  be  made  aware  of  all  I 
communicate  to  you  on  this  subject,  and  I  beg  leave  to  suggest  that, 
if  you  determine  to  recommend  a  court,  or  if  Mr.  Bartlett  stul  desires- 
to  have  one,  it  be  assembled  before  the  witnesses  now  in  the  squadron 
return  to  the  United  States,  among  whom  are  Dr.  Chase,  Mr.  Carter,, 
and  Mr.  Shenck. 

Very  respectfully,  your  obedient  servant, 

J.  S.  MISSROON, 
First  Lieut,  U.  S,  Ship  Portsmouth. 
To  Commander  J.  B.  Montgomery,  U.  S,  Ship  Portsmouth. 
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United  States  Ship  Portsmouth, 

Yerba  Buena,  October  16,  1846. 

Sir:  We  have  perused  the  letter  of  Lieutenant  Bartlett  handed  hy 
you  to  the  executive  oflScer  last  evening,  which  complains  of  the 
grounds  upon  which  we  have  thought  it  necessary  and  proper  to  de- 
sire him  to  discontinue  his  acquaintance  with  us  in  future. 

In  addressing  you  this  letter  we  beg  leave  to  assure  you,  sir,  that 
we  do  not  feel  ourselves  bound  to  answer  any  demand  coming  from 
Lieutenant  Bartlett ;  we  write  only  for  your  information. 

The  palpable  maladministration  of  our  mess  affairs  induced  the 
mess  to  deprive  him  of  the  office  of  caterer.  Suspicions  of  his  dis- 
honwty  in  the  disposal  of  funds  entrusted  to  him  were  strengthened 
by  his  delay  and  evident  reluctance  in  yielding  up  the  mess  accounta 
to  his  successor;  but  these  mere  suspicions  became  confirmed  when,  in 
course  of  examination,  it  appeared  that  he  had  charged  more  than 
was  proved  to  have  been  the  actual  daily  expenses,  in  several  instances, 
ind  which,  when  so  proved,  he  in  subsequent  accounts  altered  the 
items  to  suit  the  evidence  adduced  against  his  previous  statement. 
The  balancing  of  his  accounts  was  made  by  a  convenient  and  repeated 
insertion  of  ^^  sundries"  of  which  he  could  give  no  satisiactory 
information. 

At  this  period  it  was  contemplated  to  signify  to  Mr.  Bartlett,  that 
he  <x)nld  no  longer  be  associated  with  as  a  messmate,  but  his  pitiably 
depressed  deportment,  and  meek  submission  to  the  cool  reserve  with 
which  he  was  generally  treated,  moved  our  compassion,  while  it  con- 
vinced us  of  his  conscious  guilt.  When,  however,  he  considered  him- 
8elf  as  withdrawn  from  the  mess  by  his  engagements  on  shore,  we 
were  unwilling  to  be  longer  recognized  by  him  as  acquaintances,  and 
therefore  it  was  that  we  addressed  him  our  note. 

"  Other  acts"  to  which  we  had  reference,  and  of  which  Mr.  Bartlett 
most  strangely  professes  himself  to  be  ignorant,  scarcely  require  re- 
capitulation here ;  those  committed  previous  to,  as  well  as  during  the 
present  cruise,  have  certainly  given  him  a  most  unenviable  reputation 
and  notoriety  in  the  navy,  so  much  so,  indeed,  that  no  less  than  two 
officers  of  standing,  now  in  this  squadron,  have  objected  to  orders  to 
this  ship,  because  they  would  necessarily  by  them  be  associated  with 
Mr.  Bartlett,  alleging  his  character  as  the  ground  of  objection.  But, 
sir,  in  order  to  avoid  a  charge  of  vague  generalities  in  a  matter  so 
serious^  we  will  cite  an  instance  of  disreputable  conduct  of  com- 
paratively recent  occurrence^  which  has  had  great  weight  with  us  in 
the  course  we  have  taken. 

At  Monterey,  in  May  last,  he  disgraced  himself  as  an  officer,  and 
reflected  discredit  upon  his  ship,  by  smuggling  and  disposing  of  an 
article  of  dress  to  a  lady,  at  an  exorbitant  advance  upon  its  cost, 
evincing  at  the  same  time  his  own  sense  of  the  impropriety  of  the 
tranmction  by  asking  a  promise  of  secrecy,  and  by  subsequent 
shameful  equivocation  when  questioned  on  the  subject. 

We  are  surprised  at  his  assumed  defiance  and  reckless  denial  of 
&cts  which  are  so  susceptible  of  the  fullest  proof,  and  in  order  that 
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Mr.  Bartlett  may  comprehend  his  position,  we  respectfaUy  request 

that  he  may  see  this  letter. 
We  have  the  honor  to  be  your  obedient  servants, 

J.  S.  MISSROON,  Ueutenant, 

BEN.  T.  B.  HUNTER,  Acting  Lieutenant, 

JAMES  H.  WATMOUGH, 

A.  A.  HENDERSON,  Ass't  Surgeon, 

N.  B.  HARRISON,  Actitig  Master. 


Alcalde's  Office,  Yerba  Buena, 
November  14,  1846. 

Sir:  Enclosed  you  will  receive  the  letters  to  which  you  referred  in 
your  letter  to  me  of  this  date.  I  trust  that,  through  a  kind  Providence, 
the  time  will  come  when  the  poison  shall  be  extracted  from  them, 
and  my  mind  relieved  from  the  load  with  which  they  have  oppressed 
me.  As,  sir,  you  did  not  ask  me  to  make  any  explanations  upon  them, 
I  shall  not  offer  any,  except  to  say  that  my  anxious  efforts  to  serve 
my  messmates  faithfully,  and  in  all  things  to  the  best  of  my  ability, 
have  been  most  sorely  requited  ;  while  acts  of  kindness  and  repeated 
solicitation  to  part  with  some  articles  I  could  spare  (although  always 
unwilling)  have  been  represented  in  a  light  far  different  from  that  in 
which  they  were  received,  when  it  was  considered  that  a  favor  had 
been  conferred ;  and  others  are  stated  or  rumored  that  have  no 
foundation  in  fact.  Upon  such  charges  it  seems  useless  to  attempt  by 
explanation  to  disabuse  the  minds  of  those  who  state  that  they  have 
so  deliberately  concluded  ;  therefore  I  cannot  hope  that  aught  I  could 
say  would  make  any  favorable  impression  upon  them  ;  hence  I  only 
say  or  write  thus  much,  and  to  you,  sir,  only. 

Trusting  that  to  my  esteemed  commander,  who  has  so  long  known 
me,  I  shall  be  yet  able  to  make  good  my  defence  and  prove  ever 
worthy  of  his  confidence, 

I  have  the  honor  to  be,  with  high  respect,  your  obedient  servant, 

WASH'N  A.  BARTLETT. 

Commander  J.  B.  Montgomery, 
United  States  Ship  Portsmouth. 


Commander  J.  S.  Missroon  deposed  that  "  Mr.  Bartlett  was  placed 
in  Coventry  for  transactions  believed  to  be  dishonest,  and  which  he 
failed  to  explain  satisfactorily  when  aware  of  those  doubts  by  his 
messmates  of  his  honesty." 

Purser  James  H.  Watmough  deposed  that  "it  was  the  opinion  of 
the  mess  that  they  had  been  defrauded  by  Bartlett.  Bartlett  stated 
he  had  given  the  steward  such  an  amount ;  the  steward  denied  it." 

Dr.  A.  A.  Henderson  deposed  that  "  he  had  a  decided  conviction 
At  the  time  the  letter  of  October  8, 1846,  to  which  his  name  is  signed, 
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was  written,  that  Bartlett  was  dishonest.  When  Bartlett  submitted 
his  accounts  as  caterer  of  the  mess  of  the  Portsmouth,  there  was  a 
want  of  a  proper  series  of  vouchers. 

**  From  the  action  of  the  mess  it  must  have  been  evident  to  Bartlett 
that  his  messmates  entertained  doubts  of  his  honesty  in  disbursing 
the  mess  funds.  Instead  of  meeting  this  in  a  manly  and  straight- 
forward spirit,  he  seemed  to  be  depressed,  and  to  endeavor  to  shrink 
from  an  investigation.  In  the  vouchers  submitted  by  him,  certain 
daily  expenditures  were  charged  for  marketing,  which  the  ward-room 
steward  asserted  were  incorrect  and  too  large.  This,  upon  being 
pointed  out  to  Bartlett,  was  altered  by  him  to  suit  the  assertions  of 
the  steward,  by  changing  and  deducting  amounts  in  certain  items, 
and  adding  to  others,  although  the  aggregate  amount  remained  un- 
changed." 

''Witness  associated  freely  with  officers  of  the  navy  on  Pacific 
coast,  and  had  opportunities  of  learning  Bartlelt's  standing  among 
his  peers.  It  was  bad.  He  was  often  spoken  of  contemptuously,  and 
was  regarded  as  deficient  in  the  spirit  of  a  gentleman.  It  was  the 
conviction  of  witness  that  Bartlett  declined  urging  his  own  trial,  fear^ 
ing  to  meet  the  result." 

Dr.  Marius  Duval  deposed  that,  ^'  about  the  time  witness  joined  the 
vessel,  Bartlett  told  him  that  his  mess  account  would  be  for  initiation 
$43^  and  regular  account  $30,  all  of  which  witness  paid  him.  On 
the  arrival  of  the  vessel  at  Monterey,  the  purser  informed  witness 
that  Bartlett  had  drawn  $30  on  witness'  account,  for  mess,  &c.  In 
less  than  two  months  the  mess  were  surprised  to  find  that  there  were 
no  mess  stores.     Bartlett  was  broken,  and  another  caterer  chosen. 

'*  The  mess  asked  Bartlett  for  a  statement  of  his  account,  but  he  could 
not  render  a  satisfactory  one.  However,  he  did  make  a  statement, 
which  contained  inconsistencies  that  were  pointed  out  to  him.  He 
thereupon  altered  it  in  various  particulars,  but  only  made  it  more 
confused.  Witness  thought  this  a  perfectly  dishonest  transaction  on 
the  part  of  Bartlett.  Bartlett  attempted  to  make  explanations,  but 
they  were  unsatisfactory.  The  mess  charged  him  with  dishonesty. 
He  looked  like  a  culprit,  and  could  hardly  hold  up  his  head.  Indeed, 
his  condition  was  so  abject,  that  it  excited  a  good  deal  of  commissera- 
tion  in  some  of  the  mess.  Perhaps  the  mess  would  have  arrived  at  a 
different  conclusion,  had  not  Bartlett  been  a  ready  penman  and  good 
at  figures,  and  particularly  careful  in  matters  where  his  own  money 
was  directly  concerned.  After  these  transactions  Bartlett  went  on 
shore  and  attempted  to  create  the  impression  that  he  was  popular  with 
the  mess. 

''  Witness  associated  freely  with  officers  of  the  navy  while  he  was  on 
Pacific  coast.  Before  witness  knew  Bartlett  he  had  heard  of  him, 
and  he  was  always  spoken  of  contemptuously.  As  a  general  thing 
he  was  looked  upon  in  the  squadron  as  a  very  dishonest  and  dishonor- 
able person." 

*'  The  mess  of  the  Portsmouth  consisted  of  nine  members.  At  the 
time  the  letter  October  8,  1846,  was  written,  some  of  the  mess  were 
engaged  on  shore  duty.  All  of  the  mess  on  board  at  the  time  signed 
said  letter." 
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By  the  testimony  of  Commander  Missroon,  it  appears  that  Bartlett 
was  separated  from  the  active  list  by  a  vote  of  fourteen  to  one.  He 
was  dropped  by  thirteen  votes,  one  given  for  leave  of  absence  and  one 
for  furlough. 

The  minutes  of  the  evidence  taken  before  the  committee,  and  all 
other  papers  connected  with  the  examination  of  the  case,  are  herewith 
submitted,  in  order  that  if  the  Senate  should  deem  it  expedient  they 
may  be  printed  with  the  report. 


Senate  Naval  CoMMirrEE  Room, 

March  8,  1856. 

Present:  Mr.  Mallory,  Chairman,  Mr.  Fish,  Mr.  Slidell,  Mr.  Bell. 

The  committee  took  under  consideration  the  case  of  Wash.  A. 
Bartlett,* late  a  lieutenant  in  the  United  States  navy,  and  whose  peti- 
tion to  be  restored  to  his  former  position  in  the  navy  is  now  pending 
before  this  committee. 

Mr.  Bartlett  being  present. 

Lieutenant  Charles  C.  Simms,  United  States  navy,  appeared  and 
was  sworn  by  the  Chairman. 

Mr.  Bartlett  ing[uired  of  the  Chairman  if  he  could  be  allowed  to 
have  counsel  and  introduce  witnesses. 

The  Chairman  replied  that  it  was  unusual  to  have  counsel  before 
committees. 

Mr.  Bell  said  that  Mr.  Bartlett  was  not  on  trial.  The  committee 
took  this  action  merely  to  satisfy  themselves.  Could  not  examine 
witnesses  and  hear  counsel.  Could  not  go  into  a  technical  and  critical 
examination  as  could  a  court  martial. 

Mr.  Slidell  said  it  was  a  physical  impossibility.  Impossible  to 
allow  counsel.  It  would  take  too  long.  Committee  would  only  go 
into  an  examination  of  Mr.  Bartlett's  expenditures  in  France  and  his 
conduct  during  his  cruise  in  the  Pacific.  Also,  would  examine  into  a 
letter  published  some  weeks  since  in  New  York  Herald,  purporting  to 
be  the  result  of  a  conversation  between  Commodore  Perry  and  Mr.  Bart- 
lett, and  attributed  to  Mr.  Bartlett. 

Mr.  Chairman  said  the  committee  would  furnish  the  identical  facts 
on  which  the  Board  act^d  in  this  case,  and  will  report  on  facts  which 
may  or  may  not  have  been  before  said  Naval  Board. 

Lieutenant  Simms,  being  examined,  deposed  as  follows : 

He  is  a  lieutenant  in  the  United  States  navy.  Served  with  Bart- 
lett on  the  Pacific  coast.  Left  New  York  in  United  States  schooner 
Ewing  as  passed  midshipman.  Did  not  sail  as  acting  master.  Bart- 
lett was  executive  officer  of  the  Ewing  when  she  left  United  States. 
Mr.  Bhind  afterwards  became  the  executive  officer.  Was  on  board  the 
Ewing  two  years.  The  Ewin*;  was  commanded,  part  of  the  time,  by 
Bartlett,  and  part  by  Lieutenant  McArthur.  Knows  that  Bartlett  had 
some  pictures  and  two  watches  when  he  sailed.  Don't  know  how  they 
were  aJspoBed  of.  Is  satisfied  they  were  not  landed  in  the  vessel's  boats. 
In 
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In  conversation  the  charge  was  that  Bartlett  had  passed  goods  through 
the  custom-house.  He  heard  Bartlett  say  the  clothing  he  had  was 
worth  $750 ;  taken  on  board  the  John  G.  Coster  at  Valparaiso  and 
landed  at  San  Francisco.  Bartlett  said  Harrison  (custom-house  officer) 
passed  them  for  the  use  of  the  vessel.  Witness  was  attached  to  the 
vessel.  The  goods  did  not  go  on  board.  This  was  a  matter  of  public 
notoriety  on  shore.     It  was  in  the  year  1849. 

Witness  received  a  letter  from  Bartlett  saying  he  (B.)  had  been 
accused  of  using  schooner  Ewing  for  smuggling  purposes.  Witness 
afterwards  met  him  and  said  he  knew  nothing  personally  about  it. 
Bartlett  said  he  had  seen  Harrison,  and  had  told  him  the  goods  were 
for  the  use  of  the  vessel,  and  Harrison  had  charged  nothing  lor  passing 
them. 

Bingham,  Reynolds,  Bartlett  &  Co.,  were  a  public  firm  in  San 
Francisco.  I  think  said  firm  had  cards  out,  signs,  &c.  Bartlett  was 
in  the  navy  at  this  time,  apparently  attached  to  schooner  Ewing,  but 
held  no  position  on  board.  Was  executive  officer,  but  did  not  perform 
the  duties  nominally  attached.  Bartlett  appeared  to  give  his  personal 
attention  to  the  store,  and  was  active  therein.  Never  saw  him  sell 
goods,  but  can  bring  evidence  that  he  did.  Was  in  the  store,  saw 
bales  of  goods,  &c.  Appeared  to  be  doing  a  good  business.  It  was  a 
whosesale  and  retail  store,  to  the  best  of  his  belief.  Store  was  well 
stocked.  It  was  witness'  impression  that  the  United  States  seamen 
and  boats  had  been  used  for  the  purpose  of  carrying  Bartlett's  goods 
on  shore.  Has  since  understood  from  Lieutenant  Rhind  that  he  pro- 
tested against  it,  and  it  was  not  done.  Bartlett,  while  attached  to 
the  Ewing,  during  her  absence  to  the  Sandwich  Islands  for  several 
months,  performed  no  duty.  Witness,  on  12th  March,  1850,  reported 
Bartlett  for  not  attending  to  duty  and  for  keeping  on  shore.  Said 
report  was,  however,  withdrawn,  and  Bartlett  ordered  on  watch. 

(Here  witness  introduced  his  said  report,  which  is  hereto  annexed, 
marked  A,  which  was  read  and  made  a  part  of  witness'  deposition.) 

Bartlett  objected  to  the  reading  of  this  letter,  saying  it  was  the  first 
time  he  had  ever  heard  of  it.  Said  he  never  was  the  proper  executive 
officer  of  the  Ewing.  Was  commander,  was  relieved.  Was  to  be 
attached  to  the  Edith,  which  was  lost. 

Witness  stated  that  statements  contained  in  said  letter  were  correct. 

Mr.  Chairman.  What  was  Bartlett's  general  standing  and  reputation 
among  his  peers? 

Answer,  So  far  as  witness  knows,  he  never  had  an  enviable  reputa- 
tion. Not  such  a  one  as  he  should  like  to  have  had  himself.  Witness 
was  out  on  Pacific  coast  nearly  four  years.  Nearly  two  years  on  board 
Ewing.  Associated  freely  with  naval  officers  while  in  the  Pacific. 
Knows  of  no  other  transactions  of  trade  by  Bartlett  than  those  alluded 
to.  This  evidence  given  by  him  is  of  his  own  knowledge.  Knows 
nothing  to  exonerate  Bartlett  from  these  charges.  Was  on  board  the 
Massachusetts  after  he  left  the  Ewing,  and  came  home  in  the  Lexing- 
ton store-ship. 

Mr.  Slidell  here  remarked  that  he  considered  the  general  standing 
of  a  man  among  his  peers  a  fair  method  of  investigation  in  revising 
the  action  of  such  a  Board  as  was  the  Navy  Board,  oc(t. 


14  WASHINGTON    A.   BARTLETT. 

In  reply  to  a  question  by  Mr.  Fish,  witness  said  Bartlett  was  con- 
nected with  the  Ewing  about  a  month  after  her  arrival  on  the  Pacific. 
Bartlett  said  he  went  on  board  as  a  volunteer. 

Witness  resumed:  Was  attached  to  vessel  when  Bartlett  went  on 
board  to  go  to  Oregon.  Bartlett  was  on  board  several  months.  Came 
from  Oregon  to  California  in  September.  On  return  of  vessel,  witness 
left  her,  I  can't  say  whether  Bartlett  remained  on  board  any  longer. 

Cross-examined  by  Bartlett : 

Question,  Don't  you  know  that  McArthur  never  intended  to  go  out 
in  the  Ewing,  &c. 

Answer.  No.  Heard,  after  arrival  in  California,  that  there  were 
to  be  two  vessels  on  that  service  (surveying?)  Was  not  aware  that 
Bartlett  was  to  be  relieved  from  duty  by  McArthur.  So  far  as  sur- 
veying was  concerned,  Bartlett  was  actively  engaged,  but  not  as  to 
duties  of  ship.  Lieutenant  McArthur  left  at  Astoria  to  go  to  Puget 
Sound.     Bartlett  commanded  as  senior  officer. 

In  reply  to  question  by  Mr.  Chairman:  His  knowledge  of  the  sale  of 
the  pictures  was  derived  from  Bartlett  himself.  The  pictures  were  car- 
ried Out  in  the  Ewing.  There  were  two  or  three  of  them.  Can't  say  they 
were  carried  out  for  the  embellishment  of  the  ship.  Don't  know  what 
they  were  sold  for. 

(Bartlett  said  they  were  engravings :  Battle  of  Chepultepec  and 
Senate  Chamber.) 

It  was  a  matter  of  notoriety  on  shore  and  on  board  that  Bartlett, 
while  executive  officer  of  the  Ewing,  was  publicly  engaged  in  mer- 
cantile business. 

Never  saw  Bartlett  till  he  met  him  in  the  Ewing. 

Knows  nothing  further,  &c. 

Purser  James  H.  Watmough,  United  States  navy,  was  now  sworn 
and  examined,  and  deposed  as  follows: 

He  sailed  from  Norfolk  in  1845  in  the  Portsmouth  sloop-of-war. 
The  first  thing  he  heard  commented  upon  was  the  fact  of  Mr.  Bartlett 
having  brougnt  on  board  a  parcel  of  books  for  the  use  of  the  vessel, 
and  that  he  had  collected  |90  from  the  officers  therefor.  Thinks  the 
books  were  Harper's  circulating  library.  Witness  was  purser.  This 
act  of  Bartlett's,  in  bringing  books  on  board,  was  commented  upon  as 
being  officious.  Don't  think  there  were  |90  worth  of  books,  but  don't 
know. 

There  was  a  Mr.  Smith  on  board  as  a  passenger,  in  character  of  a 
public  ftinctionary.  Bartlett  sold  him  (Smith)  twelve  shirts,  at  $1 
each.  Thinks  he  saw  the  bill,  but  is  not  certain.  This  was  a  matter 
of  notoriety  on  board  ship.  The  mess  laii^hed  at  it.  Bartlett  sold  a 
shawl  in  Monterey  to  a  lady  on  shore.  Said  shawl  cost  Bartlett  $7 ; 
the  lady  told  witness  she  gave  $10  for  it.  Witness  saw  the  shawl  on 
the  lady's  shoulders,  and  at  once  identified  it.  Never  said  anything 
to  Bartlett  about  it.  Knew  the  shawl,  because  he  had  wanted  to 
purchase  it  of  Bartlett.  Informed  Lieutenant  Missroon  of  the  affistir. 
Bartlett  was  compelled  to  take  the  shawl  back.  Thinks  that  Dr.  Du- 
val and  himself  made  the  lady  a  present  of  another  shawll  that  she 
might  lose  nothing  by  her  transaction  with  Bartlett. 
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(Here  the  letters  marked  B  were  introduced  by  Mr.  Chairman  and 
read.) 

Mr.  Bartlett  said  he  had  himself  made  the  letter  of  Lieutenant 
Missroon,  et.  al.,  to  Captain  Montgomery  an  official  paper. 

Mr.  Slidell. — Question,  Was  application  made  to  the  crew  of  the 
Portsmouth  to  subscribe  to  the  library,  and  was  it  stopped  by  the 
officers. 

Answer.  Was  under  the  impression  that  it  was  intended  to  be  made, 
and  that  an  order  was  given  to  stop  it. 

In  answer  to  another  question  by  Mr.  Slidell,  witness  answered : 
It  was  the  opinion  of  the  mess  that  they  had  been  defrauded  by  Bart- 
lett. 

In  reply  to  a  question  by  Mr.  Fish,  witness  replied:  Bartlett  stated 
he  had  given  the  steward  such  an  amount ;  the  steward  denied  it. 
Witness  did  not  himself  examine  the  accounts.  Dr.  Henderson  was 
one  of  the  gentlemen  who  examined  the  accounts. 

Cross-examined  by  Mr.  Bartlett: 

Don't  recollect  that  Mr.  Watson  was  caterer.  The  lady  told  wit- 
ness she  gave  Bartlett  ten  dollars  for  the  shawl.  Did  not  say  Bart- 
lett's  shawl  was  smuggled.  The  shawl  taken  on  shore  by  Dr.  Duval 
and  witness,  and  presented  to  said  lady,  was  taken  on  shore  by  per- 
mission of  the  collector.  Thinks  that  some  of  the  officers  of  the 
Massachusetts  had  articles  for  sale.  Saw  things  for  sale  on  board  the- 
Constitution.  Remembers  the  shawl,  because  he  wanted  to  buy  it 
himself.  Bartlett  was  not  present  when  lady  told  him  she  had  bought 
it  of  him,  (B.^  (Bartlett  here  said  he  had  given  the  shawl  to  the 
lady,  and  that,  arkerwards,  her  husband  presented  him  with  a  horse, 
worth  about  ten  dollars.) 

Witness  bought  a  quarter  cask  Madeira  from  Purser  Taylor,  on 
board  the  Constitution,  who  brought  it  home  for  him,  &c. 

Don't  remember  that  the  library  was  taken  on  board  the  Ports- 
mouth by  consent  of  officers.  Don't  think  there  were  one  hundred 
volumes.     Remembers  Smith  was  sick  at  Valparaiso,  &c. 

(Here  Mr.  Bartlett  submitted  papers  marked,  respectively,  C,  D,. 
and  E.) 

C  purports  to  be  a  list  of  articles  for  mess,  &c.,  in  the  handwriting; 
of  witness,  as  admitted  by  him. 

D  purports  to  be  mess  account  of  Mr.  Bartlett. 

E  IS  the  bill  containing  catalogue  of  books,  sold  by  the  Messrs- 
Harpers,  and  by  him  said  to  have  been  plac^  in  the  Portsmouth. 

Witness,  in  reply  to  a  question  by  Mr.  Bartlett,  said:  He  had 
known  officers  to  give  up  articles  of  clothing  to  other  officers,  &c. , 
but  never  knew  them  to  sell  them. 

Mr.  Bartlett  said  Lieutenant  Watson,  of  marine  corps,  was  caterer.. 

Witness  said  Mr.  Watson  was  not  asked  to  sign  the  letter  written^ 
by  Lieutenant  Missroon,  himself,  et.  al.,  to  Bartlett. — (See  B,  for  letter* 
alluded  to.) 

Don't  recollect  how  long  after  the  settlement  of  the  mess  affairs  at 
Monterey  before  letter  of  October  8  was  written.     Was  not  in  the- 
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ship  when  said  letter  was  written ;  signed  it  on  his  return  thereto. 
Caterer  of  a  mess  has  full  discretion,  &c. 

In  answer  to  Mr.  Chairman.  Was  in  the  Pacific  between  three 
and  three  and  a  half  years.  Associated  ireely  with  officers  of  the 
navy.  Bartlett  was  unpopular.  Do  not  think  he  had  any  standing 
as  an  officer  or  as  a  man.  Do  not  think  he  had  a  friend.  Thinks 
none  of  the  crew  paid  anything  towards  Bartlett's  library,  only  offi- 
cers. Do  not  know  that  Bartlett  withdrew  the  subscription  list.  Do 
not  know  positively  about  an  order  being  given  to  stop  the  list. 

Cross-examined  by  Mr.  Bartlett : 

Do  not  recollect  whether  the  officers  of  the  Constitution  sold  any- 
thing to  officers  of  the  Portsmouth.  Do  not  recollect  about  Lieuten- 
ant Missroon  buying  things,  &c. ;  thinks  it  probable.  Do  not  know 
that  Commodore  Biddle  disposed  of  articles  brought  by  him  from 
China  and  Japan,  &c. 

Question  by  Bartlett.  Did  you  ever  know  any  testimony  that  would 
«tand  the  test  of  a  court  martial  ? 

Answer,  Cannot  say  how  far  the  steward's  testimony  would  go. 

Knows  nothing  further,  &c. 

Lieutenant  Peadleton  G.  Watmough,  United  States  navy,  was  now 
«worn  and  examined,  and  deposed  as  follows,  viz : 

Was  on  board  the  Portsmouth  about  five  months  as  midshipman. 
Knows  nothing  relative  to  charges  against  Bartlett  relative  to  mess 
account,  &c.  As  a  general  thing,  the  officers  and  sailors  had  no  con- 
fidence in  Bartlett ;  witness  had  not.  Bartlett  was  not  considered  to 
have  any  high  or  respectable  standing  among  his  peers}  as  a  gentle- 
man or  an  officer.  *  *  *  It  is  not  unusual  to  have  libraries,  and 
for  sailors  to  subscribe,  &c.  *  ♦  *  Was  in  the  Pacific  three  years* 
Saw  how  Bartlett  was  treated  by  his  messmates  with  contempt,  de- 
grading to  have  to  submit  to,  in  manner,  voice,  and  gesture.  Asso- 
ciated freely  with  the  officers  in  the  navy  during  his  stay  in  the 
Pacific. 

Cross-examined  by  Mr.  Bartlett : 

Left  Norfolk  in  the  Portsmouth  in  1845.  Went  to  Rio,  then  to 
Valparaiso.  Knows  nothing  of  Bartlett's  mess  accounts,  because  he 
(witness)  was  in  the  steerage.  Thinks  he  subscribed  to  Bartlett's 
Ubrary,  but  do  not  recollect.  Has  no  recollection  of  giving  his  con- 
sent to  said  library.  Has  subscribed  to  libraries  on  board  ship^  and 
known  the  men  to  do  so  also.  Bartlett  bore  the  reputation  generally 
of  being  fond  of  exaggeraling,  of  the  marvellous,  general  looseness  of 
moral  principle,  want  of  veracity.  He  had  some  merit  as  a  mathe- 
matician, surveyor,  and  navigator. 

Knows  nothing  further,  &c. 

Committee  adjourned,  to  meet  at  10  o'clock,  Tuesday,  proxima. 

TUESDAY,  Mabch  11,  1856. 

The  committee  met  pursuant  to  adjournment. 
Present:  Mr.  Mallory,  Chairman,  Mr.  Fish,  Mr.  Slidell,  Mr.  Bell. 
The  consideration  of  Mr.  Bartlett's  case  was  resumed. 
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H.  J.  Anderson,  commissioner  of  customs,  was  duly  sworn.  Pre- 
vious to  his  examination,  Mr.  Bartlett  read  and  submitted  the  paper 
hereto  annexed,  marked  F,  and  then  withdrewfrom  the  committee  room. 

Lieutenant  Thornton  A.  Jenkins,  United  States  navy,  and  secretary 
Light-house  Board,  was  now  sworn  and  deposed  as  follows  : 

In  October,  1854,  the  accounts  of  Bartlett  for  disbursements  and 
personal  expenses  to  and  from  and  in  Paris,  while  attending  the  con- 
struction of  eight  illuminating  apparatus  for  the  coast  of  California, 
under  the  written  instructions  of  the  Secretary  of  the  Treasury, 
(hereto  appended,  marked  Gr,)  were  referred  to  the  Light-house  Board 
for  preliminary  examination,  and  such  a  detailed  report  thereon  as 
would  enable  the  Secretary  of  the  Treasury  and  accounting  officers  to 
decide  upon  the  various  charges  contained  therein.  Bartlett  came  to 
witness'  office  subsequently  to  the  receipt  of  these  vouchers  and  ac- 
counts, and  was  told  they  had  been  so  referred,  of  which  reference  he 
seemed  to  have  been  previously  apprised.  ' 

On  October  26,  1854,  witness,  as  secretary  of  the  Light-house 
Board,  addressed  a  letter  to  Bartlett,  informing  him  of  the  fact  that 
his  accounts  were  before  the  board  for  action,  &c.  To  this  letter  no 
reply  was  received. — (Copy  of  letter  hereto  annexed,  marked  H.) 
Witness  again  wrote  Bartlett,  (see  letter,  copy  of  which  is  hereto  an- 
nexed, marked  I.)  Bartlett  promptly  replied  to  this  last  letter,  ex- 
pressing his  willingness  to  explain,  and  desire  for  settlement,  &c. 
Shortly  after  receipt  of  this,  his  reply,  Bartlett  came  to  the  office, 
early  in  the  morning,  and  spent  the  time  there  that  day  until  nearly 
nine  o'clock  at. night.  During  that  day  and  evening  he  (B.)  spoke 
almost  continuously  of  his  trip  to  Paris,  his  accounts,  &c.,  without 
being  specific,  evidently  with  a  view  to  elicit  from  witness  the  opinion 
of  the  Light-house  Board  relative  to  his  personal  expenses  account 
on  said  trip,  &c.  Witness  informed  Bartlett,  in  as  delicate  a  manner 
as  possible,  what  he  (witness)  conceived  to  be  the  general  opinion  of 
the  members  of  the  Light-house  Board,  all  of  whom  (except  the 
Secretary  of  the  Treasury  and  Professor  Bache)  were  present  at  the 
meeting  of  said  board  when  Bartlett' s  accounts  were  examined  and 
discussed.  Witness  even  pointed  out  to  Bartlett  certain  vouchers 
which  he  thought  very  exceptionable.  Finally,  Bartlett  asked  him 
what  he  should  do.  Witness  told  him  frankly  and  promptly  that  he 
ought  to  withdraw  all  of  his  vouchers  for  personal  expenses.  Bart- 
lett then  asked  if  he  was  to  lose  all  his  personal  expenses.  Witness 
replied  :  By  no  means.  That  his  instructions  comprised  a  maximum 
limit,  and  witness  had  no  doubt  that  if  Bartlett,  as  he  said,  could 
satisfy  the  Secretary  of  the  Treasury  that  his  expenses  had  been 
greater  than  that  maximum,  he  would  make  as  just  and  liberal  an 
allowance  as  possible.  Bartlett  then  addressed  a  letter  to  the  Secre- 
tary of  the  Treasury,  and  filed  it  in  lieu  of  his  accounts  and  vouchers, 
which  he  withdrew.  The  vouchers  for  disbursements  were  then  pro- 
perly stated  and  sent  to  the  Secretary  of  the  Treasury  with  Bartlett' s 
letter,  submitting  his  claim  for  personal  expenses,  and  the  report  of 
the  Light-house  Board  thereon,  (hereto  appended,  marked  K.)  Bart- 
lett claimed  $4,011  dollars  for  personal  expenses,  covering  27  months. 
The  particular  vouchers  to  which  Bartlett' B  atteii\\ou  ^^la  ^5a>\ftSL  \r5 
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witness  were,  his  bill  at  Fenton's  hotel,  London,  for  2^  days  board 
and  expenses  $45,  which  now  appears  to  have  been  altered  to  $34  35 ; 
his  vouchers  for  transportation  of  extra  baggage,  trip  to  Spurn  lights, 
loss  of  baggage,  and  for  medicine.  The  opinion  of  witness  was  that 
none  of  these  would  pass  the  board.  Witness  thought  the  vouchers 
submitted  by  Bartlett  evidently  included  family  expenses,  and  were, 
consequently,  all  objectionable.  Bartlett  was  finally  allowed  3  per 
cent,  on  expenditures,  amounting  to  $2,700.  After  withdrawing  nis 
accounts,  Bartlett  told  witness  he  had  restored  them. 

Witness  and  Lieutenant  Richard  Bates  travelled  over  Europe,  visiting 
nearly  every  place  where  a  light-house  was  located,  and  spent  10  or 
11  months  thus,  and  their  joint  expenses  were  about  $2,000,  and  they 
were  nearly  constantly  in  motion. 

H.  J.  Anderson,  commissioner  of  customs,  being  sworn,  deposed  as 
follows : 

The  charge  of  Lieutenant  Bartlett,  at  Fenton's  hotel,  London,  was 
reduced  by  my  direction,  there  being  a  charge  for  parlor,  not  deemed 
necessary,  and  the  alteration  in  the  voucher  was  probably  made  in 
consequence  of  that  decision^  as  I  think  it  was  made  known  to  him  on 
the  first  presentation  of  his  account. 

The  charges  for  transportation  of  extra  baggage,  medical  attention, 
and  medicines  were  also  disallowed. 

The  aggregate  charges  in  Lieutenant  Bartlett's  account  amounted 
to  $4,011  70.  The  sum  stipulated  for  his  expenses  at  the  time  of  his 
appointment  was  a  sum  not  exceeding  three  per  cent,  upon  his  expen- 
ditures, which  per  centage  amounted  to  $2,712  42  In  addition  to 
the  disallowances  above  stated,  a  sum  sufficient  to  make  the  diflerence 
between  these  sums  was  also  disallowed. 

The  whole  sum  allowed  Mr.  Bartlett  was  $2,712  42.  Tlie  estimated 
expense  of  transportation  from  Washington  to  Paris  via  New  York, 
Liverpool,  and  London  and  back,  was  $500,  which  would  cover 
$2,212  42  for  his  personal  expenses  in  Paris  during  the  twenty-six 
months  of  his  residence  in  that  city.     This  would  be  $2  83  per  day. 

Commander  J.  S.  Misroon,  United  States  navy,  being  duly  sworn, 
deposed  as  follows : 

Question.  State  the  grounds  upon  which  the  board  acted  and  decided 
Mr.  Bartlett's  case? 

Answer,  The  character  in  the  navy  of  Mr.  Bartlett  was  known  to 
several  members  of  the  board  as  defective  in  some  of  the  essential 
qualities  necessary  to  the  honor,  and  therefore  to  the  efficiency,  of  an 
officer. 

It  appeared  in  the  four  several  and  separate  investigations  of  his 
case,  which  occurred  on  tlie  od,  11th,  12th,  and  13th  July,  1855,  and 
upon  the  personal  knowledge  of  several  members,  and  by  official 
papers  on  file,  and  by  a  copy  of  an  official  letter  retained  in  the  hands 
of  a  member,  sustained  by  his  personal  knowledge  of  some  of  the 
prominent  facts,  and  his  belief  in  others,  that  certain  matters  of  noto- 
riety in  regard  to  the  conduct  of  Mr.  Bartlett  on  board  the  Ports- 
mouth, especially,  were  founded  in  fact. 

The  board  also  were  influenced  by  an  examination  of  certain  ac- 
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counts  and  papers  on  file  in  the  Treasury  Department,  recently  ren- 
dered by  Mr.  Bartlett  for  his  expenses  in  Paris,  which  were  not 
admitted  by  the  department  until  altered,  and  certain  charges  for 
items  in  which  were  deemed  discreditable  to  Mr.  Bartlett  as  an  officer. 

It  was  known  to  one  or  more  members  of  the  board,  that  his  con- 
duct, on  board  of  the  surveying  schooner  Ewing,  was  discreditable  to 
him,  and  believed  to  have  been  dishonest. 

It  appeared  to  the  board  that  Mr.  Bartlett  failed  to  insist  upon  or 
demand  investigation  into  the  charges  made  against  him  in  an  official 
letter,  dated  October  16,  1846,  on  board  the  Portsmouth,  although  a 
court  sat  on  board  the  vessel  competent  to  his  trial  in  November,  184T. 

Question,  What  was  the  standing  of  Mr.  Bartlett  among  his  peers 
on  that  station  at  that  time? 

Answer,  By  no  means  creditable  to  him.  I  learned  that  several 
officers  in  the  squadron  declined  being  attached  to  the  Portsmouth  on 
account  of  an  association  with  Mr.  Bartlett.  Mr.  Bartlett  possesses 
certain  good  qualities,  of  an  obliging  and  amiable  disposition,  always 
ready  to  render  service,  and  zealous  in  attending  to  his  duty. 

Question,  State  the  cause  of  his  bad  standing? 

Answer,  I  believe  that  he  was  considered  unreliable,  and  the  course 
of  his  messmates  towards  him  shows  that  his  honor  and  honesty  was, 
at  least,  doubtful,  if  not  entirely  distrusted. 

Question,  Were  there  any  special  cases  of  dishonesty  ? 

Answer,  He  was  placed  in  Coventry  for  transactions  believed  to  be 
dishonest,  and  whicn  he  failed  to  explain  satisfactorily,  when  aware 
of  those  doubts  of  his  honesty  by  his  messmates  ;  but  I  would  rather 
that  other  members  of  the  mess  now  in  the  country  should  answer  to 
this  enquiry. 

Question,  What  was  his  standing  as  a  seaman  ? 

Answer,  I  think  he  knows  his  profession  very  well.  He  labors  un- 
der disadvantage  in  being  easily  flurried  or  thrown  off  his  balance 
when  unexpectedly  called  upon  to  act. 

Question.  State  what  knowledge  you  possessed,  or  upon  what  you 
relied^  to  prove  the  charges  set  forth  against  Mr.  Bartlett  in  your 
official  letter  of  October  16,  1846. 

Ansioer.  In  the  case  of  selling  goods  to  his  brother  officers  from 
his  state  room,  I  know,  by  the  remarks  of  Dr.  Chase,  that  Mr.  Bart- 
lett sold  some  cloth  to  him ;  and  from  Mr.  Delazon  Smith,  a  public 
functionary  of  the  United  States,  that  he  had  purchased  shirts  and 
other  articles  of  Mr.  Bartlett^  for  which  a  bill  was  duly  rendered  as 
"  Bought  of  Lieutenant  Washington  A.  Bartlett."  I  heard,  at  the 
time,  of  many  other  instances  of  sales  of  clothing  and  segars. 

When  spoken  to  officially  by  me,  as  the  executive  officer  of  the 
Portsmouth,  of  the  impropriety  of  his  conduct  in  regard  to  the  above, 
Mr.  Bartlett  did  not  deny  the  charge,  but  stated  that  it  was  done  as 
an  accommodation  to  others. 

In  the  case  of  soliciting  subscriptions  to  his  library,  I  heard  it 
stated  by  the  individuals  themselves  to  whom  he  applied ;  among 
others,  Mr.  Delazon  Smith  and  Dr.  Chase  stated  that  he  had  asked 
for  $5  for  the  perusal  of  his  books,  and  it  was  notorious  that  both 
these  gentlemen  were  merely  passengers  to  the  Pacific.    It  became 
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known  to  me,  in  the  exercise  of  my  official  duties,  that  Mr.  Bartlett 
had  authorized  a  subscription  list  to  be  circulated  among  the  crew  of 
the  Portsmouth,  contrary  to  my  express  order  issued  to  Mr.  Bartlett, 
that  no  such  list  should  so  issue  until  the  crew  could  examine  the 
books  gratuitously  furnished  them  by  government.  When  detected 
in  the  disobedience  of  a  proper  order,  he  endeavored,  but  failed,  to 
show  that  he  had  not  authorized  the  circulation  of  the  subscription 
list  among  the  crew. 

In  the  case  of  selling  an  article  of  dress  to  a  lady  in  Monterey, 
Purser  Watmough  informed  me  of  the  facts  substantially  as  specified 
in  my  letter  of  October  16,  1846,  adding  that  he  had  received  the  in- 
formation from  the  lady  in  question. 

When  questioned  by  me  on  the  subject,  Mr.  Bartlett  did  not  deny 
having  sold  the  article  to  the  lady,  nor  did  he  deny  the  price,  which 
it  was  said  he  had  received  for  it.  But  he  endeavored  to  excuse  the 
sale  by  stating  that  he  did  not  want  it,  that  it  required  attention  to 
preserve  it,  and  that  the  lady  desired  to  possess  it.  He  did  not  deny 
having  smuggled  it  to  the  shore  when  I  remarked  that  he  was  open  to 
the  charge  of  having  smuggled  the  article  under  his  uniform  into  a 
foreign  country  ;  nor  did  he  reply  to  my  comments  upon  the  exorbi- 
tant advance  he  tad  received  upon  its  cost,  which  I  happened  to  be 
aware  of.  He  appeared  to  be  much  aflfected  by  the  detection,  and  ex- 
pressed the  hope  that  no  further  notice  should  be  taken  of  the  matter. 

I  reported  all  these  several  circumstances  to  the  commander  of  the 
ship  as  they  occurred,  which  concluded  my  duty  as  an  executive  officer. 
In  consequence  of  the  defiant  tone  of  Mr.  Bartlett,  on  a  subsequent 
occasion,  I  offered,  in  my  letter  of  October  16,  1846,  to  frame  charges 
upon  these  reports,  which  letter  is  now  before  the  committee. 

Question,  What  were  the  particular  circumstances  and  items  which 
attracted  the  attention  of  Ihe  board  in  the  accounts  of  Mr.  Bartlett 
as  rendered  to  the  Treasury  Department,  and  which  were  considered 
disreputable  to  him? 

Answer,  The  accounts  were  submitted  to  the  Light-house  Board  for 
examination.  It  appeared  that  the  vouchers  were  of  a  character 
which  could  never  pass  with  the  approval  of  the  Light-house  Board, 
and  he  was  afforded  an  opportunity  to  withdraw  or  explain  them.  It 
was  known  to  several  members  of  the  board,  who  were  attached  to 
the  light-house  service,  that  he  had  rendered  accounts  claiming  more 
money  than  it  was  understood  he  should  receive  for  that  duty ;  and 
that  he  had  admitted,  on  the  examination  of  his  accounts,  virtually, 
that  the  items  charged  embraced  the  expenses  of  his  wife  and  children 
also.  That,  by  advice,  he  had  withdrawn  the  charges  or  accounts, 
but  had  afterwards  reproduced  them,  and  that  they  then  appeared  on 
file  in  the  Treasury  Department.  These  accounts  were  found  to  con- 
tain exorbitant  charges,  and  impressed  the  board  .unfavorably  of  his 
honesty,  viz :  He  claimed  expenses  for  constructing  sixty-three  light- 
house illuminators,  but  he  was  ordered  to  attend  to  no  other  duty  than 
to  enter  into  contracts,  &c.,  for  eight  illuminating  apparatus,  under 
an  order  dated  July  16, 1852.  A  charge  appeared  for  office  of  agency 
in  Paris,  when  no  office  was  authorized  nor  required ;  and  it  appeared 
hj  another  bill,  that  this  office  was  the  quarters  of  himself  and  family. 
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A  charge  for  visiting  English  lights,  which  visit  was  unauthorized. 
A  charge  for  parlor  in  London.  Fenton's  bill  for  $34  25,  for  two  and 
a  half  days'  board;  originally  charged  $45.  Doorkeeper  and  messen- 
ger for  two  years.  Servant's  hire,  which  appeared  to  have  been  made 
out  after  his  return  home;  which,  if  presented  at  all,  should  have 
been  charged  as  paid.     Druggist's  bill,  &c. 

It  was  known  that  Mr.  Bartlett  was  to  be  allowed  his  reasonable 
expenses,  not,  however,  to  exceed  three  per  cent,  upon  his  expendi- 
tures, and  that  he  could  not  properly  claim  a  sum  exceeding  $2,700; 
yet,  that  his  original  claim  exceeded  $4,000.  He  was  on  duty  pay 
the  while. 

It  is  not  considered  honorable  in  the  navy  for  an  officer  to  present 
accounts  which  he  cannot  adhere  to. 

QtLestion.  State  the  vote  by  which  Mr.  Bartlett  was  separated  from 
the  active  list;  and  also  the  vote  by  which  he  was  dropped? 

Answer,  He  was  separated  from  the  active  list  by  a  vote  of  14  to  1. 
And  was  dropped  by  13  votes,  1  leave,  1  furlough. 

Dr.  A.  A.  Henderson,  passed  assistant  surgeon  United  States  navy, 
being  duly  sworn,  deposed  as  follows  : 

He  joined  the  ship  Portsmouth  early  in  1846.  Had  never  met 
Bartlett  before.  Had  a  decided  conviction  at  the  time  the  letter  of 
October  8,  1840,  to  which  his  name  was  signed,  was  written,  that 
Bartlett  was  dishonest.  When  Bartlett  submitted  his  accounts  as 
caterer  of  the  mess  of  the  Portsmouth  there  was  a  want  of  a  proper 
series  of  vouchers.  From  the  action  of  the  mess  it  must  have  been 
evident  to  Bartlett  that  his  messmates  entertained  doubt  of  his  hon- 
esty in  disbursing  the  mess  funds.  Instead  of  meeting  this  in  a  manly 
and  straightforward  spirit,  he  seemed  to  be  depressed  and  to  endeavor 
to  shrink  from  an  investigation.  In  the  vouchers  submitted  by  him 
certain  daily  expenditures  were  charged  for  marketing,  which  the 
ward-room  steward  asserted  were  incorrect  and  too  large.  This,  upon 
being  pointed  out  to  Bartlett,  was  altered  by  him  to  suit  the  asser- 
tions of  the  steward,  (by  changing  and  deducting  amounts  in  certain 
items  and  adding  to  others,)  although  the  aggregate  amount  remained 
unchanged.  Having  this  conviction,  (of  Bartlett's  dishonesty,)  wit- 
ness, with  other  members  of  the  mess,  joined  in  writing  a  note  to 
Bartlett,  (see  B,)  which  led  to  the  subsequent  correspondence  now  be- 
fore the  committee,  (B.)  Upon  carrying  this  note  to  Lieutenant  Mis- 
roon  for  his  signature,  he  at  first  objected,  from  motives  of  pity  and 
compassion ;  but,  upon  having  it  pointed  out  to  him  that  his  signa- 
ture was  absolutely  necessary,  he  was  induced  to  sign  it. 

Witness  associated  freely  with  officers  of  the  navy  on  Pacific  coast, 
and  had  opportunities  of  learning  Bar tlett's  standing  among  his  peers. 
It  was  bad.  He  was  often  spoken  of  contemptuously,  and  was  re- 
garded as  deficient  in  the  spirit  of  a  gentleman.  It  was  the  conviction 
of  witness  that  Bartlett  declined  urging  his  own  trial,  fearing  to  meet 
the  result. 

Committee  adjourned. 
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THURSDAY,  March  14,  1856. 

The  committee  met  and  resumed  the  consideration  of  Mr.  Bartlett'^ 
ease. 

Present  :  Mr.  Mallory,  chairman,  Mr.  Thompson,  Mr.  Fish,  Mr. 
Slidell,  Mr.  Bell. 

Dr.  Marius  Duval,  passed  assistant  surgeon  United  States  navy, 
being  duly  sworn,  deposed  as  follows : 

Rejoined  the  Portsmouth  at  Mazatlan.  Bartlett  was  lieutenant  on 
board  of  her.  Had  never  met  him  before  ;  was  perfect  stranger  to 
him.  Was  on  board  the  Portsmouth  about  six  months.  About  the 
time  witness  joined  the  vessel  Bartlett  told  him  that  his  mess  account 
would  be,  for  initiation,  $43,  and  regular  account,  $30,  all  of  which 
witness  paid  him.  On  the  arrival  of  the  vessel  at  Monterey,  the 
purser  informed  witness  that  Bartlett  had  drawn  $30  on  witness' 
account,  for  mess,  &c.  In  less  than  two  months  the  mess  were 
surprised  to  find  that  there  were  no  mess  stores.  Bartlett  was  broke 
and  another  caterer  chosen. 

The  mess  asked  Bartlett  for  a  statement  of  his  account,  but  he  could 
not  render  a  satisfactory  one.  However,  he  did  make  a  statement, 
which  contained  inconsistencies  that  were  pointed  out  to  him.  He 
thereupon  altered  it  in  various  particulars,  but  only  made  it  more 
confused.  Witness  thought  this  a  perfectly  dishonest  transaction  on 
the  part  of  Bartlett.  Bartlett  attempted  to  make  explanations,  but 
they  were  unsatisfactory.  The  mess  charged  him  with  dishonesty. 
He  looked  like  a  culprit,  and  could  hardly  hold  his  head  up.  Indeed, 
his  condition  was  so  abject,  that  it  excited  a  good  deal  of  commissera- 
tion  in  some  of  the  mess. 

Perhaps  the  mess  would  have  arrived  at  a  difierent  conclusion  had 
not  Bartlett  been  a  ready  penman  and  good  at  figures,  and  particu- 
larly careful  in  matters  where  his  own  money  was  directly  concerned. 
After  these  transactions,  Bartlett  went  on  shore  and  attempted  to 
create  the  impression  that  he  was  popular  with  the  mess. 

Witness  associated  freely  with  officers  of  the  navy  while  he  was  on 
Pacific  coast.  Before  witness  knew  Bartlett  he  had  heard  of  him,  and 
he  was  always  spoken  of  contemptuously.  As  a  general  thing  he  was 
looked  upon  in  the  squadron  as  a  very  dishonest  and  dishonorable 
person. 

The  mess  of  the  Portsmouth  consisted  of  nine  members.  At  the 
time  letter  October  8,  1846,  was  written,  some  of  the  mess  were 
engaged  on  shore  duty.  All  of  the  mess  on  board  at  the  time  signed 
said  letter. 

Knows  nothing  further,  &c. 

Committee  adjourned. 

MONDAY,  May  19,  1856. 

Present:  Mr.  Mallory.  chairman,  Mr.  Thomson,  Mr.  Fish,  Mr. 
Bell,  Mr.  Slidell. 

The  committee  resumed  the  consideration  of  Mr.  W.  A.  Bartlett's 
case. 
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Mr.  Bartlett  presented  to  the  chairman  the  letter  hereto  annexed, 
marked  L,  which  was  read. 

Professor  A.  D.  Bache  was  now  sworn  and  examined : 

Quetftion  1,  hy  chairman.  Have  you  any  knowledge,  directly  or  indi- 
rectly, touching  the  sale  of  a  shawl  by  Mr.  Bartlett  at  Monterey  in 
1846? 

Answer.  None. 

Question  2.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  discharge  of  Mr.  Bartlett's  duties  as  caterer  of  the  ward-room 
mess  of  the  United  States  ship  Portsmouth  ? 

Ansiver.  None. 

Question  3.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  alleged  illegal  introduction  by  Mr.  Bartlett  into  San  Fran- 
cisco, while  in  command  of  the  Ewing,  of  certain  merchandise  by  him? 

Answer,  I  was  Mr.  Bartlett's  official  chief  while  he  was  in  command 
of  the  United  States  schooner  Ewing,  and  no  report  was  made  to  me 
of  any  such  circumstances,  either  by  Lieutenant  McArthur  United 
States  navy,  in  command  of  the  hydrographic  party,  to  which  the 
Ewing  was  attached,  or  by  any  of  the  officers  of  the  vessel.  I  have 
no  recollection  of  hearing  of  such  a  matter  until  recently. 

Here  the  chairman  put  the  questions  to  the  witness,  as  contained  in 
paper  marked  B,  hereto  annexed,  submitted  by  Mr.  Bartlett,  to  which 
witness  replied  as  follows : 

Answer  1.  I  am  superintendent  of  the  coast  survey  of  the  United 
States,  and  have  held  that  position  since  1844. 

Anstoer  2.  I  do.  By  correspondence  since  he  took  command  of  the 
coast  survey  schooner  Ewing  in  1849,  and  personally  since  his  return 
from  the  coast  of  California  and  Oregon  in  1850,  as  attached  to  the 
coast  survey,  and  while  serving  as  special  agent  of  the  Treasury  De- 
partment in  regard  to  procuring  Fresnel  apparatus  for  light-houses  in 
France. 

Answer  3.  He  was. 

Answer  4.  Entirely  to  my  satisfaction  and  that  of  Lieutenant  Com- 
manding William  P.  McArthur.  In  justice  to  Mr.  Bartlett,  I  should 
state  briefly  what  those  services  were.  He  took  the  schooner  Ewing, 
a  small  vessel,  which  had  been  used  in  the  revenue  service  as  a  cutter, 
from  New  York  to  San  Francisco.  Was  active  in  pursuing  the  mu- 
tineers who  attempted  to  drown  Passed  Midshipman  Gibson,  of  the 
schooner  Ewing.  Went  to  Columbia  river  with  Lieutenant  Command- 
ing McArthur,  though  it  was  imderstood  that  unless  a  second  vessel 
were  attached  to  the  coast  survey  he  was  to  return  home.  Was  active 
in  the  survey  of  Columbia  river  and  the  reconnoissance  of  the  western 
coast.  The  letters  from  Lieutenant  Commanding  McArthur  express 
his  sense  of  Lieutenant  Bartlett's  services,  and  refer  to  him  for  im- 
portant information  in  regard  to  the  coast,  showing  his  confidence  in 
him.  He  assisted  assiduously  in  preparing  the  coast  survey  charts 
of  the  western  coast  at  the  office. 

Anstoer  5.  It  was,  in  my  judgment,  and  in  that  of  his  immediate 
commanding  officer.  Lieutenant  William  P.  McArthur. 
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Answer  6.  No  such  report  was  ever  made  to  me. 

Answer  7.  Such  was  my  wish,  founded  upon  the  estimate  which  I 
placed  upon  his  services. 

Answer  8.  No  such  report  has  heen  made  to  me.  I  include  rumors, 
of  course,  in  speaking  of  reports. 

Answer  9.  Resting  myself  upon  the  facts  in  regard  to  his  services 
on  hoard  the  schooner  Ewing,  as  far  as  any  service  of  which  I  have 
charge  is  concerned,  I  do.  These  facts  are,  the  voyage  around  the 
Horn,  and  the  manner  in  which  subsequent  difficulties  in  the  survey 
were  met. 

Answer  10.  I  have. 

Answer  11.  My  impressions  have  heen  of  a  favorable  character. 

Ansiver  12.  As  far  as  my  knowledge  has  extended  personally,  it 
has  been  such  as  to  commend  him  to  my  sympathies  and  esteem.  In 
this  I  do  not  express  an  opinion  in  regard  to  the  course  in  his  present 
difficulties  ;  this  I  do  not  understand  to  be  in  question. 

Ansioei'  13.  In  all  transactions  of  which  I  have  personal  knowledge 
he  has,  in  my  judgment,  acted  uprightly.  I  have  not  undertaken  to 
judge  of  rumors. 

Ansiver  14.  No  such  report  was  made  to  me,  nor  did  I  hear  such  a 
report  until  recently.  Lieutenant  McArthur  neither  said  nor  did  any- 
thing leading  me  to  believe  that  Lieut.  Bartlett  had  acted  improperly. 

Answer  15.  Lieutenant  McArthur  was  one  of  the  most  sterling  offi- 
cers I  ever  knew  ;  upright,  frank,  and  honorable  in  all  his  dealings. 
He  is  the  very  kind  of  officer  from  whom  I  should  have  expected  re- 
probation of  delinquencies  of  any  sort,  but  especially  those  touching 
honor.  He  met  the  very  severe  trials  to  which  he  was  put,  in  begin- 
ning the  survey  of  the  western  coast,  in  the  most  admirable  manner. 
I  do  not  think  he  could  have  failed  to  report  any  act  of  delinquency 
touching  the  honor  of  the  officers  of  the  party  under  his  charge. 

Answer  16.  His  character  and  conduct,  as  far  as  this  can  come  to 
my  personal  knowledge,  have  merited  my  approbation.  . 

Commodore  Thomas  Ap  Cateshy  Jones  was  now  sworn  and  examined. 

Question  1,  by  chav^ian.  Have  you  any  knowledge,  directly  or  indi- 
rectly, touching  the  sale  of  a  shawl  by  Mr.  Bartlett,  at  Monterey. 

Answer.  I  know  nothing  of  the  subject,  of  my  own  knowledge. 

Question  2.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  discharge  of  Mr.  Bartlett's  duties  as  caterer  of  the  ward-room 
mess  of  the  United  States  ship  Portsmouth. 

Answer,  None. 

Question  3.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  alleged  illegal  introduction,  by  Mr.  Bartlett,  into  San  Fran- 
cisco, while  in  command  of  the  Ewing,  of  certain  merchandise  by  him. 

Answer.  None  whatever. 

Here  the  chairman  put  questions  to  witness,  as  contained  in  paper 
marked  N,  (hereto  annexed,)  submitted  by  Mr.  Bartlett,  to  which 
witness  replied  as  follows  : 

Answer  1.  I  answer  in  the  affirmative. 

Answer  2.  I  answer  in  the  affirmative. 

Answer  3.  I  never  did. 
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Question  4.  Was  not  put^  as  being  irrelevant. 

Question  5.  As  far  down  as  the  word  ^'  command,"  on  line  10,  was 
not  put. 

To  the  balance  of  said  question,  which  was  put,  the  witness  an- 
swered as  follows : 

I  knew  Lieutenant  McArthur  very  well.  1  never  heard  him  say 
anything  against  Mr.  Bartlett.  My  impression  is  that  McArthur  had 
full  confidence  in  Bartlett.  I  am  not  aware  that  any  occasion  arose 
when  it  was  necessary  to  express  an  opinion.  I  never  heard  McArthur 
say  anything  against  Bartlett. 

Question  6.  Nolt  put. 

Question  7.  I  have  known  Mr.  Bartlett,  and  met  him  occasionally  as 
an  officer,  from  the  time  he  was  a  midshipman.  I  have  never  been 
associated  with  him  on  duty,  but  frequently  met  with  him  on  the  coast 
of  California,  while  he  was  in  command  of  the  Ewing,  which  vessel 
he  brought  around  Cape  Horn  in  good  and  proper  order.  And  from 
the  year  that  we  were  on  said  coast,  from  August,  1849,  to  July,  1850, 
I  never  saw  nor  heard  anything  impeaching  Bartlett's  capacity  as  an 
officer,  or  derogatory  to  his  character  as  a  gentleman,  except  the  rumors 
about  the  mess  aflfairs  of  the  Portsmouth. 

Question  by  chairman.  What  were  the  rumors? 

Ansxcer.  That  he  had  had  some  difficulty  with  the  mess. 

Question  by  chairman.  Do  you  recollect  the  character  of  the  rumors? 

Anstver.  Something  about  mess  accounts  and  selling  clothes.  The 
same  rumor  represented  that  Captain  Montgomery  was  satisfied  about 
these  matters. 

Question  8.  I  only  know  that  the  Ewing,  which  he  commanded, 
arrived  in  good  order  around  Cape  Horn.  His  requisitions  for  sup- 
plies were  moderate,  showing  that  no  material  accident  or  waste  of  his 
stores  had  taken  place.  There  were  no  complaints  made  to  me  by  any 
officer  on  board  of  any  misconduct. 

Mr.  A.  C.  Rhind  (late  United  States  navy)  was  now  sworn  and  ex- 
amined : 

Question  1,  by  chairman.  Have  you  any  knowledge,  directly  or  in- 
directly, touching  the  sale  of  a  shawl  by  Mr.  Bartlett,  at  Monterey, 
in  1856? 

Answer'.  I  know  nothing  about  Mr.  Bartlett's  transactions  pre- 
viously to  my  personal  acquaintance  with  him.  My  acquaintance 
with  him  was  made  in  1849,  subsequent  to  his  cruise  in  the  Ports- 
mouth. 

Question  2.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  discharge  of  Mr.  Bartlett's  duties  as  caterer  of  the  ward-room 
mess  of  the  United  States  ship  Portsmouth? 

Answer.  Answered  above. 

Question  2.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  alleged  illegal  introduction  by  Mr.  Bartlett  into  San  Fran- 
cisco, while  in  command  of  the  Ewing,  of  certain  merchandise  by 
him? 

Answer,  The  first  intimation  I  had  of  any  such  charge  against  Mr. 
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Bartlett  I  received  in  a  note  from  Captain  Dupont,  while  the  late 

Naval  Board  was  in  session. 

******** 

Here  the  chairman  put  the  questions  to  witness  as  contained  in 
paper  marked  0,  (hereto  annexed,)  submitted  by  Mr.  Bartlett,  to 
which  witness  replied  as  follows: 

Answer  1.  My  rank  in  1848-^49  was  passed  midshipman  and  master, 
(acting.) 

Question  2.  Was  not  put. 

Answer  3.  They  are  substantially  correct 

Answer  4.  I  know  nothing  personally  of  Mr.  Barflett's  transactions 
out  there,  while  I  was  associated  with  him  on  duty,  which  impeached 
his  honesty  in  any  degree. 

Answer  5.  Mr.  Bartlett  discharged  all  his  duties  to  his  government 
with  a  degree  of  ability  quite  equal  to  the  average  of  his  rank  in  the 
service,  perhaps  superior  to  many. 

Answer  6.  I  understood  from  Mr.  Bartlett,  previous  to  the  departure 
of  the  vessel  from  New  York,  that  Mr.  M.  Murphy,  the  draughtsman, 
would  discharge  the  duties  of  acting  purser.  I  presume,  however, 
Mr.  Bartlett  was  the  responsible  individual.  I  had  nothing  to  do 
with  this  department. 

Question  7.  Was  not  put. 

Ansioer  8.  The  vessel,  boats,  and  crew  were  never,  to  my  knowledge, 
used  for  any  such  purpose.  On  one  occasion  I  had  been  on  shore  in  San 
Francisco  on  duty,  on  my  return  on  board  I  missed  one  of  the  boats 
and  crew.  I  inquired  of  the  officer  of  the  deck  where  the  boat  was,  and 
understood  that  she  had  been  sent  by  Mr.  Bartlett  on  board  of  another 
vessel  to  assist  in  breaking  out  some  articles.  The  boat  returned 
shortly  after,  and,  as  I  understood,  without  having  accomplished  the 
desired  object,  either  from  the  absence  of  the  captain,  or  the  person 
who  was  to  attend  to  the  delivery  of  the  goods.  I  objected  to  the  boats 
being  sent  on  such  duty,  because  I  did  not  consider  it  as  appertaining 
exclusively  to  the  service  of  the  vessel.  Whether  I  stated  my  objec- 
tions particularly  to  Mr.  Bartlett,  I  do  not  recollect,  but  they  were 
expressed  to  the  officers  generally,  and,  I  think,  to  Mr.  Bartlett  per- 
JBonally.  The  boat  was  never,  to  my  knowledge,  sent  back,  nor  did 
the  crew  ever  perform  any  such  service,  so  far  as  I  know.  My  posi- 
tion there  was  such  that  I  never  would  have  permitted  any  such  in- 
fractions of  the  requirements  of  the  service,  and  none  such  ever 
occurred.  This  had  almost  entirely  escaped  my  recollection,  but  was 
recently  recalled  to  my  mind  by  a  conversation  had  (I  think,  in  Feb- 
ruary last)  with  Lieutenant  C.  Simms,  one  of  the  officers  of  the  vessel. 
The  name  of  the  vessel  to  which  the  boat  was  sent  was  the  John  G. 
Costar,  last  from  Valparaiso,  I  think. 

Qiiestton  9.  Was  not  put. 

Answer  10.  I  was. 

Answer  11.  I  was  associated  with  Mr.  Bartlett  about  nine  months. 
Our  intercourse  was  altogether  official.  As  to  Mr.  Bartlett's  efficiency 
as  an  officer,  in  all  respects,  I  regard  him  as  equal  to,  perhaps  above, 
the  average  of  his  grade  ;  and  as  to  his  character,  I  know  nothing  re- 
flecting on  him  or  impeaching  his  honesty  as  a  man.     I  had  been 
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prejudiced  against  him,  by  rumors  generally  circulated  in  the  service, 
touching  his  actions  wliile  on  a  cruise  in  the  Portsmouth,  previous  ta 
my  personal  acquaintance  with  him.  These  prejudices,  and  perhaps 
a  difference  of  disposition,  are  the  reasons,  in  part,  of  our  former  in- 
tercourse having  then  been  altogether  official.  Mr.  Bartlett  never 
particularly  cultivated  my  acquaintance,  nor  I  his. 

Commander  C.  Ringgold  was  now  sworn  and  examined: 

Question  1,  hy  chairman.  Have  you  any  knowledge,  directly  or  in- 
directly, touching  the  sale  of  a  shawl  by  Mr.  Bartlett^  at  Monterey, 
in  1846? 

Answer,  None  but  general  rumor. 

Question  2.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  discharge  of  Mr.  Bartlett's  duties  as  caterer  of  the  ward-room 
mess  of  the  United  States  ship  Portsmouth? 

Anstver.  Nothing  but  rumor. 

Question  3.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  alleged  illegal  introduction,  by  Mr.  Bartlett,  into. San  Fran- 
cisco, while  in  command  of  the  Ewing,  of  certain  merchandise  by  him? 

Answer,  None  whatever.  It  is  singular  that,  during  the  whole 
time  from  May,  1849,  to  July,  1850,  while  there,  I  never  heard  any- 
thing about  it.     I  heard  it  when  I  returned  to  Washington,  I  think, 

in  1850. 

*  ******** 

Here  the  chairman  put  questions,  submitted  by  Mr.  Bartlett,  and 
contained  in  paper  hereto  annexed,  marked  P,  to  which  witness  re- 
plied as  follows : 

Answer  1.  I  was  commander  in  California  in  1849  and  1850.  Mr. 
Bartlett  arrived  there  in  command  of  the  Ewing  a  month  or  twcv 
after  I  did. 

Answer  2.  Same  as  above. 

Questions  3  and  4  not  put. 

Answer  5.  Same  as  answer  1. 

Answer  6.  Such  things  might  or  might  not  have  occurred  without 
my  knowledge.  At  the  same  time,  my  acquaintance  was  very  exten- 
sive among  the  residents  and  officers  of  the  army  and  navy. 

Anstver  7.  I  did  not  until  I  returned  to  Washington. 

Anstver  8.  I  answer  affirmatively. 

Anstver  9.  I  first  met  Mr.  Bartlett  in  1849.  I  have  never  been 
associated  with  him  on  duty.  "My  prejudices  were  very  much  excited 
against  him  in  consequence  of  the  rumors  I  had  heard  in  1850  or 
1851.  While  in  California  I  heard  Bartlett  spoken  of  as  a  very 
shrewd  business  man.  My  appreciation  of  his  character  was  greatly 
against  him  from  rumors  t  had  heard  from  officers  of  the  navy  from 
time  to  time-  Not  from  personal  knowledge  of  these  facts.  Subse- 
quent personal  acquaintance  and  intercourse  with  Mr.  Bartlett  has 
not  caused  me  to  doubt  his  general  character  for  honor,  integrity,  and 
truthfulness,  nor  confirmed  the  prejudices  arising  from  the  rumors- 
mentioned. 

Captain  J.  B.  Montgomery  was  now  sworn  and  examined: 

Question  1 ,  by  chairman.  Have  you  any  knowledge,  directly  or  in- 
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directly,  touching  the  sale  of  a  shawl  by  Mr.  Bartlett,  at  Monterey, 
in  1846? 

Answer.  My  first  knowledge,  to  the  best  of  my  recollection,  of  the 
transaction,  was  conveyed  in  an  official  letter  from  certain  officers  of 
the  Portsmouth  to  myself,  of  date  October  16,  1846. 

Question  2.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  discharge  of  Mr.  Bartlett's  duties  as  caterer  of  the  ward-room 
mess  of  the  United  States  ship  Portsmouth  ? 

Answer,  None  but  such  as  was  derived  from  the  letter  above 
alluded  to.  • 

Question  3.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
iug  the  alleged  illegal  introduction,  by  Mr.  Bartlett,  into  San  Fran- 
cisco, while  in  command  of  the  Ewing,  of  certain  merchandise  by 
him? 

Answer.  None. 

********* 

Here  the  chairman  put  the  questions,  as  submitted  by  Mr.  Bartlett 
in  paper  hereto  annexed,  marked  Q,  and  to  which  the  witness  replied 
as  follows : 

Ansxoer  1.  I  have  known  Mr.  Bartlett  since  1838,  when  he  reported 
to  me  for  duty  (he  being  then  a  midshipman)  on  board  the  receiving- 
ship  at  Boston.  Can't  say  how  long  he  was  with  me,  probably  ten 
or  twelve  months.  He  subsequently  reported  to  me  as  master  (after- 
wards promoted  to  lieutenant)  of  the  Portsmouth,  at  Portsmouth, 
New  Hampshire^  in  the  latter  part  of  1844,  and  continued  to  serve 
under  my  command  until  the  discharge  of  the  crew  in  1848.  I  have 
known  Mr.  Bartlett  from  that  time  to  the  present,  but  have  not  been 
associated  with  him  on  duty,  except  as  above  stated. 

Answer  2.  Nothing  ever  came  to  my  knowledge,  except  as  stated  in 
my  answers  to  the  first  and  second  questions.  I  regarded  the  charges 
as  of  a  most  serious  and  blighting  character.  But  Bartlett,  who  first 
brought  it  to  my  knowledge  in  a  letter  to  me,  enclosing  the  letter 
from  a  portion  of  the  mess,  met  the  imputations  in  so  prompt  and 
proper  a  spirit,  expressing  his  desire  and  readiness  to  refute  them, 
that  I  was  led  to  hope  that  he  would  be  able  to  do  so.  I  never  yielded 
my  mind  to  any  conviction  of  the  truth  of  the  allegations  against 
Bartlett,  nor  have  I  to  this  day. 

Answer  3.  Affirmatively. 

Answer  4.  On  the  termination  of  our  cruise  in  the  Portsmouth, 
there  were  three  or  four  officers  on  board  the  ship,  against  whom  re- 
ports had  been  made  at  various  times,  all  of  which,  except  in  Bart- 
lett's case,  had  been  settled.  As  our  official  relations  were  about  to 
cease,  I  sent  for  those  officers  and  handed  them  the  papers,  &c.,  re- 
ferring to  their  respective  cases,  saying  to  them,  in  substance,  **  these 
are  all  the  papers,  containing  anything  to  your  disadvantage,  that 
are  in  my  possession  ;  the  cruise  having  terminated,  I  have  no  further 
use  for  them. ' '  I  never  expressed  any  judgment  to  Bartlett  or  any  one 
else  about  the  matter  referred  to  in  his  interrogatory.  The  statement 
-alluded  to  is,  consequently,  not  correct. 

Answer  5.  I  regard  him  as  a  competent  and  efficient  officer  in  all 
respects.     I  know  nothing,  personally,  against  his  character  as  a  man. 
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Answer  6.  No. 
Answer  Y.  I  do  not. 

WEDNESDAY,  May  21,  1856. 

The  committee  met  and  resumed  the  consideration  of  Mr.  Bartlett's. 
case. 

Present:  Mr.  Mallory,  chairman,  Mr.  Bell,  Mr.  Fish,  Mr.  Thomson. 

Mr.  James  W.  Bingham  was  now  sworn  and  examined. 

Question  1,  hy  chairman.    Have  you  any  knowledge,  directly  or  in- 
directly, touching  the  sale  of  a  shawl  by  Mr.  Bartlett,  at  Monterey,, 
in  1846? 
•  Answer.  Not  any. 

Question  2.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  discharge  of  Mr.  Bartlett's  duties  as  caterer  of  the  ward-room 
mess  of  the  United  States  ship  Portsmouth  ? 

Arhswer,  Not  any. 

Question  3.  Have  you  any  knowledge,  directly  or  indirectly,  touch- 
ing the  alleged  illegal  introduction,  by  Mr.  Bartlett,  into  San  Fran- 
cisco, while  in  command  of  the  Ewing,  of  certain  merchandise  by 
him? 

Answer,  I  have. 

Here  the  chairman  put  questions  to  witness,  as  contained  in  paper 
marked  R,  (hereto  annexed,)  submitted  by  Mr.  Bartlett,  to  which  wit- 
ness replied  as  follows : 

Ansiver  1.  Said  affidavit  was  made  by  me. 

Answer  2.  It  is  correct. 

Answer  3.  I  know  of  none,  and  think  I  should  know  had  there 
been  any. 

Answer  4.  No. 

Answer  5.  As  far  as  I  ever  knew  or  know,  it  was  honorable  in  the 
highest  degree.  I  was  his  partner  for  nearly  three  years,  associated 
with  him  in  business  in  San  Francisco. 

The  business  was  a  general  mercantile  and  commission  business^ 
and  on  our  own  account.  We  bought  and  sold  provisions,  groceries, 
and  dry  goods.  This  was  in  1849,  1850,  and  1851.  The  receipt,  to 
which  I  testify,  refers  to  boots,  shoes,  and  sailors'  clothing.  They 
were  imported  from  Valparaiso.  The  goods  were  imported  on  Mr. 
Bartlett's  individual  account.  We  sold  them  and  passed  the  amount 
to  his  credit,  charging  him  commission  as  we  would  any  stranger. 
We  had  nothing  to  do  with  these  goods  but  to  receive  them  We  re- 
ceived them  as  we  would  from  any  other  stranger.  This  was  the  only 
instance  I  ever  knew  where  Bartlett  imported  goods  on  his  own  ac- 
count.    The  value  of  the  goods  was  between  $*700  and  $800. 

The  duties  on  them  were  not  paid,  according  to  the  best  of  my 
recollection.  They  were  entered  as  being  intended  for  the  United 
States  seamen,  and  therefore  free. 

For  interrogatories  proposed  to  be  propounded  to  E.  H.  Harrison, 
by  Mr.  Bartlett,  and  the  action  of  the  committee  thereon,  see  S. 
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T  and  U  and  V  are  copies  of  interrogatories  submitted  l>y  Mr. 
Bartlett  to  be  propounded  to  Captain  A.  V.  Fraser,  and  J.  W.  Eevere, 
and  Henry  B.  Watson,  esqs.,  but,  as  they  did  not  attend  the  commit- 
tee before  the  examination  of  the  case  had  been  concluded,  they  were 
not  examined.  W  and  X  are  copies  of  letters  from  Captain  Fraser 
to  the  committee,  and  the  reply  thereto. 


'The  memorial  of  Washington  Allon  Bartlett,  late  a  lieutenant  in 
the  navy,  setting  forth  the  services  he  has  performed  in  the  navy 
as  an  efficient  officer,  and  asking  to  be  restored  to  his  original 
position  on  the  navy  list,  with  an  appendix  of  official  documents. 

To  the  Hon,  The  Senate  and  House  of  Representatives 

Of  the  United  States  in  Congress  assembled: 

The  petition  of  Washington  Allon  Bartlett,  a  citizen  of  the  State  of 
Maine,  and  resident  in  the  State  of  New  York,  late  a  lieutenant  in  the 
navy  of  the  United  States,  respectfully  representing: 

That,  on  the  22d  of  January,  in  the  year  1833,  your  memorialist 
was  appointed  a  midshipman  in  the  navy,  having  had  some  previous 
nautical  training  at  sea;  and  was  ordered,  in  April  of  that  year,  to 
commence  his  service  at  sea,  by  joining  the  Vincennes  sloop-of-war 
for  a  cruise  on  the  Pacific  ocean,  which  cruise  was  extended  to  a 
period  of  four  years  and  twelve  days,  your  memorialist  returning  in  the 
frigate  Brandy  wine — Commodore  Wadsworth's  flag-ship — commanded 
by  Captain  D.  Deacon,  on  the  12th  May,  1837. 

That  from  that  period  till  July,  1839,  your  memorialist  was  variously 
employed  *' afloat  and  ashore,''  and  in  preparing  for  examination  to 
the  grade  of  passed-midshipman,  which  examination  was  successfully 
passed  by  your  memorialist,  July  the  8th,  1839,  your  memoralist  ob- 
i;aining  a  high  rank  in  his  class,  being  warranted  No.  7  in  a  class  of 
thirty-two ;  and  that  then  your  memorialist  was  again  ordered  to  sea 
for  the  ^'survey  of  southern  harbors,"  and  at  the  instance  of  the 
Navy  Department  your  memorialist  was  continued  upon  surveying 
•duty,  mostly  at  sea,  either  on  surveys  specially  ordered  by  acts  of  Con- 
gress, or  in  the  department  of  the  ''Coast  Survey,"  until  November, 
A.  D.  1844,  when  your  memorialist  was  commissioned  a  lieutenant  in 
the  navy,  and  ordered  to  the  sloop-of-war  ''Portsmouth,"  Commander 
John  B.  Montgomery,  for  another  cruise  on  the  Pacific  ocean,  which 
cruise  your  memorialist  successfully  performed,  participating  in  all  the 
incidents  of  the  war  in  Mexico  in  which  the  Pacific  squadron  took 
part,  and  which  obtained  for  the  United  States  the  Territory  of  Cali- 
fornia, and  the  subjugation  of  the  western  coast  of  Mexico;  which 
•cruise  of  three  years  and  six  months  was  ended  on  the  15th  day  of 
May,  A.  D.  1848,  or  the  close  of  the  war. 

Your  memorialist  further  represents,  that  in  November  of  the  same 

jear  he  was  selected  to  command  the  United  States  schooner  "Ewing," 

for  an  expedition  into  the  Pacific;  and  again  your  memorialist  passed 

Vape  Horn,  and  reported  his  command  off  San  Francisco,  ready  to 
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commence  the  survey  of  the  western  coast  of  the  United  States,  then 
commanding  (August,  1849)  the  attention  of  the  whole  commercial 
world;  and  that  Lieuteuant  Commanding  William  P.  McArthur, 
assistant  in  the  coast  survey,  having  charge  of  the  hydrography  of 
the  western  coast,  (arriving  out  in  September,)  being  then  ready  to 
proceed  with  the  work,  your  memorialist  seconded  with  all  possible 
zeal  the  ardent  efforts  of  the  commandant  of  the  expedition,  so  that 
before  the  close  of  1850  (being  well  sustained  by  the  officers  engaged 
on  the  work)  your  memorialist  was  enabled  to  return  and  report  to 
the  distinguished  chief  of  the  coast  survey,  that  notwithstanding  all 
the  difficulties,  almost  insurmountable,  under  which  the  expedition 
bad  suffered  from  the  excessive  temptations  to  desert,  a  partial  mutiny 
of  the  crew,  (and  other  causes  which  paralyzed  every  branch  of  the 
public  service  in  that  region,)  and  the  exploration  of  a  coast  but  little 
known,  with  the  survey  of  the  Columbia  river,  (up  to  that  period 
known  only  to  mariners  by  its  difficulties  and  disasters,  where  two 
United  States  vessels-of-war  had  been  totally  lost;)  and  that  a  good 
practicable,  serviceable,  and  reliable  chart  of  the  entire  coast  of^ Oregon 
and  California,  from  the  Columbia  river  to  Monterey,  including  the 
entrance  to  San  Francisco,  with  a  detailed  survey  of  the  mouth  of  the 
Columbia  from  sea  to  a  point  fifteen  miles  within  the  bar,  had  been 
made;  which,  on  being  presented  to  the  superintendent,  A.  D.  Bache, 
L.L.D.,  was  approved,  and  published  to  the  world,  previous  to  the 
end  of  the  year,  as  the  joint  production  of  the  late  lamented  Lieut. 
Com'g  Wm.  P.  McArthur  and  your  memorialist. 

And  your  memorialist  avers,  that  for  the  successful  accomplishment 
of  that  work,  so  laborious  and  dangerous  in  its  execution — which  so 
fully,  completely,  and  safely  opened  the  navigation  of  the  Columbia 
river,  producing  results  so  Incalculable  in  value  to  that  heretofore 
sealed  territory,  and  our  general  commerce — obtained  for  your  memo- 
rialist, as  the  associate  of  McArthur,  (who  died  from  exposure  on  the 
work  before  he  could  see  the  published  results  of  our  labors,)  high 
commendations  from  the  superintendent  of  the  coast  survey.  Profes- 
sor A.  D.  Bache,  L.L.D.,  from  the  Navy  Department,  from  the 
committees  of  Congress, (which  passed  increased  appropriations  for  the 
continuance  of  the  survey  of  the  western  coast,)  irom  the  citizens  of 
Oregon  and  California,  and  the  commercial  interests  of  the  country. 

Your  memorialist  avers,  that  he  only  retired  from  the  command  of 
the  work  now  tendered  to  him — consequent  upon  McArthur' s  decease, 
because  your  memorialist  had  been  serving  on  the  Pacific  for  six  con- 
secutive years — in  all  ten  years  and  a  half  in  that  sea — and  his  family 
now  needed  his  personal  attention. 

In  this  important  work,  strictly  professional  and  creditable  to  the 
navy,  your  memorialist  had  at  all  times  used  his  utmost  zeal  and  abili- 
ties to  sustain  the  declining  health  of  the  chief  of  the  expedition,  and 
prosecute  the  work  to  a  successful  result ;  that  result  is  before  the  world  ; 
its  value  has  been  everywhere  admitted.  And  your  memorialist  fur- 
ther says,  that  being  detached  from  the  coast  survey,  July,  1832,  your 
memorialist,  with  the  full  concurrence  of  the  honorable  the  Secretary 
of  the  Navy,  was  employed  by  the  Treasury  Department  to  proceed  to 
Europe  as  *'  special  agent"  under  its  orders,  with  lat^^  ^o^^t^XA^^y^Ti- 
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tract  for  and  superintend  the  construction  of  the  Fresnel  lens  lights, 
ordered  by  Congress  to  be  illumininated  on  the  western  coast  of  the 
United  States  ;  and  that  having  completed  that  duty,  and  closed  his 
disbursement  accounts  on  the  books  of  the  treasury,  to  the  entire  satis- 
faction of  the  honorable  the  Secretary  of  the  Treasury,  in  February, 
1855,  your  memorialist  was  again  ordered  to  sea  as  a  lieutenant,  and 
served  cheerfully  and  faithfully  as  lieutenant,  and  as  first  lieutenant,  and 
executive  oflScer  of  the  flag-ship  of  the  African  squadron,  up  to  the  28th 
day  of  October  last,  when  your  memorialist  received  (being  then  on 
board  of  said  flag-ship  at  the  Cape  de  Verde  islands,)  a  copy  of  the 
following  communication,  which  the  honorable  the  Secretary  had  ad- 
dressed to  the  wife  of  your  memorialist : 

*'  Navy  Department,  Septefnber  20,  1855. 

**  Madam  :  Your  letter  of  the  18th  instant  has  been  received.  The 
Board  of  Naval  Officers,  recently  convened  in  Washington  in  accordance 
with  the  law,  merely  reported  the  names  and  ranks  of  officers  who,  in 
their  judgment,  came  within  the  provisions  of  the  recent  act  of  Con- 
gress, but  not  the  facts  or  the  grounds  upon  which  their  action  was 
based.  No  charges  were  preferred  against  any  officer.  You  will  per- 
ceive, therefore,  that  I  am  unable  to  comply  with  your  request  to  know 
what  the  charges  were  against  Lieutenant  Bartlett. 

*^  I  am,  very  respectfully,  your  obedient  servant, 

^^J.  C.  DOBBIN. 

**Mrs.  Washington  Bartlett,  Netv  York." 

Thus  ended  the  service  of  your  memorialist.  The  whole  period  of 
service  of  your  memorialist  in  the  navy  was  tivervty-two  years  and  nine 
months,  of  which  thirteen  years  and  nine  months  have  been  passed  in 
actrial  sea  service,  seven  years  on  '^  other  duty,"  and  only  two  years 
**  unemployed  ;"  but  this  time  rated  as  '^  unemployed"  was  not  passed 
in  idleness,  but  in  the  prosecution  of  the  study  of  the  Spanish  and 
Frenchlanguages,thepolitical  history, laws,  and  decisions  of  the  United 
States,  and  commercial,  admiralty,  and  international  law,  the  better  to 
prepare  your  memorialist  for  the  intelligent  performance  of  those  duties 
which  subsequent  years  and  higher  rank  should  impose  upon  him. 

And  your  memorialist  further  says,  that  while  the  conquest  and 
pacification  of  California  was  in  progress,  your  memorialist  being  then 
a  lieutenant  of  the  '*  Portsmouth/'  and  having  assisted  in  the  taking 
possession  of  the  northern  department  of  California,  was  called  by 
Commander  Montgomery,  commandant  of  the  northern  department, 
by  the  election  of  the  people,  (at  the  first  election  held  under  our  flag 
in  the  Territory,)  and  by  the  approval  and  full  concurrence  of  Commo- 
dore the  Hon.  Robert  F.  Stockton,  governor  and  commander-in-chief 
of  the  Territory,  to  the  performance  of  functions  of  civil  office  and  ad- 
ministration, of  high  trust  and  responsibility,  to  wit :  To  the  office  of 
the  chief  magistracy  of  the  town  and  district  of  San  Francisco,  (Sep- 
tember, 1846,)  and  judge  of  first  instance  ;  and  by  appointment  to  the 
office  of  ^^  collector"  and  superintendent  of  the  port,  and  judge  in  ad- 
miralty in  all  maritime  cases  occurring  in  the  northern  department. 
And  your  memorialist  confidently  avers^  that  he  acquitted  himself  in 
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these  various  offices  to  the  entire  satisfaction  of  our  government  and 
the  community,  whether  native  or  foreign,  who  flocked  to  that  port, 
and  ever  received,  and  continues  to  receive,  high  praise  for  this  service 
from  the  various  chiefs  who  commanded  the  department,  and  the  gov- 
ernor general,  who  were  best  informed  of  the  severity  and  value  of  the 
labors  of  your  memorialist ;  and  your  memorialist  only  surrendered  the 
charge  of  these  varied  duties  when  the  administration  of  the  govern- 
ment of  the  Territory  fell  into  the  hands  of  the  late  General  Kearny, 
and  the  naval  forces  proceeded  to  the  occupation  of  Lower  California, 
Sonora,  and  the  coast  of  Mexico  proper. 

And  your  memorialist  also  avers,  that  it  was  in  greatful  remembrance 
of  these  well-performed  services,  in  the  early  history  of  our  occupation 
of  that  city  and  territory,  since  so  famous  as  the  great  commercial 
wonder  of  our  country,  and  the  salutary  and  intelligent  basis  upon 
which  the  various  archives  were  established,  that  in  1850  your  me- 
morialist was  invited  by  the  *'bar*'  of  San  Francisco  to  present  him- 
-self  for  examination  as  a  counsellor  of  the  supreme  court  of  the  State, 
and  was  duly  qualified  and  commissioned  as  such  ;  and  your  memorialist 
avers  that  this  mark  of  consideration,  esteem,  and  reward  for  civil 
service — yet  strictly  a  necessity  of  naval  conquest — was  a  compliment 
paid  to  his  naval  commission. 

And  your  memorialist  declares,  that  during  his  whole  period  of  ser- 
vice he  has  done  his  whole  duty,  and  ever  been  ^^ efficient''  both 
^ ^ashore  and  afloat;"  and  that,  a  tno period  of  that  service  has  any 
charge  or  complaint  ever  been  brought  against  him  by  any  commander y 
captain^  or  commander-in-chief,  or  the  Navy  Department;  that  your 
memorialist  has  never  been  made  the  subject  of  a  naval  court-martial 
or  court  of  inquiry  ;  ever  arrested,  suspended  or  reprimanded  by  any 
superior  officer,  since  he  has  had  the  honor  to  hold  an  appointment  or 
commission  in  the  navy. 

And  your  memorialist  knows  that  he  has  ever  had,  and  still  has, 
the  respect,  confidence  and  esteem,  as  an  officer  and  gentleman,  of 
every  commander,  captain,  or  commander-in-chief  under  whom  he  has 
had  the  honor  to  serve  in  any  capacity ;  the  Secretaries  of  the  Navy  ; 
the  superintendent  of  the  Coast  Survey ;  ex-Governor  General  Joseph 
Lane,  who  was  governor  of  Oregon  while  your  memorialist  served  on 
the  coast  of  that  Territory,  and  the  Hon.  ex-Senator  Stockton,  late 
commodore  and  governor  of  California,  than  whom  the  army  or  navy 
never  had  more  gallant  and  accomplished  chieftains. 

And  your  memorialist  refers  to  the  annexed  documents,  (A,)  Appen- 
dix, to  show  in  what  manner  your  memorialist  was  held  and  esteemed 
€ts  an  efficient  officer,  by  all  his  superior  and  junior  officers,  and  the 
petty  officers  and  crew  of  the  present  flag-ship  of  the  African  squadron, 
where  your  memorialist  held  the  responsible  and  delicate  post  of  first 
lieutenant  and  executive  officer  of  a  cruising  frigate,  down  to  the  28th 
October  last,  and  where  your  memorialist  would  still  be  on  ^^sea  ser- 
vicCj"  but  for  the  action  of  the  late  ''board." 

But  your  memorialist  has  to  state,  that  all  this  has  availed  him 
nothing  to  sustain  him  in  his  commission  as  an  ''efficient"  officer  of 
the  navy ;  for  by  the  act  of  Congress  of  the  28th  February,  A.  D. 
1866,  entitled  An  act  to  promote  the  efficiency  of  the  navy,  a  board  of 
Rep.  237 3 
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officers  was  created,  which  ''board/'  acted  upon  by  some  influence  or 
allegations  unknown  to  your  memorialist  and  to  the  Navy  Depart- 
ment— (see  the  letter  of  the  20th  September,  before  quoted) — has  re- 
commended to  the  President  of  the  United  States  that  the  name  of 
your  memorialist  should  be  ''stricken  from  the  rolls,''  and  in  accor- 
dance with  such  reccommendation  or  opinion,  unaccompanied  by 
charges,  facts,  or  proofs  of  any  kind  to  direct  the  judgment  of  the 
executive,  the  name  of  your  memorialist  has  been  stricken  from  the 
rolls  ;  and  the  information,  so  astonishing  to  your  memorialist,  reached 
him  when  in  the  full  performance  of  his  duties  on  the  coast  of  Africa. 
Your  memorialist,  with  the  "regrets,"  and  bearing  with  him  the 
highest  commendations  of  his  commanders,  brother  officers,  and  crew, 
was  permitted  to  return  to  the  United  States. 

Your  memorialist  will  not  detain  the  Congress  of  the  United  States 
with  any  argument  or  proof  of  the  baneful  efiects  of  this  law  upon 
the  justice  and  sympathies  of  the  country  for  its  navy,  and  its  still 
more  baneful  results  upon  the  chivalry  and  esprit  du  corps  of  a  ser- 
vice which  has  never  had  its  escutcheon  tarnished  before  the  enemies 
of  the  country,  but  has  now  received  a  staggering  blow  from  the 
mistaken  zeal  of  its  friends,  urged  on  by  a  few  within  its  own  bosom, 
till  an  inquisitorial  court  has  been  created,  and  acted  in  a  manner 
which  shocks  every  sentiment  of  justice  inherent  in  a  free  people. 

It  is  sufficient  for  your  memorialist  to  say,  that  he  believes,  (and  in 
this  opinion  is  sustained  by  the  best  legal  talent  of  the  country,)  that  the 
law  itself  is  clearly  within  the  description  of  "acts*'  so  ably  described 
by  our  great  commentators,  Marshall,  Story,  and  Kent,  in  the  great 
text-books  of  the  law  as  ex  post  facto,  and  therefore  unconstitutional ; 
but  if  not  unconstitutional,  and  therefore  justly  upon  the  statute  as  a 
measure  of  naval  reform  and  progress,  the  more  than  extraordinary 
manner  in  which  it  has  been  executed,  the  department  instructing  the 
board  that  its  action  was  only  "advisory,"  and  the  President,  that 
the  finding  of  the  board  was  "mandatory,"  or  to  that  effect;  hastily, 
inconsiderately  J  without  notice  to  parties,  without  any  pretence  of 
having  been  guided  by  rules  of  evidence  known  to  every  schoolboy  in 
the  land,  and  in  a  manner  so  utterly  repugnant  to  the  great  principles 
of  civil  liberty,  or  the  laws  of  courts-martial,  which  guarantee  that 
the  accused  shall  have  the  right  to  confront  his  accusers  and  witnesses, 
and  meet  them  face  to  face ;  that  the  law  and  its  action  is  obnoxious 
to  the  great  majority  of  those  who  have  been  temporarily  benefitted 
by  it;  that  without  any  of  these  rights  being  considered  as  attaching 
to  the  holder  of  an  honorable  commission,  your  memorialist  has  been 
assaulted  in  the  dark,  stricken  down  in  secret,  and  has  appealed  in 
vain  to  know  why  and  wherefore.  See  the  annexed  correspondence 
with  the  president  of  the  board. 

In  that  great  charter  of  our  liberties  to  which  the  names  of  John 
Hancock  and  Josiah  Bartlett  are  attached,  who,  with  Charles  Carroll 
of  CarroUton,  and  their  immortal  associaJteSy  "  pledged  their  lives, 
their  fortunes,  and  their  sacred  honors  to  maintain,"  leaving  it  as  an 
imperishable  legacy  of  honor  and  renown  to  their  descendants,  it  is 
charged  that  one  of  the  high  crimes  which  England  had  committed 
agwist  her  loyal  colonies  was  the  transportation  of  colonial  citizens 
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beyond  sea,  and  putting  them  under  trial,  where  they  had  no  counsel, 
no  documents,  no  witnesses,  to  sustain  them  in  defence.  This  law  and 
its  execution  has  been  less  merciful,  is  less  defensible,  than  those 
tyrannical  acts — for  the  country  furnished  citizens  with  honorable 
commissions,  and  sent  them  abroad  in  its  service  to  uphold  the  honor 
of  the  country,  and  cause  her  flag  to  be  respected  on  dangerous  seas 
and  sickly  coasts  ;  and,  as  a  reward  for  such  service,  well  performed, 
and  proudly  stated  to  the  world  as  the  gallant  conduct  of  American 
officers,  '* Rolando"  and  '^Maffit"  are  ^^furUmghed;''  Maury  is  "re- 
tired ;"  ^^Steyens,"  "Walbach,"  "Sterrett,"  "Shaw,"  and  scores  of 
other  meritorious  and  "efficient"  officers,  who  are  proving  their  effi- 
ciency at  this  moment,  are  retired,  furloughed,  or  "dropped." 

Therefore  your  memorialist  appeals  to  the  Congress  of  the  nation  to 
be  heard  in  his  defence,  and  his  commission  and  original  position  in 
the  navy — for  which  he  has  battled  the  enemies  of  his  country,  the 
storms  of  the  ocean,  and  the  pestilence  of  sickly  coasts,  (yet,  through 
the  mercy  of  God,  possessed  of  a  constitution  and  health  which  fits 
him  for  every  duty,  ashore  or  afloat) — shall  be  restored  to  him. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray. 

WASH'N  ALLON  BARTLETT. 


APPENDIX. 

Letter  from  Commander  F,  B.  EUison,  United  States  navy. 

Hempstead,  Long  Island,  January  17,  1856. 

Dear  Sir  :  La  reply  to  your  request  that  I  would  state  my  opinion 
of  your  efficiency  as  an  officer,  and  your  deportment  as  a  gentleman^ 
during  our  recent  association  on  board  the  '^Jamestown,"  where  you 
served  under  my  command,  I  with  great  pleasure  say,  that  in  every 
particular,  as  a  zealous  and  capable  officer,  and  a  well-informed,  in- 
telligent gentleman,  I  regarded  you  as  most  exemplary.  Commodore 
CraDDe  frequently  expressed  himself  to  me  in  very  warm  terms  of 
you  as  a  highly  accomplished  officer,  and  like  expressions  were  made 
from  all  your  messmates  in  the  ward-room,  showing  a  uniformity  of 
opinion  throughout  the  ship.  v 

Sincerely  trusting  that  the  error  which  seems  to  have  been  made  in 
your  case  may  speedily  be  rectified,  and  that  you  may  be  honorably 
restored  to  your  former  position  in  the  navy, 

I  am,  very  truly,  your  obedient  servant  and  friend, 

FKAS.  B.  ELLISON, 
Commander  United  States  navy. 

W.  A.  Bartlbtt,  Esq.,  Washington,  D.  C. 


Testimonial  of  Commodo^x  Crabbe,  United  States  n^vy. 

Unttbd  States  Ship  Jamestown, 

Porto  Grande,  October  23,  1855. 

Sir  :  I  have  received  your  letter  of  this  day's  date,  containing  a 
copy  of  a  letter  from  the  honorable  Secretary  of  the  Navy  to  Mrs. 
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Bartlett,  [the  same  published  in  the  body  of  the  memorial,]  in  rela- 
tion to  your  retirement  from  the  navy  of  the  United  States. 

Although  I  have  not  received  anything  official  from  the  department 
upon  the  subject,  yet  the  honorable  Secretary's  letter  to  Mrs.  Bart- 
lett, and  the  reasons  set  forth  by  yourself,  will  no  doubt  justify  me  in 
relieving  you  from  further  duty  on  board  this  ship.  In  doing  so, 
however,  I  cannot  avoid  saying  that  I  deeply  regret  the  loss  of  your 
services.  Your  gentlemanly  and  officer-like  bearing,  whilst  under 
my  command,  has  uniformly  met  my  warmest  ai)probation. 
I  am,  with  great  respect,  your  obedient  servant, 

THOMAS  CRABBE, 
CommandeT'in'Chief  of  United  States  naval  forces^  coast  of  Africa. 
Lieutenant  W.  A.  Bartlett, 

United  States  ship  ^^ Jamestown,'' 


Testimonial  of  Lieutenant  Commanding  James  F,  Armstrong. 

United  States  flag-ship  * 'Jamestown,'' 

Porto  Grande,  St.  Vincent,  October  23,  1855. 

Dear  Sir  :  In  forwarding  you  the  enclosed  letter  from  Commodore 
Crabbe,  relieving  you  from  further  duty  in  this  ship,  I  beg  leave  to 
assure  you  of  my  deepest  regret  for  the  cause  that  has  produced  it, 
and  for  the  interruption  of  an  intercourse  and  association  always  con- 
fidential, harmonious,  and  friendly. 

I  shall  ever  esteem  you  in  your  character  as  an  officer  and  gentle- 
man, and  in  parting  from  you  tender  you  my  sincerest  wishes  for  your 
restoration  to  the  service  and  for  your  future  welfare. 
Very  respectfully,  your  obedient  servant, 

JAS.  FRANCIS  ARMSTRONG, 

Lieutenant  Commariding. 
Lieutenant  Wash'n  A.  Bartlett,  United  States  ship  Jamestotvn. 


Testimonial  of  all  the  Commissioned  Officers  of  the   United  States  flag- 

ship  Jamestown. 

Porto  Grande,  St.  Vincent,  October  24,  1855. 

Dear  Sir  :  We  entertain  too  high  an  appreciation  of  your  charac- 
ter as  a  gentleman  and  an  officer,  and  too  warm  a  regard  for  you  as 
a  messmate  and  friend,  to  allow  you  to  leave  us  without  saying  to 
you,  in  the  sincerity  of  our  hearts,  that  we  deeply  regret  that  you  are 
about  to  part  from  us,  and,  above  all,  the  cause  that  takes  you  away. 

In  the  difficult  and  responsible  relation  that  you  have  sustained  to 
us,  as  executive  officer  of  the  ship,  you  have  ever,  whilst  discharging 
your  duties  with  fidelity,  borne  yourself  towards  us  with  the  utmost 
frankness,  conciliation,  and  courtesy.  And,  in  the  more  intimate 
and  kindly  relation,  as  a  member  of  the  little  society  that  we  form 
amongst  ourselves^  and  which  can  subsist  in  harmony  onljs  by  mutual 
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cultivation  of  friendly  feelings  and  the  practice  of  friendly  offices, 
you  have  endeared  yourself  to  us  by  your  uniform  amiability  of  dis- 
position, and  by  the  desire  you  have  ever  evinced  to  cherish  the  most 
cordial  intercourse  with  us  all. 

We  therefore  beg  to  assure  you,  that  in  parting  from  us  you  are 
taking  leave  of  those  who  will  ever  remember  you  with  pleasure,  and 
who,  whatever  fortunes  may  betide  you,  will  always  continue  your 
well-wishers  and  friends. 

Ever,  very  truly,  yours, 

Geo.  Clymbr,  Fleet  Surgeon,  ranking  with  Commander^ 

T.  H.  Patterson,  LietUenant, 

Edward  N,  Barnbtt,  Lieutenant, 

T.  M.  Taylor,  Purser,  {rank  of  Commander,) 

Julian  Mters,  Lieutenant, 

Sam'l  Rich'd  Swann,  Assistant  Surgeon, 

John  L.  Hbylen,  Commodore's  Secretary, 

Jno,  E.  Hart,  Acting  Master  and  Lieutenant, 

Jas.  M.  Bradford,  Acting  Lieutenant, 

Chas.  W.  Thomas,  Chaplmn. 
Lieutenant  Washington  A.  Bartlbtt. 


Letter  from  the  Junior  Officers  of  the  Jamestown. 

United  States  ship  Jamestown, 
Porto  Grande,  St.  Vincent^  October  24,  1855. 

Sib  :  You  are  about  to  return  to  your  home  ;  in  so  doing  the  mem- 
bers of  the  steerage  feel  it  their  duty  to  express  to  you  their  deep  re- 
gret, and  their  sincere  gratitude  for  the  extreme  kindness  with  wnich 
you  have  universally  treated  them,  during  the  time  they  have  had 
the  pleasure  of  being  under  your  command.  You  may  be  assured 
that,  after  your  leaving  us,  you  will  ever  be  cherished  in  our  memory 
with  feelings  of  the  highest  regard  and  esteem  in  your  character  as 
an  officer  and  gentleman. 

Sir,  we  bid  you,  with  sorrow,  a  hearty  farewell ;  with  many  wishes 
for  your  fiiture  welfare  and  happiness. 

Believe  us,  very  respectfully,  your  obedient  servants, 

N.  B.  CoNCKLiN,  Master's  Mate, 
C.  W.  Lawrence,  Master's  Mate, 
Val  Hall  Voorhbes,  Master's  Mate, 
0.  N.  Henckel,  Master's  Mate, 
H.  B.  Johnson,  Captain's  Clerk. 

Lieutenant  W.  A.  Bartlett,  United  States  navy. 


Letter  from  the  Warrant  Officers  of  the  United  States  ship  Jamestown. 

Porto  Grande,  St.  Vincent,  October  26,  1855. 
Sir:  It  is  with  feelings  of  the  most  heartfelt  sorrow  that  we  address 
these  few  lines  to  you. 
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You  are  about  to  return  to  your  home,  and  we,  as  officers,  who 
have  taken  pleasure  in  being  under  your  command,  cannot  think  of 
your  leaving  us  without  expressing  our  thanks  for  the  gentlemanly 
manner  in  which  we  have  been  treated  by  you. 
Your  name  may  ever  live  fresh  in  our  memories. 
Hoping  that  you  may  succeed  in  all  your  undertakings,  we  remain, 
yours,  truly, 

William  Cope,  Gunner, 
John  McKinlby,  Boaiswainf 
Joseph  R.  Smith,  Carpenter. 

Lieutenant  W,  A.  Bartlett,  United  States  navy. 


Testimonial  from  the  Petty  Officers  and  Crew  of  the  ^^  Jamestoum." 

United  States  ship  Jamestown, 

Of  Porto  Grande,  October  29,  1855. 

Sir:  In  the  discharge  of  my  duties  as  sailmaker  of  this  ship,  I  have 
learned  much  of  the  disposition  of  the  crfew,  and  the  feeling  they  have 
toward  you,  particularly  during  the  time  you  have  served  as  executive 
officer,  and  beg  leave  to  state  that  they,  being  aware  of  your  intended 
departure  for  the  States,  have  expressed  a  wish  to  me,  and  through  me, 
to  testify  their  regret  that  you  nave  occasion  to  leave  them  prior  to 
the  end  of  the  cruise. 

Since  I  have  been  attached  to  the  navy  I  have  seen  other  officers 
who  have  gained  the  esteem  of  their  ship's  company,  but  never  to  such 
a  degree  as  you  have  from  the  hardy  sons  of  Neptune  comprising  this 
ship's  crew.  Your  capabilities  as  a  lieutenant,  and  your  bearing  as 
an  officer  and  gentleman,  have  won  their  admiration,  and  they  say 
thev  cannot  let  you  depart  without  this  token  of  their  gratitude  and 
their  esteem. 

Very  respectfully,  yours,  &c., 

WM.  N.  MAUL,  SaUmaker. 

Approved — 

Wm.  Plummbr,  Captain  Forecastle. 
James  Young,  Captain  Fore-top. 
Henry  P.  Grace,  Captain  Main-top, 
Charles  Stewart,  Captain  Mizen-top. 
Thomas  W.  McCready,  Captain  After-guard. 
Thomas  Kitchen,  Captain  Held. 
David  Esbeck,  Signal  Quartermaster. 
George  Potter,  Boatswain's  Mate. 
William  Thomas,  Saitmaker^s  Mate. 
John  H.  Loveless,  Carpenter's  Maie. 
Daniel  Hussey,  Gunner's  Mate. 
John  D.  Gorman,  Master-at-arms. 
Charles  Swanson,  Tecman. 
Jambs  McFarland,  Cooper. 
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P.  S. — They  all  wish  to  sign  and  approve,  but  as  it  would  occupy 
too  much  time  and  too  large  a  space,  I  could  only  permit  one  from 
each  part  of  the  ship,  who  bears  testimony  as  to  the  sentiments  of  the 
gangs  to  which  they  are  attached. 

W.  N.  MAUL. 


United  States  Surveying  Schooner  *  *  Ewing,  ' ' 

San  Francisco,  October  12, 1850. 

Sir  :  You  will  proceed  to  Washington  by  the  first  opportunity, 
carrying  with  you  the  results  of  our  labors  for  the  past  season. 

Immediately  on  your  arrival  at  Washington  you  will  report  to  the 
superintendent  of  the  United  States  Coast  Survey,  and  lay  before  him 
our  works  and  reports. 

You  will  also  inform  the  superintendent,  in  detail,  the  peculiar 
situation  of  the  country,  and  the  wants  of  the  survey  on  this  coast. 

It  only  remains  for  me  to  thank  you  for  the  zealous  assistance  you 
have  afforded  me  since  your  attachment  to  this  vessel,  and  to  wish  a 
happy  reunion  with  your  family  and  friends. 
I  am,  respectfiiUy  and  truly,  yours, 

WM.  P.  McARTHUR, 
Lieut,  Comd'g  and  Assisstant  U.  S.  Coast  Survey, 
W.  A.  Bartlett,  Lieutenant. 

Reported,  Willis  Station,  November  26th,  1850. 

A.  D.  BACHE. 


Letter  from  the  Hon.  John  T.  Mason ,  ex-Secretary  of  the  Navy^  to  Hon, 
James  Guthrie,  Secretary  of  the  Treasury, 

Paris,  September  2,  1854. 

Dear  Sir  :  Lieutenant  Bartlett,  of  the  United  States  navy,  is  about 
leaving  Paris,  on  his  return  to  the  United  States.  It  gives  me  great 
pleasure  to  bear  my  testimony  to  the  care  and  vigilance  with  which 
this  gentleman  has  performed  his  responsible  duties  since  I  have  been 
here,  and  to  express  my  admiration  of  the  splendid  lights  which  have 
been  manufactured  under  his  supervision  for  the  coasts  of  the  United 
States. 

I  do  not  believe  that  there  are  in  the  world  superior  mechanical 
structures  for  the  safety  of  commerce  than  those  which  have  been  pre- 
pared here  under  the  superintendence  of  Mr.  Bartlett.  The  chief 
credit  is  unquestionably  due  to  the  faithful  and  skillful  manufacturers, 
but  no  small  share  is,  in  my  judgement,  due  to  Mr.  Bartlett,  who  has 
displayed  zeal,  industry  and  intelligence  in  the  performance  of  his 
duties.  I  hope  that  you  will  not  consider  me  obtrusive  in  thus  ex- 
pressing my  admiration  of  the  lens  lights  prepared  here  for  the  ex- 
posed and  dangerous  coasts  of  my  country. 

I  have  the  honor  to  be,  most  respectfully, 

J.  Y.  MASON. 

Hon.  James  Guthrib, 

Secretary  of  the  Treasury,  Washington. 
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H  Street,  Washington,  D.  C, 

January  16,  1856. 
Sir:  I  acknowledge  the  receipt  of  your  letter. 
The  hoard  of  which  I  was  the  senior  oflScer,  and  of  the  action  of 
which  you  complain,  having  some  time  since  completed  the  duty 
assigned  it,  has  been,  as  I  suppose  you  know,  dissolved  by  the  author- 
ity by  which  it  was  appointed  ;  and  I  am  of  the  opinion  that  no  indi- 
vidual of  its  late  members  is  competent  to  speak  for  it  in  relation  to 
the  matters  which  came  before  it,  or  of  the  gounds  on  which  any  of 
its  decisions  were  made. 

No  inference,  either  favorable  or  unfavorable,  should  be  drawn  from 
my  conduct  towards  any  person  whose  name  may  have  been  embraced 
in  the  report  of  the  board,  as  to  my  individual  opinion  in  relation  to 
him,  or  as  to  my  vote  in  his  case ;  it  has  always  been  my  endeavor  to 
keep  my  social  relations  free  from  influence  by  anything  of  an  un- 
pleasant nature  that  may  occur  in  the  discharge  of  my  official  duties. 
With  due  respect,  I  am,  &c.,  &c. 

W.  B.  SHUBRICK. 

Washington  A.  Bartlett,  Esq. 


Testim(mial  of  Commodore  F.   A,  F.   LavaUette  on  the  services  of 
Lieut,  Bartlett  in  the  Pacific  Squadron. 

Philadelphia,  January  22, 1856. 

Dear  Sir:  I  have  received  your  letter  of  the  22d  instant,  in  which 
you  state,  that  "while  absent  from  the  country,  serving  as  first  lieuten- 
ant of  the  flag-ship  of  the  African  squadron ,  it  has  pleased  the  late  ^Navy 
Board '  to  present  my  name  to  the  President  to  be  stricken  from  the  rolls 
as  lieutenant  in  the  navy. 

"I  have  had  the  honor  to  serve  under  your  command  as  a  midship- 
man, and  again  as  lieutenant,  commanding  the  armed  prize  brig 
Argo  in  the  Gulf  of  California,  and  in  the  attack  on  Guaymas,  and  its 
occupation.  On  that  occasion  you  did  me  the  honor  to  assign  me  to 
the  most  advanced  post,  on  the  night  previous  to  the  attack,  out  of 
supporting  distance  of  the  guns  of  the  squadron,  and  out  of  sight,  being 
covered  by  the  island  which  separated  me  from  the  squadron. 

"  How  did  I  bear  myself  on  that  occasion?  Did  I  meet  your  expecta- 
tions or  not? 

"Prom  your  knowledge  of  me,  my  abilities  and  acquirements,  was  or 
was  I  not  an  efficient  officer  of  the  Pacific  squadron  during  the  Mexican 
war?'' 

In  answer,  I  have  to  state,  that  your  foregoing  statements  of  our 
operations  in  the  Gulf  of  California  are  correct  in  every  particular. 
Your  conduct  on  that  occasion  not  only  met  my  approbation,  but  the 
activity,  energy,  and  skill  which  you  displayed  in  getting  your  gun 
landed,  merited — and  the  effect  which  it  produced,  by  your  manage- 
ment, upon  the  works  of  the  enemy  entitlea  you  to — the  highest  praise. 
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Your  abilities  and  acquirements  I  consider  quite  equal  to  any  of" 
your  grade^   and  very  superior  to   very  many  of  them.     I  certainly 
viewed  you  as  an  eflScient  officer  of  the  Pacific  squadron. 
I  am,  respectfully,  your  obedient  servant, 

E.  A.  P.  LAVALLETTE. 
Wash'n  a.  Baetletit,  Esq., 

Late  Lieut,  U,  S.  Navy,   Washington  City,  D,  C. 


Correspondence  bettoeen  the   Committee  and  Mr,    Bartlett  during  the 
investigation  of  his  case. 

Dexter's  Hotel,  Washington, 

March  1,  1856. 

Sir  :  Having  learned  from  your  committee  that  you  are  to  take  into- 
consideration  my  memorial  to-morrow  at  12  o'clock,  I  have  to  request 
that  you  will  be  pleased  to  summon  before  you  the  following  named 
gentlemen,  believing  that  their  testimony  may  become  necessary  to  a 
complete  knowledge  of  facts,  viz  :  Captain  J.  B.  Montgomery,  United 
States  navy,  corner  I  and  15th  street,  Washington  ;  Professor  A.  D. 
Bache,  CoastSurvey ;  Hon.  AlbertSmith,  EbbettHouse;  Lieutenant  Rich- 
ard Forrest,  United  States  navy,  Washington,  and  Henry  B.  Watson 
esq. ,  late  captain  United  States  marine  corps.  North  Carolina  ;  should 
circumstances  demand  the  presence  of  others,  1  shall  name  them  to- 
the  honorable  chairman  of  the  committee. 

Very  respectfully,  sir,  your  obedient  servant, 

WASHINGTON  A.  BARTLETT. 

S.  R.  Mallory^  Esq., 

Chairman  Naval  Committee. 


Senate  Naval  Committee  Room, 

March  11, 1856. 

Sir  :  I  am  instructed  by  the  Naval  Committee  of  the  Senate,  to 
whom  was  referred  your  memorial  upon  the  subject  of  your  dismissal 
frow  the  navy,  to  notify  you  that  they  have  the  same  under  considera- 
tion ;  that  a  member  of  the  late  Naval  Board  is  now  before  them  to 
disclose,  upon  oath,  the  reasons  which  induced  the  action  of  the  board 
in  your  case,  and  a  recommendation  of  your  dismissal  by  a  vote  of  14 
to  1,  and  to  say  to  you  that  you  may  attend  and  participate  in  the  er- 
aminations  of  the  action  of  the  board  in  your  case  at  your  pleasure. 

C.  W.  DOWNING, 
Chrk  Committee  Naval  Affairs. 

W.  A.  Bartlett,  Esq. 


42  WASHINGTON    A.    BARTLETT. 

Senate  Naval  Committee  Boom, 
March  25,  1856. 

Sir:  I  am  instructed  by  the  Senate  Committee  on  Naval  Affairs  to 
inform  you,  that  you  are  at  liberty  to  examine  the  evidence  before  it 
in  your  case,  in  the  investigation  of  which  you  personally  participated 
to  a  considerable  extent ;  and  to  produce  each  explanations  touching 
the  subject  of  their  inquiries  as  to  you  may  seem  expedient. 

Should  you  desire  to  examine  any  witnesses  who  are  subject  to  the 
order  of  the  Navy  Department,  the  committee  will  cause  them  to 
attend  for  this  purpose.     Respectfully,  &c., 

C.  W.  DOWNING, 
Clerk  Cam.  Naval  Affairs  of  the  Senate. 

W.  A.  Bartlett,  Esq. 


Dexter' s  Hotel, 
Washington,  March  26,  1856. 

Sir  :  I  have  this  morning  received  the  communication  of  yesterday's 
date  made  to  me  by  Mr.  C.  W .  Downing,  clerk  to  the  Committee  of  Naval 
Affairs  of  the  Senate,  in  wjiich  it  is  stated  that  *'I  (he)  am  instructed 
by  the  Senate  Committee  on  Naval  Affairs  to  inform  you,  that  you  (I) 
are  at  liberty  to  examine  the  evidence  before  it  in  your  (my)  case,  in 
the  investigation  of  which  you  (I)  personally  participated  to  a  con- 
siderable extent ;  and  to  produce  such  explanations  touching  the  sub- 
ject of  their  inquiries  as  to  you  (me)  may  seem  expedient.*'  And  also 
should  "you  (I)  desire  to  examine  any  witnesses  who  are  subject  to 
the  order  of  the  Navy  Department  the  committee  will  cause  them  to 
attend  for  this  purpose."  And  in  reply,  in  order  that  I  may  meet 
the  views  of  the  committee,  as  above  expressed,  I  have  to  request 
that  your  clerk  may  be  directed  to  furnish  me  with  a  complete  copy 
of  all  the  testimony  or  documents  in  my  case,  in  order  that  I  may  oe 
able  to  furnish  a  list  of  the  witnesses  and  obtain  the  documents  re- 
quisite to  present  to  the  committee  in  the  case. 

Very  respectfully,  your  obedient  servant, 

WASH'N  A.  BABTLETT. 

Hon.  S.  B.  Mallory, 

Chairman  Naval  Committee,  Senate. 


Senate  Naval  Committee  Boom, 

March  31,  1856. 

Sir  :  In  reply  to  your  note  of  26th  instant,  addressed  to  the  chair- 
man of  this  committee,  I  am  instructed  by  the  committee  to  inform 
you  that  the  duties  of  clerk  of  the  committee  are  such  that  he  would  not 
have  time  to  furnish  you  with  copies  of  the  evidence  taken  in  your 
case,  but  you  are  at  liberty  to  copy  it,  or  have  it  copied  in  the  com- 
mittee room,  while  the  clerk  is  present. 
BespectfuUy,  &c., 

C.  W.  DOWNING, 
Clerk  Com.  Naval  Affairs  of  the  Senate. 
W.  A.  Babtlett,  Esq. 
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Washington,  April  1,  1856. 
Sir  :  The  Naval  Committee  having  permitted  the  testimony  taken  in 
my  case  to  be  furnished  me,  as  I  requested  in  my  note  of  the  26th  ultimo, 
I  trust  it  will  not  be  regarded  as  a  fit  subject  for  senatorial  reference 
until  I  have  had  an  opportunity  to  reply  to  it,  as  I  pledged  myself  to 
do  in  my  letter  of  the  eleventh  March  last. 
Your  obedient  servant, 

WASHINGTON  A.  BARTLETT. 
To  the  Chairman  of  the  Naval  Committee,  U.  S.  Senate. 


Senate  Naval  Committee  Room, 

April  28,  1856. 

Sir  :  I  am  instructed  by  the  Committee  on  Naval  Affairs  of  the  Senate 
to  inform  you  that  the  committee  will  be  prepared  to  report  upon  your 
case  on  Monday  next,  and  that  any  testimony  you  desire  to  produce 
before  the  committee  must  be  presented  on  or  before  Thursday  next. 
Respectfully,  your  obedient  servant, 

C.  W.  DOWNING, 
Clerk  Committee  Naval  Affairs, 


Washington,  April  28,  1856. 

Sir  :  I  have  just  received  a  note  of  this  date  from  the  clerk  of  your 
committee,  stating  that  he  was  instructed  to  inform  me  '*  that  the 
committee  would  be  prepared  upon  your  (my)  case  on  Monday  next, 
and  that  any  testimony  you  (I)  desire  to  produce  before  the  commit- 
tee must  be  presented  on  or  before  Thursday  next." 

All  the  testimony  taken  before  you,  as  I  understand,  was  written 
down.  After  it  had  been  concluded,  on  my  application,  you  permitted 
the  clerk  to  furnish  me  with  a  certified  copy  thereof ;  this  was  done 
on  the  8th  day  of  April.  Since  that  period  1  have  been  busily  engaged 
in  collecting  my  evidence  and  preparing  my  reply.  Considering  the 
nature  of  tne  charges  and  the  remoteness  of  the  localities  where  the 
transactions  occurred  out  of  which  some  of  the  charges  arise,  the  time 
which  I  have  consumed  is  brief  indeed.  But  by  great  industry  I  have 
the  pleasure  now  to  say  that  my  reply  is  completed. 

For  the  purpose  of  facilitating  the  examination  by  the  committee 
of  the  numerous  documents,  &c.,  which  make  a  part  of  it,  I  have 
placed  the  whole  in  the  hands  of  the  printer,  and  will  be  enabled  to 
furnish  it  to  the  committee  on  an  early  day  next  week. 

I  trust  therefore  I  will  not  be  considered  as  asking  from  the  commit- 
tee too  great  a  favor,  in  a  matter  where  my  personal  character  is  to  be 
vindicated,  that  they  postpone  the  consideration  of  this  matter  until 
Thursday  week. 

With  great  respect,  I  have  the  honor  to  be  your  obedient  servant, 

WASHINGTON  A.  BARTLETT. 

Hon.  S.  R.  Mallory, 

Chairman  Naval  Committee,  Senate. 
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Washington  City,  May  7,  1856. 

Sir  :  I  transmit  herewith  my  answer  to  the  charges  and  testimony 
before  your  committee,  on  the  subject  of  my  memorial. 

I  trust  that  it  will  be  found  to  be  conclusive ;  but  should  there 
remain  any  doubt  upon  the  mind  of  the  committee,  I  stand  prepared, 
whenever  or  wherever  opportunity  shall  be  afforded — ^under  those 
safe-guards  which  'the  law  of  the  land  has  prescribed  for  the  protec- 
tion of  the  innocent — to  ''  make  good  my  defence." 

In  case  this  course  should  be  authorized  and  required,  I  beg  leave 
to  append  a  list  of  my  witnesses. 

I  am,  respectfully,  &c., 

WASH'N  A.  BARTLETT. 
Hon.  Stephen  R.  Mallory, 

Chairman  of  the  Naval  Committee  of  the  Senate, 

For  list  of  witnesses  see  pages  51  and  52  of  printed  document 
transmitted  herewith.  W.  A.  B. 


Senate  Naval  CoMMinEE  Room,  May  9,  1856. 
Sir  :  In  reply  to  your  letter  of  7th  instant,  I  am  instructed  by  the 
Committee  of  Naval  Affairs  to  say,  that  the  committee  will  confine 
its  report  to  the  facts  (and  their  opinion  thereon)  involved  in  the 
three  following  transactions : 

Ist.  The  sale  of  a  shawl  at  Monterey  in  1846. 
2nd.  Your  conduct  in  the  discharge  of  your  duties  as  caterer  of 
the  ward-room  mess  in  the  Portsmouth. 

3rd.  The  introduction  of  certain  goods  at  San  Francisco,  while  you 
were  in  command  of  the  Ewing. 

If  you  wish  to  present  before  the  committee  witnesses  to  be 
examined  respecting  these  facts,  it  will  be  glad  to  defer  the  report  on 
your  memorial  for  that  purpose  for  a  reasonable  time ;  and  if  any  of 
them  be  within  reach  of  orders  from  the  Navy  Department,  they  will 
be  given  on  your  application. 

Respectfully^  your  obedient  servant, 

C.  W.  DOWNING, 
Clerk  Committee  of  Naval  Affairs, 


Washington,  May  10,  1856. 

Sir:  I  have  to  acknowledge  the  receipt  of  a  letter  from  the  clerk  of 
your  committee,  dated  on  yesterday,  informing  me  that  your  commit- 
tee *'will  confine  its  report  to  the  facts  (and  their  opinion  thereon) 
involved  in  the  three  following  transactions : 

*'lst.  The  sale  of  a  shawl  at  Monterey  in  1846. 
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*'2d.  Your  conduct  in  the  discharge  of  your  duties  as  caterer  of  the 
ward-room  mess  of  the  Portsmouth. 

"3d.  The  introduction  of  certain  goods  into  San  Francisco  while 
you  were  in  the  command  of  the  Ewing." 

I  have  already  had  the  honor  of  exhibiting  my  explanations,  and 
such  proofs  as  were  within  my  reach  at  the  time,  of  the  entire  falsity 
not  only  of  these  allegations,  but  also  of  those  which  charged  me  with 
**  speculating  on  a  private  library,  and  meanly  soliciting  svbscriptions 
from  individuals  y  some  of  whom  it  was  well  known  would  not  continue  in 
the  ship  longer  than  her  outward  passage,  and  among  whom  was  a  public 
functionary,''  and  with  presenting  an  a^ccount  to  the  Treasury  Depart- 
ment  for  my  expenses  while  at  Paris,  which  were  not  admitted  until 
altered,  and  which  contained  charges  for  items  deemed  discreditable  to 
me  as  an  officer.  • 

As  these  two  last  charges  are  not  included  in  the  present  notifica- 
tion, I  conclude  that  the  committee  are  already  entirely  convinced  of 
their  entire  falsity,  and  will  do  me  the  justice  so  to  declare  when  the 
proper  time  arrives. 

In  reference  to  the  items  contained  in  the  present  notification,  I 
have  no  further  explanation  to  make.  The  witnesses  within  my  reach 
I  have  appealed  to,  and  copies  of  their  statements  and  letters  in  refer- 
ence to  the  second  and  third  specifications  are  before  you.  I  am  ready 
to  produce  the  originals  and  verify  them.  If  the  committee  would 
aend  subpoenas  to  these  witnesses,  I  feel  very  confident  they  would  at- 
tend, or  if  they  consider  they  have  not  the  power  to  use  this  means, 
which  is  ordinarily  regarded  as  necessary  to  the  investigation  of  such 
a  subject,  an  informal  invitation  on  the  part  of  the  committee  would 
probably  secure  this  end.  I  shall  myself  address  these  gentlemen, 
And  use  my  influence  to  procure  their  attendance  at  as  early  a  day  as 

ewsible.  The  gentlemen  referred  to  are  Captain  J.  B.  Montgomery, 
nited  States  Navy,  Washington;  Henry  B.  Watson,  esq.,  late  cap- 
tain United  States  marine  corps.  Aline  Park,  near  Smithfield,  John- 
ston county.  North  Carolina;  Joseph  W.  Revere,  esq.,  late  lieutenant 
United  States  navy,  Morristown,  New  Jersey;  James  W.  Bingham, 
88  Wall  street,  New  York ;  E.  H.  Harrison,  esq.,  Girard  House,  Phil- 
adelphia; Professor  A.  D.  Bache,  Washington  ;  Captain  A.  V.  Fra- 
ser.  United  States  revenue  service,  Treasury  Department ;  A.  C.  Ehind, 
late  lieutenant  United  States  navy,  Stapleton,  Staten  Island,  New 
York;  Executive  Officer  Ewing;  Commodore  T.  Ap  Catesby  Jones, 
Washington ;  Cadwalader  Ringgold,  commander.  United  States  navy, 
Washington.  The  gentlemen  now  in  Washington  will  appear  when- 
ever notified,  and  as  soon  as  others  may  arrive  I  will  notify  the  com- 
mittee thereof. 

In  reference  to  the  first  item,  as  to  the  sale  of  the  shawl,  the  only 
witness  that  could  be  produced  is  the  lady  referred  to  in  my  printed 
** reply,"  who  is  now  at  San  Francisco. 

As  to  the  third  item,  I  am  somewhat  at  a  loss,  as  the  inquiry  is 
stated  to  refer  ''to  the  introduction  of  certain  goods  at  San  Francisco, 
while  in  command  of  the  Ewing."  In  my  reply  I  have  admitted  that 
I  did  introduce  goods  as  is  here  stated.  I  presume,  however,  from 
the  evidence^  that  something  more  than  this  is  intended  by  the  com- 
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mittee,  for  they  surely  cannot  intend  to  investigate  the  mere  fact  of 
introducing  goods.  I  understood  the  charge  to.be  distinctly  made 
that  I  smuggled  those  goods*^  and  used  the  Ewing  to  convey  them. 
This  I  have  pronounced  false,  and  the  witnesses  already  referred  to 
have  so  declared  it,  and  will  so  restate  it  when  called  before  you. 
I  am,  respectfully,  your  obedient  servant, 

WASH'N  H.  BARTLETT. 
Hon.  S.  R.  Mallory, 

Chairman  Naval  Committee^  United  States  Senate, 


Senate  N#val  Committee  Room,  May  12,  1856. 
Sir:  In  reply  to  your  letter  of  10th  instant,  (which  was  received 
by  the  chairman  of  the  committee  to-day,)  I  am  directed  by  the  com- 
mittee to  say,  that  they  desire  to  be  informed,  for  the  purpose  of 
avoiding  unnecessary  delay,  as  to  which  of  the  three  transactions, 
specially  referred  to  in  their  letter  to  you  of  9th  instant,  each  of 
the  witnesses  named  in  your  letter  of  the  10th  instant  (and  received 
to-day)  is  expected  to  testify. 
Respectfully, 

C.  W.  DOWNING, 
Clerk  Committee  of  Naval  Affairs y  Senate. 
Wasb'n  a.  Bartlett,  Esq. 


Dexter's  Hotel,  Washington,  May  12,  1856. 

Sir  :  The  letter  of  your  committee  of  this  day  has  just  been  received, 
desiring  ''to  be  informed,  for  the  purpose  of  avoiding  unnecessary 
delay,  as  to  which  of  the  three  transactions,  specially  refered  to  in 
(your)  their  letter  to  you  (me)  of  the  9th  instant,  each  of  the  wit- 
nesses named  in  your  (my)  letter  of  the  10th  instant  (and  received 
to-day)  is  expected  to  testify.*' 

In  my  letter  of  the  10th  instant,  I  gave  to  the  committee  the  names 
of  the  witnesses  who  were  ''within  my  reach,"  and  whose  testimony, 
in  my  judgment,  would  be  sufficient  to  satisfy  them  as  to  the  second 
and  third  specifications  in  their  letter  of  the  9th,  and  who  would 
probably  appear  if  summoned  or  invited  by  you.  I  did  not  arrange 
the  witnesses  under  the  two  heads  or  specifications,  as  nearly  all  of 
them  were  refered  to,  in  my  printed  letter,  in  connexion  with  the  specific 
fads.  I  lose  no  time^  however,  in  complying  with  your  request  of 
this  morning. 

On  the  second  specification — Henry  B.  Watson,  esq.;  Joseph  W. 
Revere,  esq.;  Captain  J.  B.  Montgomery,  U.  S.  N. 

On  the  third  specification — E.  H.  Harrison,  esq.;  James  W.  Bing- 
ham, esq.;  A.  V.  Frazier,  esq.,  captain  revenue  service;  A.  C. 
Bhind,  esq.;  Prof.  A.  D.  Bache;  Commodore  Thos.  Ap  Catesby 
Jones ;  Commodore  Cadwallader  Kinggold,  U.  S.  navy. 
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^  As  already  stated  in  reference  to  the  first  specification,  the  only 

je  person  who  could  explain  the  transaction  as  to  the  falsely  alleged 

^  sale  of  the  shawl,  is  a  lady  who  was  present  at  the  time  of  the  trans- 

ta  action,  whose  name  I  have  not  heretofore  mentioned,  Mrs.  Thos.  0. 

Larkin,  of  Monterey,  or  San  Francisco. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

WASH'N  A.  BARTLETT. 
Hon.  S.  R.  Mallory, 

Chairman  Naval  Committee^  Senate. 


Dextbr's  Hotel,  Washington,  May  13,  1856. 

I  Dbar  Sir:   Should  there  be  any  communication  for  me  from  the 

Naval  Committee  to-day,  to-morrow,  or  next  day,  you  will  please  ad- 

f  dress  me  care  of  Hon,  P.  FhiUips,  Washington,  as  I  am  compelled  to 

be  out  of  the  city  Wednesday  and  Thursday,  but  shall  be  present  on 

[•  Friday  morning. 

You  will  please  mark  on  the  cover  of  any  such  communication, 
^^/rom  Naval  Committee." 
Yours,  very  truly, 

W.  H.  BARTLETT. 
C.  W.  Downing,  Esq.,  Clerk  Naval  Committee,  Senate. 


Senate  Naval  Committee  Room,  May  16,  1856. 

Sir:  The  meeting  of  the  committee  in  your  case  has  been  post- 
posed  until  Monday  next,  (19th  instant,)  at  10  o'clock,  a.  m.,  (in 
consequence  of  your  absence  from  the  city,)  at  which  time  you  may 
attend,  if  you  think  proper. 

The  gentlemen  mentioned  in  your  last  letter  to  the  committee  are 
expected  to  be  present  as  witnesses. 

Very  respectfully,  your  obedient  servant, 

C.  W.  DOWNING, 
Clerk  Committee  on  Naval  Affairs. 
Washington  A.  Bartlett,  Esq. 


Washington,  May  20,  1856. 

Sir:  On  the  18th  instant^  I  had  the  honor  of  enclosing  to  your 
committee  copies  of  interrogatories  to  be  propounded  to  Professor  A. 
D.  Bache,  Commodore  Ap  Catesby  Jones,  Captain  J.  B.  Montgom- 
ery, Commander  Ringgold,  Henry  B.  Watson,  late  captain  United 
States  marine  corps,  Joseph  W.  Revere,  late  lieutenant  United  States 
navy,  A.  C.  Rhind,late  lieutenant  United  States  navy.  Captain  A.  V. 
Frazer,  United  States  revenue  service,  with  the  request  ^^thal  each  may 


48  WASHINGTON    A.   BABTLBTT. 

be  distinctly  propounded  to  each  one,  and  the  answer  written  down  in  the 
precise  language  of  the  witness."  I  delivered  these  papers  in  person  to 
the  committee,  at  its  session  on  yesterday,  and  then  understood  you  to 
say  that  you  regarded  many  or  most  of  these  interrogatories  as  irrele- 
vant, and  that  the  committee  would  only  ask  such  questions  as  they 
thought  relevant.  The  interrogatories  may  not  have  been  drawn  with 
great  legal  precision ;  but  as  they  were  very  limited  in  number,  and 
mere  irrelevancy  could  injure  no  one,  I  had  hoped  that  in  so  serious  a 
matter  as  this  my  suggestions  and  wishes  would  have  been  complied 
with.  However,  while  the  committee  take  such  course  as  they  think 
proper,  I  will  continue  to  act  in  the  line  which  my  sense  of  justice  dic- 
tates, and,  therefore,  I  now  enclose  you  two  other  lists  of  interrogato- 
ries for  E.  H.  Harrison  and  James  W.  Bingham,  with  a  respectful 
repetition  of  my  request,  *^that  each  may  be  distinctly  propounded, 
and  the  answer  to  each  one  written  down  in  the  precise  language  of 
the  witness."  When  the  absent  witnesses  arrive,  I  will  notity  you  of 
the  fact.  Your  clerk  informs  me  that  Mr.  Harrison  is  sick,  and  I 
would  therefore  suggest  that  the  interrogatories  be  forwarded  to  him 
with  the  permission  that  his  answers  may  be  made  before  any  one 
.authorized  to  administer  an  oath. 

I  am,  respectfully,  your  obedient  servant, 

WASH'N  A.  BARTLETT. 
Hon.  S.  E.  Mallory, 

Chairman  Naval  Committee,  United  States  Senate, 


Dexter's  Hotel,  Washington,  May  20,  P.  M, 
Sir  :  In  compliance  with  my  promise,  to  inform  the  Committee  on 
^aval  Affairs  of  the  Senate  of  the  arrival  of  any  of  the  witnesses 
named  in  the  list  presented  by  me  to  the  committee,  I  have  to  state 
that  Mr.  James  W .  Bingham  has  arrived  this  evening,  and,  as  his 
engagements  are  pressing,  to  hope  that  the  committee  will  give  him 
^n  examination  to-morrow.  He  will  be  at  the  committee  room  from 
10  o'clock. 
Very  respectfully,  sir,  your  obedient  servant, 

WASH'N  A.  BARTLETT. 
Hon.  S.  R.  Mallory, 

Chairman  Naval  Committee,  Senate. 


Washington,  May  24,  1856. 
Sir  :  It  having  been  intimated  to  me  that  the  Committee  on  Naval 
Affairs  is  inclined  to  the  opinion,  that  I  intended,  by  the  statemient 
in  my  printed  letter,  that  on  the  arrival  of  the  seamen's  clothing  at 
San  Francisco  ' '  they  were  regularly  passed  through  the  custom- 
house," to  convey  the  impression  the  duty  had  been  paid,  or  if  the 
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committee  had  not  derived  that  impression  from  the  said  statement, 
that  the  collector  had  been  induced  to  pass  the  clothing  duty  free, 
from  my  misrepresentation  of  the  use  and  purpose  for  which  it  was 
intended.  If  such  an  impression  exists,  it  is  wholly  erroneous,  as 
will  be  seen  by  a  particular  reference  to  that  letter. 

The  charge  of  Mr.  Missroon  was,  *^  that  it  was  known  to  one  or 
more  members  of  the  Naval  Board  that  his,  Bartlett's,  conduct  on 
board  the  surveying  schooner  Ewing  was  discreditable  to  him,  and 
believed  to  be  dishonest." 

This  charge,  as  aided  by  the  implication  of  the  other  testimony  in 
the  case,  is  composed  of  two  elements  : 

1.  That  I  had  used  the  Ewing  to  convey  the  clothing. 

2.  That  the  clothing  had  been  smuggled  into  the  port. 

The  first  charge  is  disproved  by  the  receipt  for  the  freight  to  the 
ship  John  G.  Costar,  and  the  testimony  of  Mr.  Bingham.  Tne  second 
charge  is  disproved  by  the  testimony  of  Bingham,  and  the  statement 
of  the  collector,  and  the  negative  evidence  of  other  witnesses. 

While  the  charge  of  smuggling,  which  I  understand  to  be  a  '^se- 
cret "  or  *' clandestine  "  introduction  of  goods  into  a  country,  has 
always  been  peremptorily  denied,  there  has  never  been  any  denial  that 
the  duties  were  not  paid.  I  knew  just  as  well  what  Mr.  Bingham, 
who  was  the  head  of  the  house  at  San  Francisco  in  which  I  was  in- 
terested, would  state,  at  the  time  I  requested  you  to  examine  him,  as 
I  know  now.     At  page  23  I  gave  this  history  of  the  transaction : 

** While  at  Valparaiso  I  purchased  from  the  United  States  naval 
agency  $728  25  worth  of  British  sample  clothing,  (seamen's,  and 
especially  suited  for  surveying  service,)  equal  to  only  one  suit  per 
man  ;  my  object  in  doing  so  was  to  have  the  means  within  my  control 
of  supplying  the  crew  with  clothing  suitable  to  their  work  at  a  low 
price.  We  had  learned  that  clothing  had,  with  everything  else, 
reached  fabulous  prices  at  San  Francisco.  The  men's  wages  were  but 
$12  to  $18  per  month,  while  the  wages  of  the  port  were  $250  to  $300. 
These  goods  were  shipped  on  board  the  John  G.  Costar  and  not  on 
board  the  Ewing.  Tne  freight-bill  and  receipt  are  now  in  mypos- 
session,  and  a  copy  thereof  will  be  found  in  the  Appendix,  IV.  "Wnen 
they  arrived  at  San  Francisco,  they  were  regularly  passed  through 
the  custom-house,  as  will  appear  by  the  following  affidavits." 

I  did  not  consider  that  I  was  answering  to  the  question,  whether 
the  collector,  under  the  circumstances,  seeing  that  the  clothing  was 
purchased  for  the  use  and  benefit  of  the  crew  of  the  Ewing,  was 
wrong  or  right  in  passing  the  clothing  without  duty,  but  whether  I 
had  smuggled  them.  The  statement  of  the  collector  is:  'Hhe  under- 
signed does  not  see  in  this  transaction  alluded  to  anythinff  to  impli- 
cate Mr.  Bartlett,  or  to  attach  to  him  a  charge  of  smuggling.  It  is 
evident  he  applied  to  the  proper  authority  to  have  the  articles  landed 
and  placed  under  his  control ;  and  the  question  of  duties  or  no  duties 
was,  under  the  circumstances  of  the  customs  in  California,  a  question 
the  undersigned  could  fully  decide  for  himself  and  the  public  service  ; 
and  that  the  undersigned  did  decide  the  matter  in  such  manner  as 
the  circumstances  called  for  there  can  be  no  doubt.'' 
After  the  clothing  thus  passed  through  the  custom-house  and 
Rep.  237 4 
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landed,  Lieutenant  McArthur  took  as  much  of  it  for  the  crew  as 
they  wanted  at  that  time,  to  wit:  the  amount  of  $239  50,  as  will  be 
seen  by  reference  to  the  disbursing  office  of  the  C!oast  Survey. 

The  balance  was  left  on  my  hands  very  unexpectedly,  and  sold  for 
a  sum  which  did  not  reimburse  me  for  my  outlay.  The  clothing 
was  sold  by  the  firm  of  Bingham,  Reynolds,  Bartlett  &  Co.,  and  the 

{roceeds  paid  to  me,  after  deducting  commissions  and  other  expenses, 
f  this  had  been  a  trading  transaction,  the  proceeds  would  have  gone 
to  the  credit  of  the  firm,  and  would  not  have  appeared  as  a  personal 
credit  to  me. — (See  Bingham's  affidavit,  p.  23.) 

It  will  thus  be  perceived  that  my  purchase  of  the  clothing  was  not 
made  for  the  purpose  of  trade  or  gain,  but  for  the  accommodation  of 
the  crew ;  that  upon  this  consideration  they  were  regularly  admitted 
and  passed  through  the  custom-house  duty  free.  It  may  be  said  this 
was  a  violation  of  the  law.  It  may  be  so,  but  custom  of  a  very  gen- 
eral character  has  permitted  to  collectors  the  exercise  of  a  discretion  in 
particular  cases.  Scarcely  a  vessel  returns  to  our  ports  from  a  foreign 
cruise  in  which  articles,  often  of  considerable  value,  intended  not  for 
the  purpose  of  trade,  but  for  the  use  of  the  officers  and  as  presents 
for  friends,  are  not  entered  free  of  duty.  There  may  be  no  law  for 
this,  but  such  is  the  practice,  and  though  well  known  it  has  not  been 
arrested  by  the  government.  I  submit  that  the  circumstances  of  this 
case  might  well  justify  the  collector  in  not  exacting  the  duty,  and  if 
there  has  not  been  a  very  exact  discharge  of  his  duties  under  the 
revenue  law  of  the  United  States,  it  will  be  remembered  that  this 
transaction  took  place  before  California  was  admitted  into  the  Union, 
and  before  our  revenue  laws  had  been  formally  put  in  operation  in 
the  country,  and  while  the  collector  was  discharging  his  functions 
under  a  mere  military  appointment.  It  will  also  be  remembered  that 
during  this  period,  to  wit,  from  the  conquest  of  California  to  the  13th 
of  November  1849,  when  James  Collier,  esq.,  the  first  collector 
appointed  under  constitutional  provision,  arrived  at  San  Francisco,  it 
was  a  matter  of  grave  doubt  whether,  under  the  mere  military 
authority  of  the  officers  of  the  army  and  navy,  any  duties  were  at 
all  collectable.  At  the  December  term,  1853,  the  Supreme  Court  of 
the  United  States,  after  a  very  able  discussion,  decided  this  case  in 
favor  of  the  duties.  In  the  introductory  part  of  the  decision  the 
court  say:  *^4t  seems,  from  the  institution  of  the  suit  until  now,  to 
have  been  conducted  with  the  wish  on  the  part  of  the  United  States 
to  give  to  the  plaintiffs  every  opportunity  to  establish  their  claim 
judicially  if  that  could  be  done,  and  with  a  desire  on  its  part  to 
obtain  from  this  court  a  decision  as  to  what  are  the  rights  of  the 
United  States  in  respect  to  tonnage  and  import  duties  in  such  a  con- 
juncture as  that  was,  when  California  was  ceded  by  treaty  to  the 
United  States,  before  Congress  had  authorized  such  duties  to  be  col- 
lected there  by  a  special  act.'* 

My  object,  however,  is  merely  to  affirm  that  /  have  never  intended 
to  say,  and  have  never  said,  that  duties  were  paid  on  this  clothing ; 
on  the  contrary,  I  always  contended  that  the  collector  was  justified 
in  not  collecting  the  duties,  for  the  reasons  assigned.  Mr.  Simms^ 
one  of  the  witnesses  called  against  me,  states:   **  Bartleit  said  he  had 
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seen  Harrison^  amd  had  told  him  (lie  goods  were  for  the  use  of  the  vessel, 
and  Harrison  had  charged  nothing  for  them.'' 

.This  has  been  my  statement  from  the  beginning  to  the  end. 

I  am,  very  respectfully,  your  obedient  servant, 

WASH'N  A.  BARTLETT. 

Hon.  S.  R.  Mallory, 

Chairman  Committee  Naval  Affairs,  United  States  Senate. 


Senate  Naval  Committee  room, 

June  2,  1856. 

Sir  :  I  am  instructed  by  the  committee  to  inform  you,  that  if  you 
will  make  out  your  account  as  a  witness  to  attend  said  committee,  and 
give  your  evidence  in  the  case  of  Mr.  Washington  A.  Bartlett,  (pend- 
ing in  said  committee,)  at  two  dollars  per  day  from  the  time  you  at- 
tended, and  ten  cents  per  mile  going  and  coming  from  the  place  of 
your  residence  at  the  time  you  were  requested  to  attend,  receipt  the 
«ame  and  send  it  to  me,  it  will  be  paid. 
Respectfully,  your  obedient  servant, 

C.  W.  DOWNING, 
Clerk  Com.  Naval  Affairs  of  Senate  U.  S. 
James  W.  Bingham,  Esq., 

88  Wall  street,  New  York. 

Note. — Similar  letters  addressed  to  A.  C.  Rhind,  esq.,  and  Lieu- 
tenant H.  Davidson,  who  was  summoned  as  a  witness,  but  not  ex- 
amined. 


United  States  Surveyin<;  Schooner  Ewing, 

Off  Benicia,  California,  March  12,  1850. 

8iR  :  We  desire  respectfully  to  represent  to  you  the  following  cir- 
cumstances, and  to  appeal  to  the  department  on  a  point  of  duty  : 

There  were  ordered  to  this  vessel  when  she  was  fitted  out  at  New 
York,  in  December  1848,  a  commanding  and  one  other  lieutenant, 
officers  of  the  grade  of  passed  midshipmen,  making  up  her  comple- 
ment. The  Ewing  was  brought  to  San  Francisco  under  the  command 
of  the  lieutenant  second  in  rank,  the  commanding  officer  to  whom  we 
reported  joining  her  soon  after  her  arrival,  having  come  hither  via 
Panama.  Lieutenant  Washington  Allon  Bartlett  still  remained  at- 
tached to  her  when  the  command  reverted  to  Lieutenant  William  P. 
McArthur,  but  was  permitted  to  go  on  shore  ;  and  he  took  up  his  resi- 
dence with  a  mercantile  firm,  as  a  partner,  in  which  his  name  had 
appeared  in  the  public  prints  of  New  York  before  our  sailing  from 
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that  port.  Since  that  permission  to  leave  the  vessel  was  granted  to 
Lieutenant  Bartlett  he  nas  performed  no  actual  duty,  though  he  has 
occasionally  appeared  on  board,  recognized  as  one  of  her  officers,  ^he 
watches  have  been  kept  by  the  passSi  midshipmen,  the  executive  du- 
ties being  attended  to,  in  addition,  by  the  senior  passed  midshipmen, 
acting  master. 

The  duty,  which  the  temptations  of  the  country  upon  the  fidelity  of 
the  crew  oblige  us  to  perform,  has  sometimes  been  arduous,  always 
harassing.  We  cannot  but  think  it  partial  and  unjust  that  all  the 
duty  should  be  exacted  from  the  junior  officers,  and  none  at  all  from 
an  officer  attached  to  the  vessel  by  order  of  the  honorable  Secretary  of 
the  Navy,  as  we  are,  and  whose  rank  in  the  service,  superior  to  ours, 
is  yet  that  of  a  watch  officer.  Kecently,  on  our  arrival  at  this  port, 
we  were  informed  by  Lieutenant  Commanding  William  P.  McArthur 
that  he  would  order  Lieutenant  Bartlett  on  board  to  keep  a  watch, 
the  duty  being,  and  having  been  for  a  time,  somewhat  severer  than 
usual.  Subsequently  he  refused  to  do  so,  saying  that  he  had  a  deli- 
cacy about  it,  when  spoken  to  by  Passed  Midshipman  Gibson.  Lieu- 
tenant Bartlett  came  on  board,  however,  we  believe,  by  order,  and 
kept  one  or  two  watches.  We  are  now  given  to  understand  that  it 
was  done  merely  as  an  act  o^  favor,  it  being  expressly  denied  that  we 
had  any  right  to  expect  it  in  point  of  duty.  To  you,  sir,  is  the  ques- 
tion respectfully  submitted. 

It  seems  to  us  strange  that  an  officer  can  nominally  belong  to  a  par- 
ticular vessel,  yet,  on  board  of  that  vessel,  stand  in  no  official  position, 
and  have  no  specific  official  functions.  It  seems  to  us  strange  and 
anomalous  that  an  officer  of  the  navy  can  receive  credit  for  sea  service 
and  be  living  on  shore,  an  avowed  member  of  a  business  copartnership, 
at  one  and  the  same  time.  It  seems  to  us  stranger  than  all,  that  the 
enjoyment  of  the  golden  realities  and  speculations  of  California  by  our 
superiors,  and  the  debarring  of  them  from  those  whom  we  are  placed 
over  by  law,  making  morbid  undisciplined  imaginations,  shoula  (two 
«o  very  different  things)  operate  jointly  to  make  our  service  more  ar- 
duous, that  it  would  be  an  indelicacy  to  require  those  who  enjoy  all 
the  privileges  to  share  the  duty. 

We  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  ser- 
vants, 

C.  C.  SIMMS, 
WM.  GIBSON. 

Hon.  Wm.  B.  Preston. 


B. 

UxiTED  States  Ship  Portsmouth,  Oddbei-  8,  1846. 
When  you  ceased  to  be  caterer  of  this  mess  at  Monterey,  and  ren- 
dered an  account  of  your  office,  we  became  convinced  that  you  had  not 
only  betrayed  the  trust  reposed  in  you  by  your  messmates  by  the  most 
culpable  negligence,  but  likewise  in  a  manner  far  more  serious,  to 
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which  we  only  now  allude.  For  this,  and  for  a  number  of  other  acts 
of  yours  while  on  board  this  ship,  we  have  long  ceased  to  feel  for  you 
the  feelings  of  an  equal,  and  have  wished  no  longer  to  know  you,  and 
now  that  you  have  left  the  ship  and  ceased  to  be  a  member  of  our 
mess,  we  take  this  manner  of  intimating  to  you  that  we  T^ish  here- 
after  to  meet  you  as  a  stranger. 

J.  S.  MISSROON, 

JAS.  H.  WATMOUGH, 

BEN.  F.  B.  HUNTER, 

A.  A.  HENDERSON,  Assistant  Surgeon, 

M.  DUVALL, 

N.  B.  HARRISON,  Acting  Master. 
W.  A.  Bartlett,  Lieutenant, 


Office  in  Yerba  Buena,  October  15,  1846. 

Sir  :  I  am  under  the  necessity  of  addressing  you  concerning  a  note 
which  I  have  received,  signed  by  Lieutenant  Missroon  and  five  other 
officers  of  the  ward-room  mess  of  the  ship,  charging  me  with  *'  cul- 
pable negligence  in  managing  the  affairs  of  the  mess,  and  also  of  be- 
traying the  trust  reposed  in  me  in  a  far  more  serious  manner,"  **and 
that  for  this  and  a  number  of  other  acts  while  on  board  the  ship  they 
desire  hereafter  to  consider  me  a  stranger." 

Charges  like  the  above,  sir,  cannot  be  by  me  received  without  meet- 
ing them,  let  the  consequence  be  what  it  may.  I  meet  them  with  the 
most  positive  denial  of  any  foundation  in  fact,  and  demand  that  they 
be  proved  or  withdrawn. 

I  place  myself  on  the  ground  of  my  entire  innocence  of  any  such 
intent  or  act,  as  implied  in  the  charge,  and  upon  that  ground  I  will 
stand  or  fall.  What  the  *'  other  acts  "  referred  to  are,  I  know  not ; 
but  I  feel  confident  in  asserting  that  any  ''act"  of  mine,  either  public 
or  private,  can  be  explained  to  any  unprejudiced  mind  in  such  a  manner 
as  to  ac(]^uit  me  from  any  serious  offence  against  the  laws  of  the  navy, 
or  propriety  of  conduct  required  of  me  as  an  officer  and  gentleman. 

I  submit  to  you,  sir,  the  case,  and  desire  that  you  call  upon  them 
to  show  why  they  have  taken  this  course,  when  there  are  methods  of 
proceeding  so  different,  and  which  would  give  me  a  fair  chance  of 
confronting  them,  which  cannot  be  expected  without  others  to  decide 
between  us. 

I  shall  await  patiently  the  time  when  I  can  meet  these  charges  on 
fair  terms,  either  before  yourself,  or  any  court  of  inquiry  or  court 
martial,  which  may  be  required  to  bring  out  the  truth  and  this 
matter  to  a  final  issue  ;  that  issue  I  have  no  desire  to  avoid,  and  the 
only  reason  that  I  did  not  lay  it  before  you  the  moment  I  received  the 
note  was  because  the  exigencies  of  the  service,  as  you  are  well  aware, 
required  that  there  should  be  no  interruption  to  the  preparations  for 
the  hurried  departure  of  the  forces.  Relying  on  the  ground  of  my 
entire  innocence  and  the  power  of  truth,  I  await  the  result  with  all 
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possible  calmness,  and  the  continued  desire  to  merit  your  approbation 
in  the  discharge  of  all  my  duties. 

Very  respectfully,  sir,  I  have  the  honor  to  be  your  obedient  servant, 

WASH'N  A.  BARTLETT, 

LietUenant  United  States  navy. 
Commander  John  B.  Montgomery,  U.  S.  N,, 

Commanding  northern  district  of  California. 


United  States  Ship  Portsmouth, 

Yerba  Buena^  October  16,  1846. 

Sir:  Mr.  Bartlett,  in  his  letter  to  you  of  yesterday,  apprising  you 
of  the  determination  which  the  ward-room  mess  has  arrived  at  in  his 
case,  has  been  pleased  to  place  me  in  a  conspicuous  position,  by  the 
sole  mention  of  my  name;  this,  and  his  tone  of  defiance,  make  me  feel 
myself  called  upon  to  meet  a  certain  part  of  that  letter  in  a  manner 
more  direct  than  otherwise  I  should  have  been  disposed  to  do. 

Mr.  Bartlett  says,  *^I  feel  confident  in  asserting  that  any  ^act'  of 
mine,  either  public  or  private,  can  be  explained  to  any  unprejudiced 
mind  in  such  a  manner  as  to  acquit  me  from  any  serious  offence 
against  the  laws  of  the  navy,  or  propriety  of  conduct  required  of  me 
as  an  officer  and  gentleman,"  and  ^'  I  shall  await  patiently  the  time 
when  I  can  meet  these  charges  on  fair  terms,  either  before  yourself  or 
any  court  of  inquiry  or  court  martial,  which  may  be  required  to  bring 
out  the  truth,"  &c. 

In  the  first  place,  sir,  I  desire  it  to  be  understood,  that  as  the  exec- 
utive officer  of  this  ship,  I  have,  more  than  once,  sericmsly  thought  of 
preferring  charges  against  Lieutenant  Bartlett ;  but  have,  in  each  in- 
stance, been  deterred,  solely  by  the  entire  prostration  of  the  man, 
when  spoken  to  by  me  officially  of  his  acts,  which  were  at  variance 
with  the  usages  of  the  service,  and  with  the  deportment  of  an  officer 
and  gentleman.  This  feeling  of  compassion  is  now,  hpwever,  removed, 
by  the  assurances  which  he  gives  you  of  the  uniform  propriety  of  his 
conduct,  challenging  investigation. 

I  beg  leave,  therefore,  to  inform  you,  sir,  of  my  immediate  readi- 
ness to  submit  charges  against  Lieutenant  Bartlett,  for  unofficer-like 
conduct,  in  bringing  to  sea  a  stock  of  clothing,  cloths,  cigars,  &c., 
which  were  vended  to  his  brother  officers  and  others,  making  his  state 
room  a  kind  of  huckster's  shop,  and  degrading  thereby  the  respecta- 
bility of  the  ward-room ;  in  speculating  upon  a  private  library,  and 
meanly  soliciting  subscriptions  of  money  from  individuals,  some  of 
whom,  it  was  well  known,  would  not  continue  in  the  ship  longer  than 
her  outward  passage,  and  among  whom  was  a  public  functionary ;  in 
disposing  of,  at  private  and  secret  sale  to  a  lady  at  Monterey,  an  article 
of  dress,  at  an  exorbitant  advance  upon  its  cost,  and  when  detected 
and  exposed  in  it  withdrawing  the  article — thus  showing  his  con- 
sciousness of  the  impropriety — all  of  which,  whenever  required,  shall 
appear  in  specific  form.     My  information  on  the  foregoing  points  was 
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mainly  derived  from  the  ward-room  officers,  enough  of  whom  are  now 
in  the  squadron  to  substantiate  the  charges. 

If  it  be  deemed  proper  to  go  further  back  than  this  cruise,  or  should 
Mr.  Bartlett  desire  to  do  so,  in  order  to  establish  the  point  of  ^'  that 
propriety  of  conduct  required  of  me  as  an  officer  and  gentleman," 
there  will  be  no  difficulty  in  adducing  instances  upon  the  testimony 
of  respectable  officers,  (I  name  Passed  Midshipmen  Morris  and  Duer,) 
which  occurred  in  the  surveying  service,  and  which  places  Mr.  Bart- 
lett in  a  worse  light  than  anything  charged  against  him  in  this  letter ; 
a  statement  of  which  you  are  at  liberty  to  call  on  me  for. 

Lieut.  W.  Schenck,  who  is  expected  here  in  February,  is  an  im- 
portant witness,  now  that  Lieutenant  Forrest  has  returned  to  the 
United  States.  With  a  desire  to  act  openly  in  the  matter,  I  would 
respectfully  request  that  Mr.  Bartlett  may  be  made  aware  of  all  I 
communicate  to  you  on  this  subject ;  and  I  beg  leave  to  suggest,  that 
if  you  determine  to  recommend  a  court,  or  if  Mr.  Bartlett  still  desires 
to  have  one,  it  be  assembled  before  the  witnesses  now  in  the  squadron 
return  to  the  United  States,  among  whom  are  Dr.  Chase.  Mr.  Carter, 
and  W.  Schenck. 

Verv  respectfully,  your  obedient  servant, 

J.  S.  MISSROON, 
First  Lieutenant  United  States  Ship  Portsmouth. 

To  Commander  J.  B.  Montgomery, 

United  States  Ship  Portsmouth. 


United  States  Ship  Portsmouth, 

Yerba  Buena,  October  16,  1846. 

Sir:  We  have  perused  the  letter  of  Lieutenant  Bartlett  handed  by 
you  to  the  executive  officer  last  evening,  which  complains  of  the 
grounds  upon  which  we  have  thought  it  necetsary  and  proper  to  de- 
sire him  to  discontinue  his  acquaintance  with  us  in  future. 

In  addressing  you  this  letter  we  beg  leave  to  assure  you,  sir,  that 
we  do  not  feel  ourselves  bound  to  answer  any  demand  coming  from 
Lieutenant  Bartlett;  we  write  only  for  your  information. 

The  palpable  maladministration  of  our  mess  affairs  induced  the 
mess  to  deprive  him  of  the  office  of  caterer.  Suspicions  of  his  dis- 
honesty in  the  disposal  of  funds  entrusted  to  him  were  strengthened 
by  his  delay  and  evident  reluctance  in  yielding  up  the  mess  accounts 
to  his  successors;  but  these  mere  suspicions  became  confirmed  when, 
in  course  of  examination,  it  appeared  that  he  had  charged  more  than 
was  proved  to  have  been  the  actual  daily  expenses  in  several  instances, 
and  which,  when  so  proved,  he  in  subsequent  accounts  altered  the 
items  to  suit  the  evidence  adduced  against  his  previous  statement. 
The  balancing  of  his  accounts  was  made  by  a  convenient  and  repeated 
insertion  of  ^* sundries,''  of  which  he  could  give  no  satisfactory  infor- 
mation. 

At  this  period  it  was  contemplated  to  signify  to  Mr.  Bartlett  that 
he  could  no  longer  be  associated  with  as  a  messmate,  but  his  pitiably 
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depressed  deportment,  and  meek  submission  to  the  cool  reserve  with 
which  he  was  generally  treated,  moved  our  compassion,  while  it  con- 
vinced us  of  his  conscious  guilt.  When,  however,  he  considered  him- 
self as  withdrawn  from  the  mess  by  his  engagements  on  shore,  we 
were  unwilling  to  be  longer  recognized  by  him  as  acquaintances,  and 
therefore  it  was  that  we  addressed  him  our  note. 

^' Other  acts"  to  which  we  had  reference,  and  of  which  Mr.  Bart- 
lett  most  strangely  professes  himself  to  be  ignorant,  scarcely  require 
recapitulation  here ;  those  committed  previous  to,  as  well  as  during, 
the  present  cruise,  have  certainly  given  him  a  most  unenviable  repu- 
tation and  notoriety  in  the  navy ;  so  much  so,  indeed,  that  no  less 
than  two  officers  of  standing,  now  in  this  squadron,  have  objected  to 
orders  to  this  ship,  because  they  would  necessarily  by  them  be  asso- 
ciated with  Mr.  Bartlett,  alleging  his  character  as  the  ground  of  ob- 
jection. But,  sir,  in  order  to  avoid  a  charge  of  vague  generalities  in 
a  matter  so  serious,  we  will  cite  an  instance  of  disreputable  conduct 
of  comparatively  recent  occurrence,  which  has  had  great  weight  with 
us  in  the  course  we  have  taken.  At  Monterey,  in  May  last,  he  dis- 
graced himself  as  an  officer,  and  reflected  discredit  upon  his  ship,  by 
smuggling  and  disposing  of  an  article  of  dress  to  a  lady,  at  an  exor- 
bitant advance  upon  its  cost,  evincing  at  the  same  time  his  own  sense 
of  the  impropriety  of  the  transaction,  by  asking  a  promise  of  secresy, 
and  by  subsequent  shameful  equivocation  when  questioned  on  the 
subject. 

We  are  surprised  at  his  assumed  defiance  and  reckless  denial  of 
facts  which  are  so  susceptible  of  the  fullest  proof,  and  in  order  that 
Mr.  Bartlett  may  comprehend  his  position,  we  respectfully  request 
that  he  may  see  this  letter. 

We  have  the  honor  to  be  your  obedient  servants, 

J.  S.  MISSROON,  Lieutenant; 

BEN.  T.  B.  HUNTER,  Acting  Lieutenant; 

JAS.  H.  WATMOUGH, 

A.  A.  HENDERSON,  Assistant  Surgeon; 

N.  B.  HARRISON,  Acting  Master. 


Alcalde's  Office,  Yerba  Buena,  November  14,  1846. 

Sir  :  Enclosed  you  will  receive  the  letters  to  which  you  referred  in 
your  letter  to  me  of  this  date.  I  trust  that  through  a  kind  Providence 
the  time  will  come  when  the  poison  shall  be  extricated  from  them, 
and  my  mind  relieved  from  the  load  with  which  they  have  oppressed 
me.  As,  sir,  you  did  not  ask  me  to  make  any  explanations  upon  them^ 
I  shall  not  offer  any,  except  to  say,  that  my  amxious  efforts  to  serve 
my  messmates  faithfully,  and  in  all  things  to  the  best  of  my  ability, 
have  been  most  sorely  requited  ;  while  acts  of  kindness  and  repeated 
solicitation  to  part  with  some  articles  I  could  spare  (although  always 
unwilling)  have  been  represented  in  a  light  far  different  from  that  in 
which  they  were  received  when  it  was  considered  that  a  favor  had 
been  conferred ;  and  others  are  stated  or  rumored  that  have  no  foun- 
dation in  fact.     Upon  such  charges  it  seems  useless  to  attempt  by  ex- 
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planation  to  disabuse  the  minds  of  those  who  state  that  they  have  so 
deliberately  concluded ;  therefore  I  cannot  hope  that  aught  I  could 
say  would  make  any  favorable  impression  upon  them  ;  hence  I  only 
say  or  write  thus  much,  and  to  you,  sir,  only. 

Trusting  that  to  my  esteemed  commander,  who  has  so  long  known 
me,  I  shall  be  yet  able  to  make  good  my  defence  and  prove  ever  worthy 
of  his  confidence, 

I  have  the  honor  to  be,  sir,  with  high  respect,  your  obedient  humble 
servant, 

WASH.  A.  BARTLETT. 

Commander  John  B.  Montgomery, 

Com'g  northern  district  of  California^  and  U.  S.  S.  Portsmouth. 


C. 
Received  from  the  Purser . 


Dr.  Wood 

Purser 

Dr.  Duval 

Purser 

Purser 

Purser 

Purser 


Stopp  .... 

Poultry  ...  - 

Sirius  -            -            -  - 

Green  .            .            -  . 

Green  .            .            .  . 

Flour  -            -            -  - 

Chickens  -            -            -  - 
Corned  beef  and  oysters 
Thirteen  days'  marketing  and  sundries 

Tegetables  -            -            -  - 

Lard  .            .            -  . 

Vermicelli  -            -            -  - 

Sundries  -            -            -  - 

Marketing  -            -            -  - 

Butter  ...  - 

Missroon  -            -         .  - 

Marketing  -            -            -  - 

Marketing  -            -            -  - 

Rice  and  bread  -            -  - 

Marketing  -            -            -  - 


$20  00 

200  00 

43  00 

20  00 

100  00 

53  00 

22  00 

458  00 

90  5a 

40  00 

18  25 

50  00 

44  62 

10  00 

2  50 

4  50 

80  06 

10  00 

6  50 

6  75 

7  75 

8  00 

6  50 

5  12 

7  25 

1  50 

9  75 

5  25 

421  60 

420  80 
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Fifteen  days'  marketing        -  .  - 

Poultry  and  sugar,  (Stopp's  bill) 
Squashes  and  vegetables,  (Stopp) 
Bill  of  brig  Sirius      -  -  -  - 

Lard,  26  lbs.,  at  25  cents      -  -  - 

Vermicelli,  25  lbs.,  at  25  cents 
Tin  box  ----- 

Porterage       ----- 
Mustard,  oranges       -  -  -  - 

Tomatoes,  onions       -  -  -  - 

Baking-dishes,  plates  -  -  - 

Sugar  ----- 

Chickens        ----- 
Flour  ----- 

Corned  beef  -  -  -  - 


Oysters 
Black  pepper 
Washing 
Twelve  turkeys 
Twenty-four  ducks,  at  $10 
Chinese  screens 


Received 


Marketing 
Sundries 
Flour 
Pitcher 


$64  06 

90  50 

10  00 

18  25 

6  50 

6  25 

50 

1  00 

3  25 

3  50 

2  00 

3  75 

2  50 

10  00 

3  25 

226  29 

1  25 

T5 

2  00 

20  00 

20  00 

4  00 

274  29 

2  50 

276  79 

8  75 

8  00 

14  00 

4  00 

34  75 

421  60 

456  35 

D. 

Messmates  :  Learning  from  Messrs.  Missroon  and  Watson  that  there 
is  dissatisfaction  expressed  with  my  late  catership,  and  especially  with 
regard  to  the  amount  of  money  charged  by  me  as  expended  for  mar- 
keting at  Mazatlan,  I  desire  your  calm  consideration  of  the  following 
explanations,  in  order  that  I  may  be  able  to  satisfy  all,  since  the 
present  state  of  my  mind  under  the  implied  errors  in  my  accounts  is 
too  painful  to  be  borne.  I  cannot  but  believe  that  every  one  of  my 
messmates  is  entirely  unwilling  to  do  me  the  least  injustice  ;  there- 
fore I  hold  myself  ready  to  make  all  the  explanation  my  accounts  or 
memory  can  give;  but  I  wish  the  case  fairly  stated. 
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My  accounts  show  as  follows  for  marketing  at  Mazatlan  : 

March  18th,  $4 ;  19th,  $6       -            -            -  -  $10  00 

March  20th,  $4  ;  21st,  $4  ;  22d,  $5     -            -  -  13  00 

March  23d,  |5  ;  24th,  $4  ;  25th,  $4    -            -  -  13  00 

March  26th,  f3  ;  27th,  $3  ;  28th,  |4  ;  29th.  $4  -  14  00 

March  30th,  |4 ;  31st,  $4  ;  April  1st,  $5         -  -  13  00 


63  00 


Add  for  purchased  at  the  grocery :  pepper,  25  :  ver- 
micelli, 25  ;  sage,  6| ;  vegetables,  50   -  -        1  06 

March  18th  to  April  1st,  both  included,  is  15  days     -       64  06 


$4  27  daily. 


With  regard  to  the  above,  most  of  it  was  spent  by  Neal,  who  was 
market  boy,  and  who  Dr.  Wood  said  knew  all  the  prices  and  best 
places  ;  besides,  I  frequently  called  him  to  my  room,  and  took  a  note 
of  every  item,  to  see  that  he  accounted  for  all  the  money  given  him. 
Neal  will  also  recollect  that  we  bought  all  the  tongties  that  could  be  had, 
at  25  cents  each,  and  put  them  in  pickle — some  days  two,  some  three, 
some  four.  In  consequence  of  the  steward  getting  in  the  brig,  we 
lost  nearly  all  of  them,  as  they  spoiled.  In  consequence  of  having 
more  company  than  usual,  we  some  days  sent  twice  to  market; 
Neal  will  recollect  it,  I  am  certain.  Again,  I  some  days  got  fruit, 
oil,  &c.,  which  is  included  in  the  marketing,  (being  taken  from  my 
daily  notes.)  When  I  took  money  out  of  the  mess-bag,  it  was  charged 
as  expended  ;  if  any  was  returned,  it  went  the  next  day,  or  was  spent 
during  the  day  for  some  necessary  article. 

Note. — Mr.  Watson  obtained  the  idea  that  there  had  been  $80  and 
over  expended  at  market  in  13  days  ;  it  is  not  so  charged  in  my  hook. 
That  amount  would  include — 

Sundries         -  -  -  -  -  -  -    $17  06 

Marketing      -  -  -  -  -  -  -       63  00 

Equal  to  ------    $80  06 

But  this  was  made  up  in  amount  as  above ;  the  real  marTcetin^g  is 
as  stated  on  first  page.  W.  A.  BARTLETT. 

There  being  several  ships  in  the  harbor,  the  mess  had  more  or  less 
company  at  dinner  every  day,  and  provision  was  made  accordingly. 

W.  A.  B. 

I  purchased  stores  as  fast  as  possible ;  indeed,  I  seemed  to  have  no 
time,  for  when  I  took  the  catership,  the  succeeding  Wednesday  was 
fixed  upon  as  our  day  of  sailing,  as  supposed  for  the  Columbia  river. 
Of  salt  provisions  we  had  but  a  small  quantity,  and  it  was  absolutely 
necessary  they  should  be  supplied  with  such  articles  as  could  be  had, 
to  supply  the  table  on  the  passage. 
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1  therefore  ordered  the  poultry  found  charged  in  Stopp's  bUl,  and 
he  furnished  the  sugar  at  50  cents  the  arroba  less  than  any  one  else 
would  sell  it  for,  while  he  asked  no  more  for  his  poultry,  as  I  found 
by  walking  over  the  whole  town. 

His  bill  of  poultry,  sugar,  and  corn  is         -  -  -      |90  50 

(having  deducted  the  sack  of  sugar  which  I  let  the  captain  have.) 
I  afterwards  purchased  of  him — 
Squashes  and  vegetables       ----- 

Bill  of  brig  Sirius     ------ 

26  lbs.  of  lard,  (25  cents  per  lb.)      -  -  -  - 

25  lbs.  of  vermicelli,  (25  cents  per  lb.)        -  -  - 

Tin  box  for  same      ------ 

Porterage,  (having  two  men  going  with  me  for  three  hours) 
Mustard,  75  cents ;  oranges,  |2  50 
Tomatos,  $2  00;  onions,  $1  50        - 
Baking  dishes,  |l  15 ;  plates,  $1  25 

25  lbs.  of  sugar,  (purchased  on  the  second  day  of  my  eater- 
ship,  to  save  the  white  box  then  on  hand) 
Four  chickens,  (62J  cents  each)       -  -  -  - 

Flour,  (one  sack)      ------ 

Paid  a  bill  for  corned  beef,  forgotten  by  N.  Wood 

Of  Williams,  fresh  oysters  -  -  -  - 

1  lb.  black  pepper  ----- 

Washing  table  cloths,  (eight)  .  -  -  - 

12  turkeys  ------ 

24  ducks,  ($10  per  dozen)  -  -  .  - 

Rice  of  Hanson,  supplied  by  purser's  steward 

Paid  for  Chinese  screens      ----- 

(I  did  not  intend  to  buy  but  one,  but  the  second  being 
sent  to  exchange,  it  became  injured,  and  I  then  paid 
for  it.) 


Add  marketing,  (sheet  1)  -  -  - 

Total  amount  expended  at  Mazatlan 

W.  A.  BARTLETT 

Received  of  purser  -  -  -  - 

Dr.  Duvall 

Purser  ------ 

Dr.  Wood 


6  19 
on  hand  when  I  left  Mazatlan ;  beside  the  $2  25  paid  in  by  the  old 
members  to  settle  the  cook's  balance. 


10  00 

18  25 

6  50 

6  25 

50 

1  00 

3  25 

3  50 

3  00 

3  75 

2  50 

10  00 

3  25 

1  25 

75 

2  00 

20  00 

20  00 

2  50 

4  00 

212  75 

64  06 

276  81 

jETT. 
$200  00 

43  00 

20  00 

263  00 

20  00 

283  00 

276  81 

WASHINGTON    A.   BARTLETT.  61 

Mes8  expenses  at  Monterey. 

29d  to  38th,  both  incladed,  I  expended,  in  cash,  for  e^^,  milk,  vcfetables,  and 

butter $8  00 

Thirteen  Ibe.  of  butter,  of  Mr.  Little 6  50 

Gash  aent  on  shore,  by  Mr.  Misroon,  5  dajs 5  12| 

The  4th,  5th,  and  6lh 3  75 

The  7th,  8th,  9th,  and  10th 3  50 

The  nth  and  12th 1  50 

The  13th,  14th,  and  15th 2  25 

The  16th,  17th,  and  18th 3  00 

The  19th,  20th,  2l8t,  and  22d 4  25 

The  23d,  24th,  25th,  and  26th 4  50 

The  27th,  28th,  and  29th 3  25 

Four  Ibe.  butter,  of  Mr.  Little 2  00 

Fish  of  the  Kanakas 1  00 

One  barrel  of  flour,  (BamsUble) 14  00 

Two  pitchers,  (Barnstable) 4  00 

Mr.  Green's  bill , 56  00 

Mr.  Green's  bill,  (sea  stores) 44  62 

167  24} 

Add  cash  paid  purser's  steward  for  rice •  4  75 

Bread  and  rice,  paid  for  by  steward * 5  00 

176  99 

Washing  Uble  cloths 1  75 


178  74 
276  81 

455  55 


Receipts  at  Mazatlan 283  00 

At  Monteiey 175  00 


458  00 
455  55 

2  45 


Paid  Mr.  Watson 2  50 

W.  A.  BARTLETT. 


E. 

New  York,  November  7,  1844. 
Lieut.  Washington  A.  Bartlett. 

Bought  of  Harper  and  Brothers ; 

W.  A.  B. — Catalogue  of  the  Imng  Library  : 

1  Prescott's  Conquest  of  Mexico,  3  vols $6  00 

1  Grattan's  Netherlands 60 

1  Rollin's  Ancient  History,  2  vols • . .  •  3  75 

1  Hallam's  Middle  Ages 2  00 

1  Milman  's  History  of  Christianity,  (Captain) 1  90 

1  ScoU's  Scotland,  2  vols 1  20 

1  Robertson's  Charles  V ^..  1  75 

1  Days  of  Queen  Mary 20 

1  Lady  Sale's  Journal 10 

1  Goldsmith's  Greece 38 


62 
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1 


13 
65 
90 
6*2 
50 
65 
60 
25 


Moore  of  Spain - |0  38 

Xenophon,  2  vols 85 

Lucien  Bonaparte ...  • • 30 

Memoire  of  H.  More,  2  vols 1  50 

Duchew  d'Abrant^ 1  37 

Lives  of  the  Signers  of  the  Declaration  of  Independence 90 

McGuire's  Washington ••  • « 

Edmund  Kean ' 

Life  of  Hajnes « 

Memoir  of  Hewes « 

Colonel  Crockett 

Necromancers 

Anecdotes  of  Scott,  (Sir  Walter) 

Apostles • ' 

Durbin's  Travels 2  00 

Santa  F€  Expedition,  (Mr.  Smith) 2  50 

Olin's  Travels 2  50 

Yucatan 5  00 

Central  America,  (Mr.  Smith) 5  00 

Travels  in  E^ypt 1  75 

Glory  and  Shame 1  50 

The  Far  West 1  50 

Nestorians 1  00 

A  Year  in  Spain 2  25 

Spain  Revisited 1  75 

American  in  England 1  50 

Morrell's  Voyages > 1  50 

_  Polvnesian  Researches ^ 2  50 

12  Before  the  Mast,  at  45  cents 5  40 


13 
29 
1  75 
75 
38 
37 
45 


Owen's  Voyages 

Malan's  Inquiry 

Summerfield's  Sermons,  (Captain) 

Renwick *s  Chemistry 

Pleasures  of  Science 

Young  Sailor 

Mayflower • 

Jacob's  Narrative 1  25 

McCulloch,  mus 6  00 

Neal's  Puritans,  mus.,  (Captain) ••..• 3  50 

Mysteries  of  Paris 75 

Chuzzlewit 75 

Hoboken 45 

Priedeaux's  Connexion,  (Captain) • 3  75 

set  Family  Library,  (except  14  vols.,)  157  vols 69  95 

vols.  Boys'  and  Girls'  Library,  at  35  cents 1  40 

vol.  10  Sparks'  Biography •  •  75 

JoeCowell 20 

Plutarch's  Lives 2  OO 

Seaward 's  Narrative. 38 

Robinson  Crusoe • 1  25 

Shakspeare,  2  vols.,  sp 2  75 

England  and  the  English • 85 

Percy  Anecdotes •  •  •  •. • 2  00 

Downing's  Letters 62 

16  Nos.  Select  Novels,  at  20  ccnU 3  20 

Nos.  Select  Novels,  at  10  cents 2  10 

Webster's  Dictionary 3  50 

Box 80 


278  volumes $179  36 

2  Nos.  of  Illustrated  London  News 2  00 

Transportation  from  New  York 3  50 

184  86 


All  the  above  l)ook8;  278  volumes,  were  placed  in  the  library  for 
general  use. 

W.  A.  BABTLETT. 
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Beceived,  New  York,  July  8,  1852,  from  Lieutenant  Washington 
A.  Bartlett  his  draft  on  Mr.  George  Daniels,  at  ninety  days,  for  one 
hundred  and  eighty  dollars,  which,  when  paid,  will  be  in  full  for  bill 
of  November  7,  1844. 

$180  HARPER  &  BROTHERS, 

per  WM.  H.  DEMAREST. 


All  these  books  received  and  placed  on  the  shelves  of  the  Irving 
library,  with  the  full  and  free  consent  of  Captain  Montgomery. 

WASH'N  A.  BARTLETT. 


F. 

Capitol,  Washington,  March  11,  1856. 

Sir:  In  the  hurry  of  copying  the  draft  of  my  communication  to  the 
committee  this  morning,  the  enclosed  feq/*  appears  to  have  been  omitted, 
or  to  have  dropped  out  of  the  copy  I  read  and  placed  on  file. 

Do  me  the  favor  to  put  it  in_,  if  on  examination  it  should  be  found 
in  fact  to  have  been  omitted,  as  I  think  it  was. 

It  comes  in  between  the  words  *' carried  me,"  and  ^'officers  are  now 
found." 

Please  permit  your  clerk  to  show  me  the  original  that  I  may  see 
that  it  is  corrected. 

Very  truly,  yours, 

WASH.  A.  BARTLETT. 
Hon.  S.  R.  Mallory^ 

Chairman  Naval  Committee^  Senate. 


Sir:  On  Thursday  last  I  was  informed  through  a  verbal  message 
from  the  clerk  of  your  committee,  that  my  memorial  to  the  Senate 
complaining  of  the  action  of  the  late  Naval  Board  would  be  taken  up 
for  consideration  at  the  meeting  of  the  committee  on  the  Saturday 
following. 

That  memorial  not  only  denied  the  justice  of  the  condusion  to  which 
the  Board  had  arrived,  but  also  the  propriety  and  legality  of  the  means 
which  produced  it.  These  proceedings  were  contested  upon  the  ground 
that  they  had  exercised  the  high  functions  of  power  without  any  of 
those  safeguards  by  which  the  Constitution  and  laws  seek  to  protect 
and  preserve  the  rights  of  the  citizen.  In  other  words,  that  individ- 
uals had  been  tried,  found  guilty,  and  punished,  who  have  had  no 
opportunity  of  knowing  the  grounds  of  the  accusation,  to  confront 
their  accusers,  to  cross-interrogate  the  witnesses  for  the  prosecution, 
and  to  have  compulsory  process  for  their  own  witnesses,  and  such  aid. 
from  counsel  as  might  be  desired. 
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As  for  myself,  I  was  on  service  on  the  coast  of  Africa,  when  I  re- 
ceived intelligence  of  the  striking  of  my  name  from  the  rolls  of  the  navy, 
and  I  understand,  from  an  inspection  of  the  law  under  which  it  was 
accomplished,  that  the  only  legitimate  question  to  have  been  enter- 
tained was  as  to  my  efficiency  to  perform  promptly  all  my  duties  ashore 
and  afloat,  or  in  the  exact  terms  of  the  law  of  the  28th  February, 
1855,  '^of  performing  promptly  and  efficiently  all  their  (my)  duties 
both  ashore  and  afloat." 

And  feeling  that  injustice  had  been  done  me  by  the  decision  in  my 
case  under  the  law,  I  had,  by  memorial,  appealed  to  the  Senate  for 
redress,  and  that  memorial  being  referred  to  your  committee  I  had 
supposed  that  your  investigation  would  be  limited  to  the  saimt  legal 
issue  as  was  by  the  law  submitted  to  the  Board  ;  and  on  that  issue  I 
sxa  prepared  to  exhibit  the  most  satisfactory  evidence. 

But  m  my  attendance  on  the  committee  on  Saturday,  the  evidence 
permitted  seemed  to  take  a  far  wider  range,  and  which,  in  my  imper- 
fect Judgment,  «vas  altogether  irrelevant  and  illegal  in  this  issue ;  and 
it  still  promises  to  take  a  range  over  the  most  of  the  globe,  over  all 
sorts  ot  subjects,  and  to  be  confined  to  no  limit. 

What  its  future  course  may  be,  or  the  extent  to  which  it  may  be 
permitted  by  your  committee,  it  is  impossible  for  me  to  foresee ;  and 
in  this  state  of  ignorance  as  to  the  allegations  intended  to  be  sustisiined 
against  me  here,  I  feel  that  any  further  personal  attendance  before 
your  committee  would  be  useless  to  me.  I  should  not  know  how  to 
defend  myself,  unskilled  as  I  am  in  such  proceedings,  aeainst  imputa- 
tions and  evidences  against  which,  from  ignorance  of  what  is  to  be  at- 
tempted, I  am  entirely  unprepai%d ;  besides,  the  committee  have  not 
thought  it  advisable  to  permit  me  to  have  the  benefit  of  counsel,  and 
therefore  my  presence  even  might  be  injurioua  to  me,  by  my  giving  a 
seeming  sanction  to  at  least  some  testimony  already  presented  entirely 
unworthy  of  your  consideration. 

I  beg  leave  therefore  respectftilly  to  say,  that  I  shall  not  give  any 
further  personal  attendance  on  the  investigations  you  may  please  to 
make,  prefering  to  leave  it  to  the  justice  oi  the  committee  to  conduct 
the  investigation  according  to  their  high  sense  of  justice  and  the  legal 
bearing  of  the  act  under  which  all  these  proceedings  have  arisen. 

I  have  to  request,  however,  that  when  your  examinations  or  inves- 
tigations are  concluded,  that  I  may  be  notified  of  the  fact,  and  have 
authority,  by  the  aid  of  such  process  as  the  laws  can  afford  me,  to  bring 
before  you  witnesses,  who,  as  I  believe,  will  accord  the  fullest  evidence 
of  my  efficiency  as  an  officer,  and  my  claims  to  character  as  a  gentleman. 

Upon  my  arrival  at  the  committee  room  on  Saturday  last,  I  found 
several  witnesses  (some  of  whom  had  been  brought  from  a  distance) 
for  the  apparent  purpofl^^^of  testifying  against  me;  and  that  my  con- 
duct and  standing  as  an  officer  and  man,  as  well  subsequent  to  as  prior 
to  the  action  of  the  Naval  Board,  were  to  be  subjected  to  investigation, 
without  any  specifications  of  time,  place,  or  circumstance. 

It  was  in  this  unexpected  position,  without  distinctly  knowing  what 
were  my  rights  or  duties,  I  asked  for  permission  to  have  the  aid  of 
counsel.  This  was  denied  me,  on  the  ground  that  I  was  not  upon 
trial,  that  the  committee  had  no  authority  to  summon  witnesses  on  my 
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behalf^  and  that  I  had  only  been  invited  as  it  were  through  conrtesy. 
Subsequent  developments  showed  that  my  desire  to  have  the  aid  of 
counsel  was  well  founded. 

It  is  proper  to  add  that  the  committee  proffered  to  invite  such  wit- 
nesses as  I  should  desire  to  have  examined. 

The  examination  of  the  witnesses  present  was  then  entered  into, 
and  their  object  seemed  to  be  to  discredit  me  as  a  man  and  as  an  officer. 
My  object  is  not  now  to  enter  upon  a  refutation  of  the  allegations  made. 
Much  that  was  emphasized  can  be  explained  by  a  few  words ;  and  I 
have  only  now  to  say,  that  having  made  complaint  of  the  Naval  Board 
fi)r  their  mode  of  proceeding,  I  cannot  be  expected  to  approbate  or 
acquiesce  in  any  proceedings  in  which  my  legal  rights  are  not  duly 
guarded. 

It  was  not  the  tribunal^  but  its  mode  of  proceeding,  that  I  have  ob- 
jected to,  in  my  complaint  of  the  action  of  the  Naval  Board.  I  am 
informed  now  that  I  am  not  to  be  ^^  tried;"  and  the  committee,  I  pre- 
Bome,  are  investigating  the  propriety  of  the  finding  of  the  Naval  Board, 
as  to  my  efficiency  to  perform,  promptly  and  efficiently,  all  my  duties^ 
ashore  and  afloat. 

I  appreciate  the  offer  of  the  committee  to  invite  any  witnesses  I  might 
name;  but  it  must  be  evident  that  this  is  not  sufficient,  in  view  of  the 
ranceto  which  this  investigation  is  proceeding— over  different  sectiona 
of  the  globe,  wherever  the  fortunes  of  the  service  have  carried  me — 
and  that  before  I  can  know  even  what  documents  to  bring.in,  I  should 
first  be  furnished  with  the  charges  to  be  sustained  or  answered  to,  and 
armed  with  compulsory  process  to  compel  the  attendance  of  witnesses. 

I  do  not  presume  even  to  desire  t5  indicate  to  the  committee  what 
coarse  it  should  pursue  in  the  investigation  now  begun  ;  all  that  I 
desire  to  say  is,  that  if  your  committee  think  proper  to  examine  wit- 
nesses, (and  I  perceive  the  chairman  administers  an  oath  to  them,)  I 
cannot,  with  any  justice  to  myself,  by  my  presence  lend  a  seeming  ac- 
quiescence to  it. 

If,  however,  when  the  committee  shall  have  concluded  the  examina- 
tion, it  will  furnish  me  with  any  statements  that  afiect  me  as  an  officer, 
which  in  their  judgment  tend  to  sustain  in  any  degree  the  propriety 
of  the  action  of  the  Naval  Board,  I  pledge  myself  to  make  a  full^  frank, 
and  satisfactory  explanation  of  it — and  that  the  truth  of  that  explana- 
tion, if  it  does  not  by  its  own  nature  carry  conviction  to  every  reason- 
able mind,  shall  be  made  good  by  those  evidences  which  the  law  has 
heretofore  recognized  as  full  legal  proof. 

I  have  been  in  the  service  of  the  country  for  twenty-three  years, 
during  all  which  time  I  have  never  been  the  subject  of  court,  martial 
or  reprimand.  I  may  be  pardoned  the  remark  that  "I  have 'done  the 
state  some  service,"  while  in  the  discharge  of  d^^ty  legally  and  properly 
assigned  me  by  competent  authority,  and  to  which  I  have  ever  re- 
sponded with  the  most  ardent  zeal — as  all  my  chiefs  and  the  depart- 
ment can  testify.  But  those  who  have  been  instrumental  in  producing 
the  result,  and  placing  me  in  the  position  I  now  occupy,  are  very  natu- 
rally solicitous  m  bringing  up  witnesses  to  sustain  the  judgment  made 
on  their  allegations ;  and  the  facilities  afforded  by  official  position  are 
Rep.  237 5 
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confessedly  great — especially  where  the  citizen  is  not  armed  with  pro- 
cess of  law  to  bring  in  his  witnesses. 

Officers  are  now  found  to  speak  to  matters  which  are  to  be  used  (if 
used  at  all)  to  justify  my  exclusion  from  that  service  to  which  I  have 
devoted  all  the  best  years  of  my  life  ;  yet  these  matters  have  no  refer- 
ence whatever  to  the  question  of  ^'efficiency."  But  what  sense  of 
duty  has  heretofore  prevented  these  officers  from  putting  their  charges 
or  allegations  in  such  specific  form  as  to  have  enabled  the  government 
to  discharge  its  obligations  to  the  service  (if  the  service  demanded  it) 
and  to  myself?  Let  this  trial  come  when  and  where  it  may,  I  am  not 
only  strong  in  the  consciousness  of  my  innocence,  but  in  the  ability 
to  prove  it. 

In  all  that  I  have  now  presented,  I  beg  leave  to  say  that  while  I 
desire  to  preserve  to  myself  all  my  legal  rights,  I  have  the  most  pro- 
found respect  for  your  honorable  committee,  individually  and  collec- 
tively. They  have  a  difficult  and  arduous  task  to  perform,  and  will 
doubtless  proceed  in  it  according  to  the  dictates  of  justice  and  a  sound 
and  enlightened  judgment. 

With  high  respect,  I  have  the  honor  to  be  your  obedient  servant, 

WASHINGTON  ALLON  BARTLETT. 
Hon.  S.  R.  Mallory, 

Ghairman  of  the  Naval  Committee,  Senate, 


G. 

Treasury  Departbibnt,  June  16,  1852. 

Sir  :  Congress  having  authorized  the  construction  of  light-houses 
at  different  points  on  the  Pacific,  the  department  contemplates  fur- 
nishing them  with  the  improved  French  lenses,  provided  the  needM 
appropriation  can  be  obtamed  to  cover  the  increased  expense.  But, 
previous  to  giving  any  positive  orders  for  the  purchase  of  them,  it 
wishes  to  obtain  particular  and  detailed  information  upon  all  points 
connected  with  the  subject,  and  for  that  purpose  has  appointed  you  to 
proceed  to  Paris. 

You  will,  on  your  arrival,  make  yourself  acquainted  with  the  dif- 
ferent manufacturers  of  these  lenses,  and  ascertain  whether  there  is 
any  choice  between  them  as  to  the  quality  and  excellence  of  their 
work,  and  their  respective  .prices.  The  department  wishes  you  to 
procure  the  latter  in  detail,  not  only  as  regards  the  different  sizes  or 
orders,  but  also  for  the  separate  portions  of  each,  so  far  as  they  can  be 
furnished  by  the  manufacturers. 

In  the  detailed  statement  of  items  and  prices  already  in  the  pos- 
session of  the  department,  it  is  presumed  that  there  are  many  items 
enumerated  that  are  either  extra  or  unnecessary,  and  it  is  the  wish  of 
the  department  that,  after  a  full  consultation  with  the  proper  parties, 
you  will  determine  upon  all  the  accessories  that  will  be  necessary  to 
make  the  entire  lighting  apparatus,  including  the  lantern,  complete 
tnd  suitable  for  the  intended  purpose,  without  including  anything 
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which,  in  your  opinion,  is  not  necessary.  The  information  thus  ob- 
tained distinct  and  separate  for  each  size  or  order  of  lenses  down  to 
the  6th  order,  or  lower,  if  any  smaller  order  exists  ;  you  will  please 
forward  as  promptly  as  possible  to  the  department,  exhibiting  the  full 
and  entire  cost  of  each,  on  ship-board  cU  HavrCy  with  full  remarks  and 
explanations  on  your  part,  so  that  the  department  may  be  enabled  to 
act  advisedly  in  its  further  proceedings  in  the  matter. 

Ton  will  particularly  ascertain  and  report  on  the  subject  of  any  re- 
cent improvements  in  the  manufacture  of  these  lenses  by  which  their 
power  has  been  increased,  and  obtain  the  best  information  as  to  the 
distance  at  which  the  different  orders  can  be  distinguished  under  ordi- 
nary circumstances  when  properly  located,  and  at  suitable  elevations. 

You  will  receive  herewith  the  plans  and  specifications  of  the  light- 
houses, as  they  have  been  contracted  for,  on  the  Pacific ;  and  you  are 
probably  aware,  from  actual  observation,  of  most  of  the  locations,  their 
elevation,  and  the  nature  of  the  neighboring  coast.  I  will  only  add 
on  this  point,  that  the  contract  stipulates  that  in  no  case  is  the  light- 
ing apparatus  to  be  less  than  one  hundred  feet  above  the  water,  and 
if  any  of  the  proposed  sites  are  low  ground  the  tower  must  be  elevated 
accordingly. 

In  making  your  selection  of  the  needful  items  for  proposed  construc- 
tion of  the  lantern  and  lighting  apparatus,  &c.,  you  will,  of  course^  be 
governed  by  the  nature,  size,  &c.,  of  the  towers  on  which  they  are  to 
be  placed,  agreeably  to  the  contract,  and  it  will  probably  be  most  ad- 
visable to  make  these  calculations  on  the  basis  that  the  towers  may  be 
finished  before  the  lighting  apparatus  reaches  the  respective  points. 

If,  however,  there  is  a  material  difference  with  any  portion  of  the 
apparatus,  fixtures,  &c.,  when  they  are  to  be  placed  on  a  tower  al- 
ready finished  as  the  present  ones  are  to  be,  or  when  furnished,  to  be 
put  in  their  proper  places  during  the  construction  of  the  tower,  you 
will  please  note  the  same  in  detail  in  your  report. 

The  department  would  also  wish  to  have  the  statement  of  cost  for 
any  different  kinds  of  materials  which  are,  or  can  be,  used  in  the  con- 
struction of  these  apparatus,  such  as  bronze,  copper,  iron,  &c.,  which 
might  be  indiscriminately  used,  with  your  views  as  to  which  would 
be  most  advisable  under  all  the  circumstances. 

Tour  report  will  also  include  the  kind  and  cost  of  all  the  needful 
items  necessary  for  the  use  of  the  light  keeper  as  connected  with  the 
due  care  and  operation  of  the  light  after  it  has  been  completed  and 
put  into  use,  including  not  only  such  items  as  will  be  permanently 
required  for  the  above  purpose,  but  likewise  those  which  are  in  regu- 
lar consumption,  estimating  the  supply  of  the  latter  for  a  period  of 
one  year. 

It  has  been  suggested  that  the  6th  order  lenses  will  be  advantage- 
ously employed  in  various  small  lights  on  the  coasts  and  harbors  of 
the  United  States,  without  making  any  other  change,  except  substi- 
tuting them  for  the  present  reflectors.  You  will  please  ascertain  on 
what  terms  this  order  of  lenses  can  be  procured,  with  a  suitable  me- 
chanical or  other  lamp,  and  without  other  fixtures  or  accessories  of 
any  kind  ;  or  if  you  find  on  inquiry  if  the  latter  would  be  absolutely 
necessary  in  order  to  make  the  suggested  change,  then  to  include  the 
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cost  of  them  also,  but  to  have  nothing  of  the  kind  that  is  not  abso- 
lutdy  necessary. 

The  department,  after  hearing  from  you  as  regards  the  smaller 
sized  lens,  and  obtaining  ftirther  information  in  connexion  with  the 
subject  of  this  size,  may  probably  try  the  experiment  with  six  or  eight 
of  the  smaller  light-houses ;  and  if  it  succeeds,  extend  to  a  much 
larger  number. 

With  this  you  will  receive  a  copy  of  a  communication  from  the 
Light-house  Board  on  the  subject  of  the  French  lens.  The  department 
has  not  yet  approved  of  this  report,  and  it  is  not  therefore  furnished 
to  you  as  a  guide,  but  merely  in  case  it  may  contain  some  details  or 
information  which  might  be  useful  to  you. 

The  department  will  make  no  determination  as  to  the  kind  or 
orders  of  the  lighting  apparatus  and  fixtures,  as  recommended  in  this 
report,  until  alter  it  hears  from  you,  and  the  needful  appropriation 
shall  have  been  made  by  Congress. 

As  an  officer  of  the  government,  you,  of  course,  are  aware  that  the 
department  is  prohibited  by  law  from  making  you  any  compensation 
for  the  service  you  may  render  in  this  business,  and  can  only  pay  for 
your  passage  to  and  from  Europe,  and  the  customary  travelling  ex- 
penses to  Paris,  and  your  personal  expenses  while  there,  with  the 
understanding,  as  agreed  with  you,  that  they  are  not  to  exceed  three 
per  cent,  on  the  expenditures  that  you  may  make  for  the  purchfiise  of 
the  different  lighting  apparatus. 

You  will  please  execute  the  customary  bond  required  from  all  dis- 
bursing officers  in  the  department  of  the  sum  of  $ ,  with  surety 

to  the  satisfaction  of  the  department,  and  forward  the  same  previous 
to  your  departure. 

The  department  will  hope  to  hear  from  you  fully  and  promptly 
aft^r  you  reach  Paris. 

Yerj  respectfully,  your  obedient  servant, 

WM.  L.  HODGE, 
Acting  Secretary  of  the  Treasury. 

W.  A.  Bartlett,  Esq.,  U.  S.  N. 


H. 

Treasury  Department, 
Office  LigM'house  Boards  October  26,  1864. 

Sir:  Your  accounts  for  disbursements  and  eaqpenses,  under  your  ap- 
pointment of  the  honorable  Secretary  of  the  Treasury,  of  November 
16,  1852,  for  superintending,  at  Paris,  the  construction  of  light-house 
apparatus,  having  been  referred  to  this  office  for  a  preliminary  exami- 
nation, and  such  a  detailed  report  thereon  as  will  enable  the  honorable 
Secretary  of  the  Treasury  ana  the  accounting  officers  to  decide  under- 
standingly  on  the  various  charges  contained  therein,  I  have  to  request 
that  you  will  furnish,  at  your  earliest  convenience,  the  original,  or  a 
copy,  of  your  appointment  and  instructions  of  November  16,  1852, 
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and  such  sub-youchers,  or  other  explanations  of  jour  expenses,  as  you 
may  be  able  to  furnish,' to  accompany  the  report  from  this  office. 

It  is  desirable  that  all  the  papers  which  you  may  wish  to  accompany 
your  account  from  this  office  to  the  honorable  Secretary  of  the  Trea- 
sury be  transmitted  at  the  earliest  practicable  day,  so  that  the  subject 
may  be  taken  up  and  reported  upon. 

I  am,  very  respectfully,  your  obedient  servant, 

THORNTON  A.  JENKINS,  Secretary. 

Lieutenant  W.  A.  Bartlbtt, 

United  States  navy^  New  York,  N,  Y, 


I. 

Treasury  Department, 
OJice  Light-house  Board,  November  7,  1854. 

Sir  :  A  letter  was  addressed  to  you  at  New  York  on  the  26th  ultimo, 
requesting  that  you  would  furnish,  at  your  earliest  convenience,  cer- 
tain papers,  sub- vouchers,  &c.,  to  enable  this  board  to  report  under- 
standingly  upon  your  accounts  of  disbursements,  as  required  by  the 
department. 

No  answer  having  been  received,  it  is  considered  proper  to  inform 
you  that  this  board  will  be  ready,  in  a  day  or  two,  to  take  up  your 
accounts,  and  that  if  you  think  proper  to  be  in  Washington  to  give 
any  explanations  that  you  may  deem  necessary  to  a  proper  under- 
standing of  them,  you  will  please  notify  this  office,  that  they  may  be 
retained. 

Very  respectfully, 

THORNTON  A.  JENKINS,  Secretary. 

Lieutenant  W.  A.  Bartlbtt,  U,  S.  N., 

No.  176  Second  avenue,  Neio  York. 


K. 

Treasury  Department, 
Office  lAght'hcmse  Board,  Novembei*  15,  1854, 

Sir  :  I  have  the  honor  to  return  herewith,  in  obedience  to  your  in- 
structions of  the  30th  of  September  last,  the  accounts  and  vouchers 
of  W.  A.  Bartlett,  esq.,  for  expenditures  made  by  him  for  illumina- 
ting apparatus  and  lanterns  for  light-houses  on  the  coasts  of  California 
and  Oregon,  under  his  instructions  of  June  16^  1852,  and  January 
31,  1853,  from  the  Treasury  Department,  arranged  under  the  proper 
heads  of  appropriation  ;  also,  the  vouchers  presented  by  Mr.  Bartlett 
for  his  passage  from  Washington  city  to  Paris  and  back,  and  his 
claim  of  commissions  upon  his  actual  disbursements  at  the  rate  of  3 
per  cent.,  (the  maximum  rate  agreed  upon  by  the  department,  as  will 
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appear  from  the  following  paragraph  contained  in  the  letter  of  ap- 
pointment, dated  June  16,  1852  :) 

*  *  *  u^g  g^jj  officer  of  the  government,  you,  of  course,  are 
aware  that  the  department  is  prohibited  from  making  you  any  com- 
pensation for  the  service  you  may  render  in  this  business,  and  can 
only  pay  for  your  passage  to  and  from  Europe,  and  the  customary 
travelling  expenses  to  Paris,  and  your  personal  expenses  while  there, 
with  the  understanding  as  agreed  with  you,  that  they  are  not  to  ex- 
ceed three  per  cent,  on  the  expenditures  that  you  may  make  for  the 
purchase  of  the  different  lighting  apparatus." 

The  two  vouchers  embraced  in  abstract  No.  1,  for  the  purchase  of 
lanterns  and  illuminating  apparatus  for  the  light-houses  at  Fort  Point 
and  Alcatraz  island,  amounting  to  47,998.33  francs,  and  the  13 
vouchers  embraced  in  abstract  No.  2,  for  the  purchase  of  illuminating 
apparatus  and  lanterns  for  Point  Loma,  Point  Pinos,  Cape  Hancock, 
Cape  Conception,  Humboldt,  and  the  Farrallones  light-houses,  and 
for  stationery,  drawing  materials,  and  postages,  amounting  to  411,- 
526.20,  making  a  total  of  459,524.53  francs,  appear  to  be  correct,  and 
in  conformity  to  the  terms  of  the  contracts  entered  into  with  the 
manufacturers  of  liffht-house  apparatus  in  Paris,  in  obedience  to  the 
instructions  of  the  department. 

The  vouchers  Nos.  10, 11,  12,  and  13,  embraced  in  the  last  abstract 
and  account  are 

For  stationery         -  ...  -        243.25  francs. 

For  drawing  materials        -  -  -  -  17.65 

For  postage  .  .  .  .  .         122.85 

383.75 


Equivalent  to  about  $76  75, 

The  aggregate  of  disbursements  made  by  Mr.  Bartlett,  including 
the  four  vouchers  last  named,  amount  to  459,524.53  francs,  the  com- 
missions upon  which,  at  the  rate  of  three  per  cent.,  will  be  13,785.73 
francs ;  which  latter  sum  Mr.  Bartlett  claims  as  a  partial  reimburse- 
ment of  his  actual  personal  expenses,  in  addition  to  the  sum  of  $380  10 
paid  for  his  passage  to  and  from  Paris,  and  for  which  vouchers  are 
rarnished. 

Should  the  maximum  rate  of  commissions  be  allowed  Mr.  Bartlett 
upon  the  settlement  of  his  accounts  as  an  equivalent  for  his  actual  ex- 
penses, the  whole  amount  of  his  expenses  will  be  as  follows: 
For  passage  from  Washington  city  to  Paris,  France,  and 

back  again  ......      |380  10 

For  stationery,  postage,  &c.  -  -  -  -  76  75 

For  personal  expenses,  13,785.73  francs,  equivalent,  at  five 

francs  per  dollar,  to        -  -  -  -  -     2,757  14 

Aggregate  of  expenses  claimed  ...     3,21399 

The  questions  to  be  decided  by  the  department  under  the  instructions 
to  Mr.  Bartlett  of  June  16,  1852,  are,  it  is  respectfrilly  submitted,  the 
ibllowingf  viz: 
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Ifit.  Whether  or  not  the  allowance  of  three  per  cent:  upon  the 
amount  of  disbursements  will  be  granted,  amounting  to  about 
$2,757  14. 

2d.  In  the  event  of  the  maximum  rate  of  conmiissions  (three  per 
cent.)  being  allowed  as  above,  whether  or  not  the  expenses  of  passage 
to  and  from  Paris  will  be  allowed  as  an  additional  charge,  or  will  be 
considered  as  a  part  of  the  expenses  embraced  in  the  maximum  rate, 
amounting  to  $380  10. 

3d.  As  to  the  allowance  or  disallowance  of  the  four  vouchers  for 
stationery,  drawing  materials,  and  postage,  $76  75. 

As  none  of  the  rands  furnished  by  the  department  to  Mr.  Bartlett 
are  upon  requisitions  from  this  office,  the  correctness  ol  the  credits  as 
exhibited  in  the  accounts  current  can  only  be  ascertained  by  reference 
to  the  books  of  the  register  and  accounting  officers  of  the  Treasury. 

All  of  which  is  very  respectfully  submitted,  by  order  of  the  Light- 
Louse  Board. 

THORNTON  A.  JENKINS,  Secretary. 

Hon.  Jambs  Guthrie^  Secretary  of  (he  Treasury, 


List  of  papers. 

No.  1.  Letter  of  Mr.  Bartlett,  and  enclosures,  dated  September  28, 
1844. 

No.  2.  Copy  of  letter  from  Treasury  Department,  dated  June  16, 
1S62. 

No.  3.  Copy  of  letter  from  Treasury  Department,  dated  January 
SI,  1863. 

No.  4.  Abstract  and  account  current  No.  1,  with  two  vouchers  and 
sub-vouchers. 

No.  5.  Abstract  and  account  current  No.  2,  with  thirteen  vouchers 
and  sub-vouchers. 

No.  6.  Abstract  and  account  current  No.  3,  with  two  vouchers  and 
sub-vouchers. 


Washington,  May  18,  1856. 
Sir:  I  learn  by  yours  of  the  16th  instant,  that  on  Monday  you 
intend  to  examine  the  witnesses  on  the  specifications  contained  in 
your  letter  of  the  9th  instant,  a  list  of  whom  I  furnished  in  my  notes 
of  the  10th  and  12th.  I  presume  you  have  subpoenaed  or  invited 
these  witnesses.  Whether  they  are  all  present  I  do  not  know.  If 
not  present,  it  will  be  for  you  to  determine  whether  you  have  ffiven 
such  timely  notification  as  has  enabled  those  at  a  distance  to  be  here, 
and  whether  in  their  absence  you  will  consider  it  proper  to  make  up 
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joar  report  tviihaut  them.  These  are  queetdons  which  you  most  dis- 
pose of  as  to  you  may  seem  proper  under  the  circumstances.  The 
ust  furnished  by  me  was  confined,  as  you  desired,  to  the  names  of 
witnesses  to  the  specific  heads  suggested  by  you.  The  committee  will, 
however,  not  forget  that  if  the  opinions  of  certain  witnesses  examined 
by  them,  and  their  bdirf  as  to  what  others  bdieved  in  reference  to  my 
standing  as  an  officer  and  a  man,  are  to  constitute  in  the  least  degree 
an  element  of  their  conclusion  upon  this  case,  I  shall  confidently  cal- 
oolate  upon  their  examining  the  witnesses,  or  so  many  of  them  as 
may  satisfy  the  committee,  contained  in  the  two  lists  to  be  found  in 
my  printed  letter  at  page  62,  and  thus  designated : 

'^Witnesses  as  to  my  professional  standing  and  character,  under 
whom  I  have  served." 

^^ Officers  of  the  navy  generally." 

I  herewith  enclose  interrogatories  as  to  the  leading  points  of  the 
subject  under  investigation,  with  the  desire  that  each  may  be  dis- 
tinctly propounded,  and  the  answer  to  each  one  written  down  in  th< 
precise  language  of  the  witness.     I  offer  this  as  a  suggestion  merely. 
I  am,  respectfiiUy,  your  obedient  servant, 

WASH'N  A.  BARTLETT. 

Hon.  S.  R.  Mallory, 

Chairman  Committee  Naval  Affairs^  United  States  Senate. 

P.  S. — The  intorrogatories  for  E.  H.  Harrison  and  James  W 
Binffham,  esquires,  will  be  forwarded  to  the  committee  by  the  tins 
of  the  arrival  of  those  gentlemen,  which  I  hope  will  be  to-morrow. 

W.  A.  B. 


M. 

Interrogatories  far  A.  D,  Bache^  Esq.,  Superintendent  Coast  Survey. 

1.  What  is  your  position  under  the  government,  and  how  long 
have  you  held  it  ? 

2.  bo  you  know  Washington  A.  Bartlett?  If  yea,  how  long  have 
you  known  him,  and  in  what  capacity  as  an  officer  ? 

3.  Was,  or  was  not.  Lieutenant  Bartlett  selected  by  Lieutenant  W.  P. 
McArthur  (to  whom  you  assigned  the  direction  of  the  hydrography  of 
the  western  coast  in  1848)  to  take  the  surveying  schooner  Ewing  to 
California  with  your  consent  and  approval  ? 

4.  How  did  Lieutenant  Bartlett  conduct  himself  in  the  performance 
of  that  duty;  to  your  satisfaction  or  otherwise? 

5.  Was,  or  was  not,  the  success  of  the  work  of  1849-'50  on  the 
western  coast  much  fitcilitated  by  his  zeal  and  devotion  to  his  duties? 

6.  You  being  his  (Bartlett' s)  chief,  was  any  report  ever  made  to 
you,  in  writing  or  verbally,  of  any  bad  conduct  or  dishonesty  in  the 
discharge  of  his  duties  ? 

7.  Would  you,  or  would  you  not,  have  continued  Bartlett  on  the 
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work  as  its  chief  after  the  death  of  Lieutenant  Mc  Arthur,  if  he,  Bart- 
lett,  had  desired  to  continue  ? 

8.  Did  Lieutenant  McArthur,  or  any  other  officer  or  person  engaged 
on  the  coast  survey,  or  out  of  it,  ever  make  any  report  to  you  intend- 
ing to  impeach  the  character  of  Bartlett  as  an  officer  or  gentleman  ? 

9.  Did  you  not,  and  do  you  not,  consider  Bartlett  in  all  things  an 
efficient  sea  officer,  and  capable  of  all  the  emergencies  of  any  service 
to  which  he  might  he  assigned  ? 

10.  Have  you  had  any  personal  knowledge  of  Bartlett  as  a  gentle- 
man, independent  of  his  official  relations  with  you? 

11.  If  yea,  state  what  impression  your  more  intimate  acquaintance 
with  him  has  produced  upon  your  mind? 

12.  Has,  or  has  not,  so  far  as  you  know  and  are  able  to  judge,  the 
personal  conduct  of  Mr.  Bartlett  been  such  as  to  commend  him  to 
your  sympathies  and  esteem  ? 

13.  What  is  Bartlett's  general  character  for  probity? 

14.  It  has  been  stated  by  a  member  of  the  Naval  Board  that  "  he 
(Bartlett)  traded  along  the  western  coast,  in  some  cases  smuggling 
the  goods  on  shore;'*  was  any  such  report  ever  made  to,  or  through, 
you  to  the  department;  was  any  such  report  current  amongst  the 
officers  of  the  coast  survey ;  did  Lieutenant  McArthur,  on  taking 
command,  say  or  do  anything  which  should  have  led  you  to  believe 
that  any  improper  act  had  been  committed  by  Bartlett  ? 

15.  From  your  knowledge  of  the  character  of  Lieutenant  McArthur, 
do  you  suppose  that  he  would  have  failed  to  report  any  such  acts  of 
delinquency  as  those  alleged  against  Lieutenant  Bartlett  ? 

16.  If  you  say  you  have  known  Mr.  Bartlett  for  some  years,  state 
whether  his  character  and  conduct  have  merited  your  approbation  ? 


N. 

Questions  which  Mr,  Bartlett  would  address  to  Commodore  Jones, 

Commodore  Jones : 

Interrogatory  1.  Were  you  in  command  of  the  Pacific  squadron  in 
the  year  1849  ;  and  were  you  at  tljat  time  frequently  at  San  Fran- 
cisco ?    If  not  in  command,  what  position  did  you  occupy  ? 

InterrogcUory  2.  Did  you  know*  of  the  schooner  ^^Ewing"  being 
commanded  by  W.  A.  Bartlett,  and  subsequently  by  Lieutenant  Mc- 
Arthur, while  on  the  Pacific  coast? 

Inierrogatory  3.  It  was  stated  by  a  witness,  before  the  committee, 
^'  that  it  teas  knoum  to  one  or  more  members  of  the  Naval  Board  thai  his 
(Bartlett's)  conduct  on  board  the  surveying  scJiooner  Emng  was  discredit^ 
able  to  himy  and  believed  to  be  dishonest.''  Be  good  enough  to  state 
whether,  while  in  command  of  the  squadron  or  otherwise,  or  at  any 
other  time  prior  to  the  action  of  the  Naval  Board,  you  ever  heard  of 
imy  conduct  of  Bartlett's,  as  connected  with  the  ^'  Ewing,"  either  of 
a  '' discreditable"  or  '^  dishonest"  character? 
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Interrogatory  4.  Were  you  acquainted  with  Lieutenant  Mc Arthur 
and  the  other  officers  of  the  Ewing  ?  Did  you  have  frequent  conrer- 
sations  with  said  officers  during  your  and  their  stay  on  the  Pacific 
coast?  Did  you  ever  hear  of  Bartlett's  using  the  Ewing  for  the  pur- 
pose of  conveying  goods  and  of  smuggling  them  into  San  Francisco 
after  their  arrival  there  ?  Did  either  of  the  officers  ever  make  such 
an  allegation  to  your  knowledge ;  and  is  it  at  all  probable  that  such 
transactions  could  have  taken  place  without  your  knowledge  of  them? 

Interrogatory  5.  After  the  arrival  of  Lieutenant  McArthur,  did  he 
succeed  Mr.  Bartlett  in  command  of  the  Ewing?  Have  you  ever  had 
any  conversation  with  Lieutenant  McArthur  subsequent  to  that  pe- 
riod ?  Could  Bartlett  have  used  the  Etoingfor  such  a  transaction  tvithr 
out  the  knowledge  of  the  officers  of  the  vessd;  and  would  not  such  a 
transaction  have  been  reported  to  McArthur  on  his  taking  com- 
mand ?  Be  good  enough  now  to  say  if  you  had  any  conversation  with 
McArthur  s^sequent  to  his  taking  the  command  of  the  Ewing  in  which 
Bartlett  was  spoken  of;  if  yea,  state  what  was  the  opinion  of  McAr- 
thur of  Bartlett' s  standing  as  an  officer  and  his  character  as  a  gentle- 
man, as  then  expressed  ? 

Interrogatory  6.  If  you  knew  McArthur,  be  pleased  to  state  what 
was  his  standing,  and  whether  it  was  such  as  to  repel  the  idea  that 
he  would  in  anywise  conceal  or  palliate  conduct  in  a  brother  officer 
which  was  either  "discreditable"  or  "dishonest?" 

Interrogatory  7.  Do  you  know  Mr.  Bartlett  sufficiently  well  to  speak 
of  his  character  as  an  officer  and  as  a  man  ;  if  yea,  state  fully  your 
opinion  of  it,  and  say  in  what  estimate  it  was  held  by  his  brother 
officers  ? 

Interrogatory  8.  If  you  know  anything  to  the  benefit  of  Mr.  Bart- 
lett, showing  his  efficiency  as  an  officer  ^th  ashore  and  afloat,  state 
the  same  as  though  particularly  interrogated  ? 


0. 

Interrogatories  for  A,  G,  Bhind,  Esq. 

1.  Were  you  ever  a  lieutenant  in  the  navy?  If  so,  when;  and 
what  was  your  rank  in  1848-'49? 

2.  Were  you  ever  executive  officer  of  the  schooner  Ewing,  under 
command  of  Lieutenant  Bartlett?  If  yea,  did  you  not,  as  such 
executive  officer,  have  charge  of  the  general  duty,  storage  and  dis- 
cipline of  the  vessel ;  and  was  it  possible  that  clothing  and  merchan- 
dise could  have  been  conveyed  in  that  vessel  and  smuggled  on  shore 
without  you  having  known  it. 

3.  Look  at  the  letters  on  pages  20  to  23  of  the  printed  letter  of 
Bartlett  to  the  Naval  Committee,  and  say  whether  they  are  correctly 
stated? 

4.  Do  you  know  of  any  act  of  Bartlett's,  while  attached  to  or 
commanding  the  Ewing,  which  could  warrant  the  assertion  that  his 
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^^  conduct  was  discreditable  to  him  as  an  officer,  and  believed  to  have 
been  dishonest?" 

5.  Did  or  did  not  Bartlett,  while  in  command  of  the  Ewing,  dis- 
charge his  duty  with  fidelity  to  the  government  and  due  considera- 
tion of  all  placed  under  his  command;  and  was,  or  was  not,  the  vessel 
commanded  by  him  in  a  seaman-like  manner  ? 

6.  Was,  or  was  not,  Bartlett  also  acting  purser  as  well  as  com- 
mander of  the  vessel ;  and  if  yea,  was  he  not  charged  with  providing 
for  the  comfort  of  the  crew? 

7.  Was  there  room  in  so  small  a  vessel  for  any  very  considerable 
supply  of  clothing,  after  the  vessel  was  stowed  with  provisions  for  so 
long  a  foyage? 

8.  Was  the  Ewing,  her  boats  or  crew,  ever  used  by  Bartlett  for  the 

Surpose  of  trading  or  smuggling,  or  any  other  purpose  than  ship's 
uty? 

9.  Did  or  did  not  Bartlett  often  go  from  and  return  to  the  vessel 
in  shore  boats  at  a  heavy  expense  to  himself,  rather  than  use  the 
ship's  boats? 

10.  Were  you  not  attached  to  the  Ewing  as  long  as  Bartlett  held 
the  conunand? 

11.  Please  state  anything  you  may  wish  regarding  the  official 
conduct  of  Mr.  Bartlett  as  fmly  as  if  you  had  been  particularly  inter- 
rogated  on  that  point. 


P. 

Interrogatories  for  Commander  Cadwalader  JRinggold^   United  States 

Navy, 

1.  What  is  your  rank  in  the  navy  ;  was  it  the  same  in  1849,  1850  ? 
Were  you  at  San  Francisco  in  1849,  1850  ?  If  yea,  did  you  know  of 
the  fact  that  Lieutenant  Washington  A.  Bartlett  was  there? 

2.  In  what  capacity  did  he  arrive  there  ? 

3.  Were  you  acquainted  with  the  principal  officers  and  citizens  at 
San  Francisco  ? 

4.  Were  you  acquainted  with  the  estimation  in  which  Lieutenant 
Bartlett  was  held  by  that  community  ? 

5.  Did  you  know  or  hear  of  anjrthing  taking  place  there  in  con- 
nexion with  Lieutenant  Bartlett  while  commanding  the  Ewing,  or  sub- 
sequently, derogatory  to  his  character  as  an  officer  and  gentleman  ? 

6.  Is  it  not  certain  that  you  must  have  heard  it  spoken  of,  if  any 
act  of  his  had  made  his  conduct  odious,  among  either  his  brother  offi- 
cers or  the  citizens  ? 

7.  Did  you,  while  at  San  Francisco,  ever  hear  it  charged  by  any 
,one  that  Lieutenant  Bartlett  ''had  traded  along  the  coast,  in  some 

cases  smuggling  the  goods  on  shore,"  or  any  charge  to  that  effect? 

8.  When  an  officer  is  the  commander  and  acting  purser  of  a  vessel, 
ie  not  the  wholt  responsibility  of  providing  in  advance  for  the  comfort 
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and  efficient  service  of  his  crew  in  the  hands  of,  and  at  the  discretion, 
in  a  great  degree,  of  the  officer  so  commanding  ;  and  is  it  not  the 
duty  of  an  officer,  when  engaged  on  special  service,  to  exercise  his  best 
judgment  as  to  how  he  is  U>  accomplish  the  end  for  which  he  is  sent  ? 
9.  Have  you  known  Lieutenant  Bartlett  for  a  series  of  years  ?  K 
yea,  what  has  been  your  appreciation  of  his  general  character  for 
honor,  integrity  and  truthfulness  ? 


Q. 

Interrogatories  for  Captain  J.  B.  Montgomery. 

1.  Do  you  know  Washington  A,  Bartlett?  If  yea,  state  how 
long  you  have  known  him ;  if  he  has  ever  served  under  you  as  an  offi- 
cer ;  state  when,  where,  for  how  long  a  time,  and  in  what  capacity? 

2.  If  you  say  in  answer  to  the  first  interrogatory  that  Bartlett 
served  under  you  as  lieutenant,  while  you  commanded  the  Ports- 
mouth, from  1844  to  1848,  be  good  enough  to  inform  the  committee 
whether  any  transactions  occurred  during  that  period,  and  more  par- 
ticularly while  at  Mazatlan  and  Monterey,  connected  with  Bartlett's 
conduct  as  caterer  of  the  mess,  which  produced  on  your  mind  any  im- 
pression that  he  had  been  ^^ctdpably  negligent,"  or  '^dishonest?" 

3.  Has  Mr.  Bartlett  exhibited  to  you  a  printed  letter  to  the  Naval 
Committee  ?  If  yea,  state  whether  your  letters  to  him  of  February 
13,  1866,  and  April  14,  1856,  at  pages  46  and  63,  are  not  therein 
correctly  set  forth  and  do  not  express  the  opinions  which  you  now 
entertain  f 

4.  Look  at  the  statement  made  at  page  16  of  said  printed  letter  and 
say  whether  the  said  statement,  as  to  your  remark  to  Bartlett  when 
you  returned  to  him  the  papers  and  correspondence  connected  with  the 
charges  brought  against  him  by  Lieutenant  Missroon  and  others,  is 
not  correctly  stated  ? 

6.  What  is  your  opinion  of  Mr.  Bartlett  as  an  officer?  Do  you 
regard  him  in  every  respect  capable  of  ^^ performing  promptly  and  efjir 
ciently  all  (his)  duty^  both  ashore  and  afloat  f  State  also  your  opimon 
of  his  character  as  a  man  ? 

6.  Has  anything  transpired  since  the  action  of  the  Naval  Board  and 
the  investigation  before  tne  Naval  Committee  which  tends  in  the  least 
degree  to  alter  your  opinion  in  this  particular?  If  yea,  state  the  same. 

7.  If  you  know  of  anything  to  the  benefit  of  Mr.  Bartlett  which 
shows  the  charges  brought  against  him  to  be  untrue,  state  the  same 
fully. 
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Interrogatories  to  he  propounded  to  James  W.  Bingham. 

Interrogatory  1.  Have  you  seen  the  printed  reply  of  Washington 
A.  Bartlett  to  the  charges  made  against  him  before  the  Naval  (%m- 
mittee  of  the  Senate?  If  yea,  look  at  what  purports  to  be  an  affidavit 
made  by  you,  at  pages  23  and  24,  and  state  whether  the  said^affidavit 
was  in  fact  made  by  you? 

Interrogatory  2.  Turn  to  Appendix  IV,  at  page  58  of  said  reply,  and 
state  whether  the  receipt  dated  August  20, 1849,  for  the  freight  of  said 
goods,  is  not  correctly  set  forth  ? 

Interrogatory  3.  Do  you  know  of  Mr.  Bartlett  having  ever  intro- 
duced or  imported  into  San  Francisco  any  other  goods  than  those  re- 
ferred to  and  paid  for  in  said  receipt  ?  Were  your  connexions  with 
him  such  as  would  have  enabled  you  to  know  if  any  such  transaction 
had  ever  taken  place? 

Interrogatory  4.  Did  you  ever  hear  it  charged  or  hinted  at,  in  San 
Francisco,  that  Mr.  Bartlett  had  in  any  manner  evaded  or  attempted 
to  evade  the  revenue  laws  of  California? 

Interrogatory  5.  Did  you  know  the  general  character  of  Mr.  Bart- 
lett for  probity  and  integrity?    If  yea,  state  what  it  was  and  is. 


S. 

Interrogatory  to  be  propounded  to  E.  H.  Harrison. 

Have  you  seen  the  printed  letter  of  Washington  A.  Bartlett  in  re- 
ply to  the  charges  made  before  the  Naval  Committee  of  the  Senate  ? 
If  yea,  look  at  the  statement  at  page  24,  dated  Philadelphia,  April 
7,  1856,  purporting  to  have  been  signed  by  you,  and  say  whether  the 
same  was  in  fact  made  by  you,  and  does  not  contain  the  truth  of  the 
transactions  therein  described,  according  to  the  best  of  your  informa- 
tion and  belief? 

Learning  that  Mr.  Harrison,  from  indisposition,  is  unable  to  attend 
upon  the  committee,  the  committee  assume,  without  submitting  to 
him  the  foregoing  interrogatories,  that  he  would  sustain  it  by  his 
affidavit,  and  they  regard  it  as  if  it  were  sworn  to. 


T. 
Interrogatories  for  Capt.  A.  V.  Frazer^  U.  8.  R.  Marine. 

1.  What  are  your  relations  to  the  government? 

2.  How  long  have  you  known  Washington  A.  Bartlett? 

3.  Did  you  know  him  as  the  commander  of  the  United  States 
achooner  Ewing  ?    K  so,  where  ? 
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4.  Were  you  in  charge  of  the  protection  of  the  revenue  in  the  bay 
of  San  Francisco  in  the  years  1849,  1850  ? 

6.  Was  there  at  any  time  any  report  made  to  you  that  Lieutenant 
Bartlett  had  defrauded  the  revenue,  and  were  you  ever  called  upon  to 
investigate  such  a  charge  ? 

6.  Look  at  page  22  of  Mr.  Bartlett's  reply  to  the  Naval  Committee, 
and  state  whether  the  letter  there  printed  is  a  copy  of  a  letter  ad- 
•dressed  by  you  to  him? 

7.  If  any  charge  of  such  a  character  had  ever  been  made,  would  it 
not  naturally  come  to  your  knowledge  ? 

8.  Were  not  the  inspectors  of  the  customs  placed  on  board  of  ships 
bound  to  return  all  permits  to  the  custom-house  when  they  had  de- 
livered goods  under  tnem,  and  would  the  inspectors  allow  goods  to  be 
landed  with  such  permits  ? 

9.  What  was  the  character  and  standing  of  Lieutenant  Bartlett  at 
^n  Francisco  at  the  time  you  were  there  ? 

10.  Have  you  had  any  conversation  with  any  member  of  the  Naval 
Board,  be'fore  or  since  its  session,  touching  the  character  of  Bartlett 
while  in  California,  and  especially  in  reference  to  certain  allegations 
about  smuggling  ^oods  into  San  Francisco,  which  conversation  you 
feel  at  liberty  to  disclose  ?  If  so,  please  state  the  conversation,  and 
the  name  of  the  officer  with  whom  such  conversation  was  held. 

11.  Did  you  ever  know  or  hear  while  in  San  Francisco  of  any  charge 
against  Lieutenant  Bartlett  which  could  warrant  the  assertion  since 
made  that  his  conduct  had  been  discreditable  and  dishonest  while  in 
^command  of  the  **  Ewing?" 

12.  Were  you  acquainted  with  the  late  Lieutenant  Wm.  P.  Mc- 
Arthur ;  and  if  so,  do  you  know  in  what  estimation  Bartlett  was  held 
l)y  him  ? 

13.  If  you  know  any  matter  or  thing  which  would  benefit  Bartlett 
in  this  investigation,  state  the  same  as  fully  as  if  you  had  been 
specially  interrogated  thereto. 


U. 

Interrogatories  far  J,  W,  Revere^  Esq, 

1.  Were  you  ever  in  the  navy  of  the  United  States  ?  If  yea,  when, 
for  how  many  years,  and  when  did  you  resign  your  commission  ? 

2.  Did  you  serve  as  a  lieutenant  on  board  the  Portsmouth  in  the 
Pacific  from  1844-'48,  or  on  that  cruise  under  the  command  of  Cap- 
tain J.  B.  Montgomery? 

3.  Did  you  know  Lieutenant  Bartlett  as  an  officer  of  that  ship,  and 
were  you  a  member  of  the  mess  with  him  ? 

4.  Were  you  cognizant  of  the  fact  that  there  was  some  complaint 
or  dissatisfaction  expressed  by  the  mess  as  to  his  administration  of  the 
mess  affitirs  by  certain  parties?  If  so,  how  was  such  dissatisfaction 
settled  or  disposed  of? 
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5.  As  a  member  of  the  mess,  were  jou  fully  satisfied  at  the  time 
that  Lieutenant  Bartlett  entirely  exonerated  himself  from  censure  ? 

6.  Look  at  a  letter  on  pa^es  60  and  61  of  Lieutenant  Bartlett' s 
reply  to  the  evidence  before  the  Naval  Committee,  and  state  whether 
you  addressed  a  letter  to  Lieutenant  Bartlett,  from  which  the  extracts 
are  published? 

7.  Was  not  the  caterer  who  was  elected  to  succeed  Lieutenant  Bart- 
lett the  proper  person,  according  to  the  usages  of  the  service,  to  receive 
the  atcounti9  and  audit  them  ? 

8.  Did  Lieutenant  Bartlett,  to  your  knowledge,  ever  exhibit  the 
least  hesitation  in  surrendering  the  catership  and  his  accounts  for  ex- 
amination ? 

9*.  If  a  difference  of  statement  should  be  made  by  a  steward  as  to 
the  amount  of  money  handed  to  him,  or  as  to  the  manner  of  its  expen- 
diture, do  not  the  usages  and  courtesies  of  the  service  give  to  the  offi- 
cer the  right  to  have  his  statement  taken  in  preference  to  any  person 
in  such  a  capacity  ? 

10.  Would  not  a  steward,  or  any  servant  who  might  be  punished 
by  a  caterer  for  intoxication  or  other  misdemeanor  be  likely,  if  he 
could  find  support,  to  array  himself  against  the  caterer  ? 

11.  Did  you  ever  at  any  time  withdraw  your  confidence  from  Lieu- 
tenant Bartlett  as  a  man  of  integrity  and  propriety  of  conduct? 

12.  If  you  have  anything  further  to  say  about  the  conduct  of  Lieu- 
tenant Bartlett  as  an  officer  and  gentleman  in  all  the  relations  of  the 
service  or  society,  say  it  without  reserve,  as  if  fully  interrogated  ? 


InterrogcUcries  for  Henry  B,   Watapn,  Esq. 

1.  Have  you  at  any  time  served  in  the  United  States  marine  corps, 
what  was  your'rank,  and  when  did  you  resign  from  the  service? 

2.  Did  you  serve  on  board  the  Portsmouth  with  Mr.  Bartlett  ? 

3.  Look  at  pages  14  and  15  of  Mr.  Bartlett's  printed  reply  to  the 
Naval  Committee,  and  state  if  the  letter  therein  printed  over  your 
name  was  written  by  you? 

4.  Did  you,  or  did  you  not,  succceed  Lieutenant  Bartlett  as  caterer 
of  the  ward-room  mess,  June  1845?  If  yea,  did  you  audit  the 
accounts? 

5.  Look  at  the  original  account  filed  with  the  committee,  and  state 
whether  it  is  the  same  account  you  had  in  your  possession.  If  you 
say  that  it  is  the  original  account,  state  when  you  returned  it  to  Mr. 
Bartlett  and  why? 

6.  Had  Lieutenant  Bartlett  been  at  any  time  arraigned  under  the 
charge  as  stated  in  the  letter  sent  to  him,  October  8,  1846,  by  some 
of  the  mess,  could  you  not,  with  the  papers  then  in  your  possession, 
have  disproved  the  allegations  in  the  most  conclusive  manner? 

7.  Did  you  know  at  any  time  of  any  act  of  Bartlett's  during  that 
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cruise  which  warranted  hostility  to  him,  and  did  any  act  of  his  erer 
impair  his  usefiilness  as  an  efficient  officer  of  the  ship? 

8.  State  any  thing  you  know  as  to  the  general  character  and  effi- 
ciency of  Bartlett  at  sea,  and  his  standing  and  character  as  a  man. 


W. 

Washington  City,  June  24,  1856. 

8ir:  On  the  16th  day  of  May  last  I  had  the  honor  of  receiving  at 
my  residence,  Brooklyn,  New  York,  a  request,  signed  hy  your  clerk, 
to  appear  hefore  the  Committee  on  Naval  Affairs,  United  States 
Senate,  to  testify  in  the  case  of  W.  A.  Bartlett,  esq.,  late  lieutenant 
United  States  navy,  to  which  I  replied  immediately,  both  to  yourself 
as  well  as  to  the  clerk,  setting  forth  the  reasons  why  I  could  not 
comply  with  the  request,  but  expressing  my  readiness  to  obey 
promptly  and  cheerfully  any  summons  from  the  committee,  which 
reasons  it  is  unnecessary  to  reiterate  here. 

I  am  now  on  a  visit  to  this  city,  the  duration  of  which  is  limited 
by  the  department  to  one  week,  and  learning  from  naval  officers  that 
my  non-appearance  at  the  time  designated  was  attributed  to  a  desire 
to  avoid  tne  examination,  I  have  the  honor  to  inform  you  that  I  am 
prepared  to  attend  the  committee  at  any  time  they  may  desire  within 
the  limited  period  allowed  me,  or  at  any  other  time  when  my  presence 
may  be  commanded. 

I  am  not  aware  how  my  testimony  may  affect  Mr.  Bartlett,  but  am 
ready  to  testify  to  all  I  know  about  him. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  ser- 
vant, 

ALEX.  V.  FRASER, 
At  W.  F.  Bayley's,  Stationer,  Pennsylvania  Avenue. 

Hon.  S.  R.  Mallort, 

United  States  Senate, 


X. 

Senate  Naval  CoMMrrrEE  Room,  June  26,  1856. 

Sir:  I  am  instructed  by  the  Committee  on  Naval  Affairs  of  the 
Senate  to  acknowledge  the  receipt  of  your  letter  of  24th  instant,  and 
to  inform  you  that  the  committee,  having  finished  its  investigation  of 
tht  case  of  Mr.  W.  A.  Bartlett,  late  lieutenant  United  States  navy, 
will  not  desire  your  attendance  for  the  purpose  of  procuring  your 
testimony  therein. 

Very  respectfully,  your  obedient  servant, 

C.  W.  DOWNING, 
Clerk  Committee  on  Naval  Affairs,  United  States  Senate. 

Albx.   V.  FRASER^Esq. 

At  W.  F.  Sayley's,  Stationer,  Pennaylvama  Avenue. 


34th  Cokqress,  >  SENATE.  (  Bep.  C!om. 

Igt  Session.     J  (  No.  237. 


MEMORIAL 


WASHINGTON  ALLON  BARTLETT, 

AIKINO 

That  cetiain  papers  may  be  ordered  to  be  printed. 


August  ],  1856. — Ordered  to  be  printed,  together  with  his  reply  and  other  papers,  as  an 

appendix  to  report  No.  237. 


In  the  Senate  of  the  United  States,  August  1,  1856. 

Besdved,  by  the  Senate,  upon  the  memorial  this  day  presented  to 
the  Senate  by  Washington  Bartlett,  that  all  the  papers  and  docu- 
ments referred  to  in  said  memorial,  and  prayed  to  be  printed  as  part 
of,  or  as  an  appendix  to,  the  report  of  the  Committee  on  Naval 
Affairs  in  his  case,  be,  and  the  same  is  hereby,  ordered  to  be  printed,, 
according  to  the  prayer  of  said  memorial. 
Attest " 

ASBURY  DICKINS, 

Secretary. 


APPENDIX 


To  the  SerujUe  of  the  United  States : 

The  memorial  of  Washington  AUon  Bartlett,  late  a  lieutenant  in 
the  navy  of  the  United  States,  respectfully  represents : 

That  at  the  present  session  of  Congress  your  memorialist  presented 
to  your  honorable  body  a  memorial  complaining  of  the  action  against 
him,  based  upon  the  recommendation  of  the  board  of  naval  officers, 
convened  under  the  provisions  of  the  law  of  February  28,  1855,  en- 
titled ^' An  act  to  promote  the  efficiency  of  the  navy,"  by  which  he 
was  dropped  from  the  rolls  of  the  service,  which  memorial  was  re- 
ferred to  your  Committee  on  Naval  Affairs ;  that  the  said  committee 
made  an  examination  into  his  complaint,  and  on  the  22d  day  of  the 
present  month  presented  a  report  to  the  Senate,  which  has  been 
printed  by  your  order,  and  is  now  a  portion  of  the  public  records  of 
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the  country.  Whilst  your  memorialist  disclaims  any  intention  to 
cast  the  least  reflection  on  your  said  committee,  he  conceives  great 
injustice  has  been  done  him  by  the  omission  to  make  a  certain  paper 
which,  at  the  instance  of  the  committee,  he  had  submitted  to  them  as 
a  reply  to  the  several  charges  and  allegations  against  him,  a  part  of 
their  report.  Frequent  reference  is  made  to  said  paper  in  the  report, 
but  the  references  cannot  be  fully  comprehended  unless  opportunity 
is  afforded  for  an  examination  of  the  entire  document. 

It  is  not  the  province  of  your  memorialist  to  enquire  whether  your 
committee  was  authorized  to  assume  the  powers  of  a  judicial  tribunal, 
summon  witnesses,  administer  oaths,  receive  and  entertain  charges 
against  him  by  witnesses  directly  interested  in  destroying  his  character 
and  reputation,  and  at  the  same  time  omit  to  compel  the  attendance 
of  witnesses  in  his  behalf.  All  these  enquiries  properly  belong  to 
your  honorable  body,  and  not  to  your  memorialist.  But  your  memo- 
rialist, in  common  with  every  American  citizen,  has  a  right  to  com- 
5 lain  when  an  act  of  injustice,  whether  intentionally  or  not,  has  been 
one  him  by  the  constituted  authorities  of  the  country,  and  in  the 
exercise  of  this  inestimable  privilege  he  represents  to  your  honorable 
body  that  the  omission  of  the  said  committee  to  make  his  said  reply  a 

gart  of  their  report  is  calculated  to  do  him  great  wrong  and  injury, 
barges  which  were  made  by  some  of  the  witnesses  against  your  me- 
morialist, seriously  affecting  his  character  for  integrity  and  fair  deal- 
ing, and  which  if  not  refuted  would  have  consigned  him  to  everlasting 
infemy  and  disgrace,  are  set  ibrth  in  the  minutes  of  the  evidence 
printed  with  the  report,  yet  their  refutation,  which  is  most  conclusive 
by  the  evidence  contained  in  the  reply  of  your  memorialist,  does  not 
appear,  neither  is  the  fact  mentioned  in  the  report  that  they  were  so 
remted. 

Your  memorialist  therefore  prays  that  the  accompanying  ''reply  to 
the  testimony  taken  before  the  Naval  Committee  of  the  Senate  with 
an  appendix  of  oflScial  documents,"  presented  to  the  said  committee, 
at  their  request,  on  May  6,  1856,  may  be  received  and  ordered  to  be 
printed,  and  also  that  a  similar  order  may  be  made  in  reference  to  all 
such  documents,  letters  and  papers  as  were  presented  to  the  said  com- 
mittee in  behalf  of  your  memorialist,  and  which  do  not  accompany 
their  report,  so  that  his  case  can  be  properly  understood. 

And  your  memorialist  will  ever  pray,  &c. 

WASHINGTON  ALLON  BAKTLETT, 

of  New  York, 

Washington  City,  July  31,  1856. 


Washington,  Augmt  1,  1856. 

Sir:  The  schedule  herewith  covers  the  whole  pamphlet  with  its  ap- 
pendix of  official  documents,  and  the  various  letters  (which  were  not 
printed  in  the  pamphlet)  filed  with  the  committee  by  Grovernor  Jones. 

These  last  named  letters,  whose  names  and  dates,  (as  they  are 


WASHINGTON   A.   BARTLETT.  8 

original  letters)  I  cannot  recollect,  are  with  the  committee,  having 
been  sent  in  by  several  officers  and  principally  refer  to  the  mess  bills. 

Very  truly  yours, 

WASH'N  A.  BARTLETT. 
Hon.  J.  J.  Crittenden. 

P.  8, — The  whole  pamphlet  to  be  printed. 


Schedule  of  papers  connected  with  the  case  of  Lieutenant  Wash- 
ington A.  Bartlett,  submitted  to  the  Committee  on  Naval  AflFairs  of 
the  Senate,  and  not  embraced  in  their  printed  report.  Document  No. 
237,  34th  Congress,  1st  session. 

1.  The  whole  pamphlet  and  appendix.  Reply  of  Lieutenant  Wash- 
ington A.  Bartlett  to  the  testimony  taken  before  the  Naval  Committee, 
and  transmitted  to  said  committee  by  his  letter  of  May  7,  1856,  in 

Sursuance  to  the  instructions  of  said  committee,  as  per  their  letter  of 
[arch  25,  1856,  "to  produce  such  explanations  touching  the  subject 
of  their  inquiries  as  to  you  (him)  may  seem  expedient." 

This  reply  of  Lieutenant  Bartlett  contains  the  following  documents, 
not  printed  by  the  committee,  which  are  important  to  a  proper  under- 
standing of  the  subject: 

Letter  of  Henry  B.  Watson,  esq.,  late  of  the  United  States  marine 
corps,  now  of  Aline  Park,  near  Smithfield,  North  Carolina,  who  suc- 
ceeded Lieutenant  Bartlett  as  caterer  on  board  the  Portsmouth,  and 
audited  the  accounts  of  Lieutenant  Bartlett. — (For  letter  see  pages  14 
and  15  of  reply.) 

Letter  of  J.  W.  Revere,  esq.,  late  of  the  United  States  navy,  Mor- 
ristown.  New  Jersey,  dated  April  29,  1856^  on  the  same  subject. — 
(See  pages  60  and  61  of  reply.) 

Letter  of  Captain  J.  B.  Montgomery,  April  14,  1856. — (See  page 
53  of  reply.) 

Letter  of  R.  Forrest,  United  States  navy,  April  30,  1856.— (See 
page  54  of  reply.) 

Certificates  of  T.  L.  Smith,  First  Auditor  of  the  Treasury,  and  H. 
J.  Anderson,  Commissioner  of  Customs,  esqrs. — (See  pages  61  and 
62  of  reply.) 

Account  at  Fenton's  Hotel,  London. — (See  page  63  of  reply.) 

Letters  of  Lieutenant  Thornton  A.  Jenkins,  secretary  of  the  Light- 
house Board,  dated  October  15,  1852,  March  14,  1853,  and  May  16, 
1853.— (See  pages  63,  64,  65,  66,  67,  and  68  of  reply.) 

Letter  of  Commodore  William  B.  Shubrick,  Chairman  Ligh-house 
Board,  to  the  Secretary  of  the  Treasury. — (See  pages  64  antd  65  of 
reply.) 

Letters  of  A.  D.  Bache  and  H.  J.  Anderson,  esqrs. — (See  page  68 
of  reply.) 

Letter  of  Hon.  John  Y.  Mason,  United  States  minister  at  Paris, 
dated  September  2,  1854,  to  the  Secretary  of  the  Treasury. — (See 
page  71  of  reply.) 
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List  of  witnesses. — (See  pages  51  and  52  of  reply.) 

Letter  of  Washington  A.  Bartlett  to  the  Secretary  of  the  Navy, 
April  1,  1856,  and  answer  of  the  Secretary. — (See  pages  40  and  41  of 
reply.) 

Letter  of  T.  L.  Smith,  esq.,  First  Auditor  of  the  Treasury,  April 
21,  1856.— rSee  page  31  of  reply.) 

Letters  oi  Hon.  James  Guthrie,  Secretary  of  thd  Treasury,  and 
abstract  of  vouchers  on  file  in  the  Treasury  Department. — (See  pages 
33  and  34  of  replyO 

Letter  of  Hon.  W.  L.  Hodge,  April  28,  1856,  and  three  letters  of 
W.  A.  Bartlett  to  the  Secretary  of  the  Treasury. — (See  pages  29,  30, 
31,  and  32  of  reply.) 

Letters  of  A.  C.  Rhind,  late  Lieutenant  United  States  navy,  at 
pages  20,  21,  22,  and  23,  and  letter  of  Captain  S.  F.  Dupont,  at  page 
20;  also,  letters  of  C.  C.  Simms,  United  States  navy,  at  page  21,  and 
Captain  Alexander  V.  Fraser,  at  page  22  of  reply. 

An  account  current  between  Delazon  Smith,  esq.,  andW.  A.  Bart- 
lett.— (See  page  20  of  reply.) 

A  receipt,  signed  by  Alfred  Robinson,  at  page  58  of  reply. 

Letter  of  Captain  J.  B.  Montgomery,  dated  February  13,  1856. — 
(See  pages  46  and  4*7  of  reply.) 

Certificates  or  letters  from  sundry  officers  of  the  navy  upon  the 
subject  of  mess  bills  in  the  Pacific.  Filed  by  the  Hon.  J.  C.  Jones, 
of  Tennessee. 


Beply  of  Washington  A.  Bartlett  to  the  testimony  taken  be/ore  the  Naval 
Committee  of  the  Senate^  a  certified  copy  whereof  was  furnished  by 
consent  of  the  said  committee,  with  an  appendix  of  official  docum^ents 
and  testimonials  referred  to.  May,  1856,  communicated  to  the  Senate 
July  31,  1856,  as  annexed  to  memorial  of  same  date,  by  Washington 
A.  Bartlett, 

To  the  Naval  Committee  of  the  Senate : 

Having,  by  your  permission,  been  furnished  by  the  clerk  of  the  com- 
mittee with  a  certified  copy  of  all  the  evidence  taken  before  you^  in  the 
investigation  which  you  have  been  pleased  to  make  into  the  propriety  of 
the  action  of  the  Naval  Board,  by  which  I  was  "  dropped"  from  the 
naval  roll  while  in  the  service  of  the  country  on  foreign  seas,  I  now 
proceed  to  redeem  the  promise  heretofore,  by  letter,  communicated  to 
you — **  that  when  the  committee  shall  have  concluded  their  examina- 
tion, and  will  furnish  me  with  any  statements  that  affect  me  as  an 
officer,  and  which  in  their  judgment  tend  to  sustain  in  any  degree  the 
propriety  of  the  action  of  the  Naval  Board,  I  pledge  myself  to  make  a 
full,  frank^  and  satisfactory  explanation  of  them  ;  and  that  the  truth 
of  that  explanation,  if  it  did  not  by  its  own  nature  carry  conviction  to 
every  reasonable  mind,  shall  be  made  good  by  those  evidences  which 
the  law  has  heretofore  recognized  as  fufl  legal  proof." 

Much  of  the  testimony  before  me  consists  of  the  opinions  of  certain 
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of  the  witnesses  as  to  how  they  and  others  estimate  me.  Tried  by  this 
uncertain  standard,  I  confess  I  should  be  found  not  only  unworthy 
a  place  in  the  navy,  but  unfit  for  the  discharge  of  the  ordinary  rela- 
tions of  life.  But  mere  opinion  as  to  the  moral  worth  of  an  officer 
presents  no  issue  for  trial.  It  may  be  a  shield  for  the  protection  of  the 
witness,  but  can  never  be  used  as  a  sword  against  the  accused.  I 
therefore  dismiss  for  the  present  from  my  consideration  all  that  por- 
tion of  the  testimony  which  has  no  other  basis  than  the  mere  opinion 
of  these  witnesses,  deeming  it  wholly  immaterial  to  inquire  whether  it 
has  its  origin  in  malignity,  or  in  the  still  baser  source  of  that  self-in- 
terest which  renders  it  necessary  to  sustain  the  Naval  Board  in  its  fierce 
struggle  with  the  public  opinion  of  the  country,  by  defaming  the  char- 
acter of  those  who  have  fallen  under  its  arbitrary  proceedings. 

As  to  the  facts  testified  to,  they  deserve,  and  shall  receive,  such  a 
refutation  at  my  hands  as  time  and  opportunity  permit  me  to  give. 
They  may  be  thus  stated  : 

1.  That  while  an  officer  on  board  of  the  Portsmouth,  1844-'48, 
I  had  speculated  in  the  purchase  of  a  library,  and  meanly  solicited 
subscriptions  thereto. 

2.  That  at  Monterey,  1846, 1  had  sold  an  India  shawl  to  a  lady  of 
that  city,  at  an  exorbitant  profit,  and  that  I  had  also  been  guilty  of 
selling  segars  and  articles  oi  apparel  to  officers  and  others. 

3.  That  I  had  been  culpably  negligent  and  dishonest  in  the  dis- 
charge of  my  duties  as  caterer  for  the  ward-room  mess,  at  Mazatlan, 
1846,  and  on  our  voyage  thence  to  Monterey. 

4.  That  while  in  command  of  the  Ewing,  1849,  on  the  Pacific  coast, 
I  had  smuggled  into  San  Francisco  certain  goods,  which  I  had  used 
the  Ewing  to  convey. 

5.  That  I  had  fraudulently  attempted  to  obtain  from  the  Treasury 
Department,  1854,  more  money  for  my  expenses  while  in  France,  as 
the  special  agent  of  that  department,  than  I  was  entitled  to. 

Taking  up  these  several  charges  in  their  order,  let  us  inquire  into 
the  evidence  upon  which  the  first  charge  rests. 

Purser  James  H.  Watmough  says.  The  introduction  of  the  library 
**  was  commented  upon  as  being  officious  ;"  '^  that  the  sum  of  |90  was 
collected  for  it  from  the  officers  ;"  that  he  '*  don't  think  there  were 
^90  worth  of  books,  but  don't  know,"  This  witness  further  says,  that 
he  was  under  the  impression  that  an  application  was  *^  intended  to  be 
made"  to  the  crew  of  the  Portsmouth  to  subscribe  to  the  library,  and 
that  an  order  was  given  to  stop  it ;  that  he  *^  don't  remember  that  the 
library  was  taken  on  board  the  Portsmouth  by  consent  of  officers,"  and 
*'  don't  think  there  were  one  hundred  volumes  ;"  * 'thinks  none  of  the 
crew  paid  allything  towards  Bartlett's  library,  only  officers  ;"  ''  don't 
know  that  Bartlett  withdrew  the  subscription  list ;  don't  know,  posi- 
tively, about  an  order  being  given  to  stop  the  list." 

Pendleton  G.  Watmough  says,  in  reference  to  this  matter  :  '*  It  is 
not  unusual  to  have  libraries^  and  for  sailors  to  subscribe  ;  thinks  he 
subscribed  to  Bartlett's  library,  but  don't  recollect ;  has  no  recollection 
of  giving  his  consent  to  said  library." 

Lieutenant  Missroon  states : 

''In  the  case  of  soliciting  subscriptions  to  his  library,  I  heard  it 
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stated  by  the  individuals  themselves  to  whom  he  applied ;  among  others^ 
Mr.  Delazon  Smith  and  Dr.  Chase  stated  that  he  had  asked  for  five 
dollars  for  the  perusal  of  his  books,  and  it  was  notorious  that  both 
these  gentlemen  were  merely  passengers  to  the  Pacific.  It  became 
know  to  me,  in  the  exercise  of  my  official  duties^  that  Mr.  Bartlett  au- 
thorized a  subscription  list  to  be  circulated  among  the  crew  of  the  Ports- 
mouth, contrary  to  my  express  order  issued  to  Mr.  Bartlett,  that  no 
such  list  should  so  issue  until  the  crew  could  examine  the  books  gra- 
tuitously furnished  them  by  the  government.  When  detected  in  the 
disobedience  of  a  proper  order,  he  endeavored,  but  failed,  to  show  that 
he  had  not  authorized  the  circulation  of  the  subscription  list  among 
the  crew." 

1  should  be  utterly  at  a  loss  to  know  the  precise  character  and  ex- 
tent of  the  criminality  which  is  supposed  to  be  connected  with  this 
matter  of  the  library,  were  not  its  specific  nature  declared  by  Lieut. 
Missroon,  in  his  official  letter  of  October  16,  1846,  in  which  it  is  thua 
denounced:  *'In  speculating  upon  a  private  library,  and  meanly 
soliciting  subscriptions  of  money  from  individuals,  some  of  whom,  it 
was  well  known,  would  not  continue  in  the  ship  longer  than  her  out- 
ward passage,  ani  among  whom  was  a  public  functionary." 

My  answer  to  this  charge  is  brief  and  simple.  Actuated  by  what  I 
supposed  to  be  a  laudable  desire  to  beguile  the  tedium  of  a  long  cruise, 
and  at  the  same  time  to  elevate  the  intellectual  character  of  the  officers 
and  crew,  and  contribute  to  the  good  conduct  and  discipline  of  the  latter, 
I  entered  into  an  agreement  with  Messrs.  Harper  &  Brothers,  for  278  vol- 
umesof  useful  andinterestingworks, for  which  I  became  responsible  in  the 
sum  of  one  hundred  and  eighty  dollars,  which  I  have  since  paid  in  full. 
These  books  were  introduced  on  board  the  Portsmouth,  with  the  ex- 
press assent  of  the  commander,  as  exhibited  in  his  letter,  hereafter 
subjoined.  Most  of  the  officers,  including  the  brothers  Watmough, 
contributed  to  the  expense,  and  I  received  eighty-five  dollars,  leaving 
myself  minus  one  hundred  dollars,  (adding  five  dollars  paid  for  book 
cases.)  The  crew  ofiered  to  subscribe  whatever  was  necessary  to  make 
up  the  deficiency,  but  did  not,  in  fact,  contribute  one  dollar,  nor  were 
they  ever  solicited  to  do  so  by  me.  If  there  be,  in  the  estimation  of 
any  reasonable  man,  anything  of  the  ^*  meanness/'  **  officiousness," 
or  '^  speculation,"  which  has  been  attached  to  this  simple  transaction, 
I  shall  have  to  confess  my  ^*  perceptions"  are  **  blunted,"  indeed. 

It  is  utterly  untrue  that  I  ever  charged  or  received,  or  desired  to  re- 
ceive, anything  for  merely  rearfiTigr  these  books,  which  were  freely  used 
by  all,  whether  subscribers  or  not ;  nor  did  I  ever  apply  to  Mr.  Delazon 
Smith,  the  *^  public  functionary"  alluded  to,  either  to  subscribe  or  pay 
for  their  perusal.  Even  Lieut.  Missroon  himself,  althougt  not  a  sub^ 
scriber,  occasionally  enjoyed  the  convenience  of  this  obnoxious  library ; 
but  whether  he  thereby  became,  in  the  slightest  degree,  liable  to  a 
recrimination  of  **  meanness"  or  '' speculation,"  I  leave  to  casuists  to 
determine.  The  books  were,  from  the  begining,  made  the  absolute 
property  of  the  officers  and  crew,  and  in  charge  of  a  librarian  selected 
by  the  ship's  company.     They  did  not  revert  to  me. 

As  a  satisfactory  conclusion  to  the  evidence  on  this  point,  I  submit 
for  your  consideration  the  following  extract  of  a  letter  from  the  com- 
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mander  of  the  Portsmouth,  Capt.  J.  B.  Montgomery,  U.  S.  N.,  dated 
April  14,  1856:* 

'^At  the  time  you  reported  to  me  at  Portsmouth,  N.  H.,  for  duty 
on  hoard  of  the  United  States  ship  Portsmouth,  in  November,  1844, 
or  thereabout,  you  informed  me  that,  at  the  suggestion  of  the  Messrs. 
Harper,  of  New  York,  you  had  brought  with  you  a  well  selected 
library  for  the  use  of  the  crew,  which  that  firm  had  offered  to  dispose 
of  at  an  unusually  low  rate  of  cost,  provided  the  men  were  willing 
to  pay  for  them  by  voluntary  subscription,  and  I  would  permit  them 
to  be  received  in  the  ship,  otherwise,  that  you  were  requested  to  return 
them  to  New  York.  Feeling  no  disposition  whatever  to  oppose  an 
arrangement  calculated,  as  I  conceived,  to  enlarge  the  sphere  of 
rational  amusement  and  improvement  for  the  ship's  company,  I  re- 
ferred you  to  the  executive  officer,  with  directions  to  say  to  him  I  had 
no  objection  to  the  reception  of  the  books  upon  the  proposed  conditions, 
and  they  were  taken  on  board,  and  I  believe  generally  used  by  the 
reading  portion  of  the  crew  during  the  long  cruise  that  followed.  I 
saw  nothing  in  the  transaction  on  your  part,  at  the  time,  nor  do  I 
now,  that  could  in  anywise  attach  censure  to  your  conduct,  or  cause 
me  to  question  the  integrity  of  your  motives  in  the  premises ;  and  I 
have  no  doubt  the  recreation  derived  from  the  perusal  of  said  books 
contributed  in  no  small  degree  to  the  contentment  and  satisfaction  of 
the  crew,  so  remarkably  prevalent  in  the  Portsmouth  throughout  the 
whole  cruise." 

The  next  charge  is  thus  preferred  by  Lieut,  Missroon :  "In  the  case 
of  selling  goods  to  his  brother  officers,  from  the  state  rooip,  I  knew  by 
the  remarks  of  Dr.  Chase  that  Mr.  Bartlett  sold  some  cloth  to  him, 
and  from  Mr.  Delazon  Smith,  a  public  functionary  of  the  United  States, 
that  he  had  purchased  shirts  and  other  articles  of  Mr.  Bartlett,  for 
which  a  bill  was  duly  rendered,  as  ^bought  of  Lieut.  Washington  A. 
Bartlett.'  I  heard  at  the  time  of  many  other  instances  of  sales  of 
clothing  and  segars.  When  spoken  to,  officially,  by  me,  as  the  exe- 
cutive officer  of  the  Portsmouth,  of  the  impropriety  of  his  conduct  in 
regard  to  the  above,  Mr.  B.  did  not  deny  the  charge,  but  stated  it  was 
done  as  an  accommodation  to  others."  In  his  letter  of  October  16, 
1846,  the  same  charge  is  thus  expressed:  ''For  unofficer-like  conduct, 
in  bringing  to  sea  a  stock  of  clothing,  cloths,  segars,  &c.,  which  were 
vended  to  his  brother  officers  and  others,  making  his  state-room  a 
kind  of  huckster  shop,  and  degrading  thereby  the  respectability  of 
the  ward-room."  In  support  of  this  allegation.  Purser  Waimough 
also  testifies:  ''There  was  a  Mr.  Smith  on  board  as  a  passenger,  in 
the  character  of  a  public  functionary.  Bartlett  sold  him  (Smith) 
twelve  shirts  at  one  dollar  each.  Thinks  he  saw  the  bill,  but  is  not 
certain.  This  was  a  matter  of  notoriety  on  board  the  ship.  The 
mess  laughed  at  it." 

The  amount  of  this  charge  is,  that  I  have  been  stigmatized  as  guUiy 
of  selling  certain  articles  which  it  is  not  denied  I  had  the  right  to 
sell.  So  far  as  it  be  intended  to  charge  me  with  purchasing  any 
article  for  the  purpose  of  barter  or  trade,  I  deny  the  statement  to  be 

*  For  the  entire  letter  see  Appendix  1. 
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true.  At  the  same  time  I  admit,  without  reserve,  that  on  two  or 
three  occasions  I  parted  with  articles  for  which  I  had  either  no  use,  or 
where  the  sale*wasfor  the  accommodation  of  others.  In  one  instance,  not 
mentioned  in  the  testimony,  I  sold  to  Lieut.  Forrest*  a  quantity  of 
segars,  having  ceased  to  smoke ;  another  instance  is  the  supply  of 
shirts  furnished  to  Mr.  Smith.  The  value  of  the  particularity  of  the 
witnesses  in  a  detail  of  facts  will  be  seen  by  reference  to  the  copy  of 
the  receipt,  exhibiting  our  mutual  transactions. 

Lima,  May  6,  1845. 

Ddazon  Smithy  Esq.y  in  account  with  W.  A,  Bartlett, 

Dr. 

To  cash  paid  Mr.  Vanderbrand  at  Rio,  and  receipt  rendered, 

*  (paid  while  Mr.  S.  was  ill,) |21  00 

Cash  paid  wash  bill 3  29 

Yvm  Shirts  bX%Z 15  00 

Sheets,  p.  cases  - 3  00 

42  29 


Cr. 

By  bal.  overpaid  me  on  purchase  of  shirts,  &c.,  -        -        -  |1  00 

Loan  of  10  sovs.  -        - 50  00 

''     ''     16  sovs. 80  00 

131  00 

Mem.  opposite  Dr.      -        -        -        -        -        -        -        -42  29 

Bal.  due. 88  70 

By  return  of  five  sov. -25  00 

Cash  paid  in  full. 68  71 

Received  of  Lieut.  W.  A.  Bartlett  eighty-eight  dollars  and  seventy- 
one  cents,  in  full  for  the  above,  and  all,  any,  or  several  of  our  monetary 
transactions,  private  or  mess — in  fact  or  implied, 

DELAZON  SMITH. 

The  principal  specification  under  this  charge  relates  to  the  sale  of 
the  shawl. 

Purser  Watmough  says : 

"Bartlett  sold  a  shawl  in  Monterey  to  a  lady  on  shore;  said  shawl 
cost  Bartlett  |7.  The  lady  told  witness  she  gave  |10  for  it;  witness 
saw  the  shawl  on  the  lady's  shoulders,  and  at  once  identified  it;  never 
said  anything  to  Bartlett  about  it,  &c." 

Purser  Watmough  is  the  sole  witness  as  to  this  matter.  He  gives 
a  hearsay  statement,  said  to  be  derived  from  the  lady  in  question.    Let 

*  Vide  Appendix  II. 
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US  see  what  shape  it  assumes  after  its  double  filtration  through  Lieut. 
Missroon's  sieve.  This  gentleman  states  distinctly  that  he  derived  his 
information froni  Purser  Watmough,  In  the  ^* official  letter"  of  Oc- 
tober 16,  1846,  he  thus  characterizes  the  affair:  r 

^'In  disposing  of,  at  private  and  secret  sale,  to  a  lady  at  Monterey, 
an  article  of  dress  at  an  exorbitant  advance  upon  its  cost,  and  when 
detected  and  exposed  in  it  withdrawing  the  article,  thus  showing  his. 
consciousness  oi  the  impropriety." 

In  his  testimony  before  the  committee,  he  says  he  charged  me  with 
smuggling  the  shawl.  In  this  letter  there  is  no  intimation  of  smuggling, 
and  Purser  Watmough,  his  sole  authority,  says,  on  his  examination, 
he  '*  did  not  say  BartletVs  shaxol  was  smuggled,'*  Watmough  says  the 
shawl  cost  $7,  and  the  ''lady  told  * '  him  she  gave  $10.  Missroon  says, 
in  his  letter  of  October  16,  it  was  sold  at  ^^a.n  exorbitant  advance  upon 
the  cost."  This  assertion  he  repeats  in  his  testimony  before  the  com- 
mittee. In  the  letter  of  October  16,  he  says,  ''it  was  disposed  of  at 
private  and  secret  sale."  Watmough,  his  sole  informant,  neither  says 
nor  intimates  any  secrecy  whatever. 

I  leave  it  to  these  witnesses  to  settle  such  glaring  discrepancies 
between  them. 

I  will  but  add  its  true  history :  ^ 

In  1846  we  met  at  Mazatlan  the  Constitution  frigate,  just  from 
China.  Her  officers  had  collected  various  articles  of  oriental  manu- 
facture. Many  of  them  were  purchased  by  the  officers  of  the  Porte- 
mouth.  I  thought  then,  as  I  think  now,  that  there  was  no  disgrace 
in  a  sale  or  purchase  by  officers,  and  accordingly  purchased  several 
small  articles,  among  them  a  shawl,  for  which  I  gave  $7.  Mr.  Miss- 
roon and  Dr.  Duval  have,  however,  changed  their  opinion  since  that 
time,  for  they  both  purchased,  and  both  afterwards  sold,  a  portion  of 
what  they  had  bought.  Some  of  the  purchases  of  Duval  (made  in 
China)  he  sold  to  me ;  and  some  of  those  of  Missroon  he  sold  to  Cap- 
tain Montgomery.  I  do  not  mention  these  circumstances  as  at  all 
derogating  from  the  character  of  these  officers,  but  only  to  exhibit  the 
radical  change  which  their  opinions,  as  to  what  was  honorable  and 
officer-like,  has  undergone.  I  am  informed,  by  the  party  to  the 
transaction,  that  the  commander  in  chief  of  the  squadron*  sold  to  a 
gentleman  of  Monterey  a  shawl  which  he  had  obtained  in  China. 

While  at  Monterey  I  presented  this  shawl  to  a  lady,  who  had  ex-^ 
pressed  in  my  presence  a  desire  for  one  of  the  kind.  The  conversation 
which  led  to  the  presentation  was  held  in  the  presence  of  the  wife  of 
the  American  consul  at  Monterey.  The  lady,  whose  husband  was 
absent,  desired  to  pay  for  the  same.  This  I  positively  refused.  Sub- 
sequently, and  upon  the  return  of  the  husband,  he  insisted  upon  my 
accepting  from  him  a  horse,  which,  I  presume,  was  worth  some  eight 
or  ten  dollars.  The  lady  to  whom  the  scarf  was  presented  is  dead, 
but  the  witness  to  the  transaction  yet  resides  in  California,  and  will, 
I  trust,  ere  long,  enable  me,  by  her  statement,  to  show  the  gross 
misrepresentation  which  has  been  made  of  this  transaction. 

I  now  come  to  the  most  serious  and  important  accusation — referring 

*  Since  deceased. 
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to  my  administration  of  the  jmess  accounts.  To  sustain  this  charge 
but  two  facts  are  stated,  viz:  that  there  was  some  discrepancy  between 
the  steward*  and  myself  as  to  some  of  the  items  of  the  accounts ;  and 
thafr  there  was  a  want  of  a  proper  series  of  vouchers.  The  testimony 
of  the  witnesses  on  these  points  is  as  follows : 

Watmough  says:  ^^  Bartlett  stated  he  had  given  the  steward  such 
an  amount;  the  steward  denied  it."  Henderson  says,  '^ that  when 
Bartlett  submitted  his  accounts  as  caterer  of  the  mess  of  the  Ports- 
mouth, there  was  a  want  of  a  proper  series  of  vouchers/'  Again: 
'*In  the  vouchers  submitted  by  him  certain  daily  expenditures  were 
charged  for  marketing  which  the  ward  room  steward  asserted  were  in- 
correct and  too  large.  This,  upon  being  pointed  out  to  Bartlett,  was 
altered  by  him  to  suit  the  assertion  of  the  steward  by  changing  and 
deducting  the  amounts  in  certain  items  and  adding  to  others,  although 
the  aggregate  amount  remained  unchanged."  Dr.  Duval  says  that 
'^  the  mess  asked  Bartlett  for  a  statement  of  his  account,  but  he  could 
not  render  a  satisfactory  one;  however,  he  did  make  a  statement, 
which  contained  inconsistencies  that  were  pointed  out  to  him.  He 
therefore  altered  it  in  various  particulars,  but  only  made  it  more  con- 
fused." Dr.  Duval  also  states:  '*  Bartlett  told  him,  when  he  joined 
the  mess,  that  his  mess  account  would  be,  for  initiation  $43,  and 
regular  account  $30,  all  of  which  witness  paid  him.  On  the  arrival 
of  the  vessel  at  Monterey  the  purser  informed  witness  that  Bartlett 
had  drawn  $30  on  witness'  account  for  mess,"  &c. 

After  the  lapse  of  nearly  ten  years,  I  am  called  on  to  defend  myself 
in  the  matter  of  an  account  involving  the  expenditure  of  numerous 
small  items,  for  many  of  which,  in  the  nature  of  the  expenditure 
itself,  no  voucher  is  ever  obtained.  The  daily  marketing  for  the  mess 
was  made  by  the  steward,  with  money  furnished  by  me,  and  those 
items  were  transferred  into  my  account  from  information  famished  by 
him.  Upon  the  examination  of  the  account,  after  dissatisfaction  ex- 
pressed by  t]je  mess,  the  steward  differed  with  me  as  to  the  price  of 
some  of  the  items,  and  the  corrections  were  made  accordingly — some 
being  charged  at  more  than  the  cost,  and  some  at  less  than  originally 
returned  by  him.  But  the  true  point  of  complaint  was  with  the  ag- 
gregate amount  expended,  and  not  the  cost  of  the  several  items  ;  and 
upon  this  point  the  witness  (Henderson)  expressly  admits,  that  '^the 
(aggregate  amount  remained  unchanged."  As  to  all  the  other  items  of 
expenditure  made  by  me,  I  obtained  vouchers,  and  these  vouchers  I 
have  now  in  my  possession,  ready  to  be  produced. 

When  I  threw  up  my  catership,  and  handed  over  my  vouchers,  an  in- 
vestigation was  had  by  some  of  the  members  of  the  mess.  From  these 
voucners,  and  such  information  as  could  be  gathered  from  the  steward 
and  other  sources,  an  account  was  made  up  by  Purser  Watmough^  or 
with  his  assistance.  This  account,  in  his  ovm  hand-icriting,  and  proved 
by  him  before  the  committee,  is  now  presented,  together  with  my  own, 
that  their  difference  and  correspondence  may  be  particularly  seen. 
Yet,  notwithstanding  his  active  participation  in  this  transaction,  this 

^  This  man'i  character  will  appear  from  the  letter  of  H.  B.  Watson,  esq.,  tt^ro. 
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very  reliable  witness  stated  in  his  examination,  before  the  exhibition 
of  this  paper,  that  ''Ac  did  not  himself  eccamine  the  account,*' 


[A.J 
Watmough'b  Account. 


[B.] 
Bartlett*8  Account. 


Fifteen  days'  marketing |64  06 

Poultry  and  su^r,  (Stapp's  bill,). .  90  50 

Sqaashes  and  vegetables 10  00 

Bill  brig  Sinus 18  25 

Lard,  (26  lbs.,  at  25  cts.  per  lb.,). .  6  50 

Vermicelli,  (25  lbs.,) 6  25 

inn  box 50 

Porterage 1  00 

Mustard  and  oranges 3  25 

Tomatoes  and  onions. .  • 3  50 

Baking  dishes,  plates 3  00 

Sugar 3  75 

Chickens 2  50 

Floor 10  00 

Corned  beef. 3  25 

($226  31?)  226  29? 

Oysters 1  25 

Black  pepper 75 

Washing 2  00 

Twelve  turkeys 20  00 

Twenty-four  ducks,  (10  per  doz.,).  20  00 

Screens 4  00 

Rice 2  50 

($276  81?)  276  79? 
Total  amount  expended  at  Mazat- 
lan,  when  correctly  footed  up,  he 
having  made  an  error  of  two 

ccHTs 276  81 


John  Stopp's  bill |90  50 

Squashes  and  vegetables. 10  00 

Brig  Sinus 18  25 

Twenty-six  lbs.  lard,  (25  cts.,) 6  50 

Twenty-five  lbs.  vermicelli,  (25c.,).  6  25 

Tin  box  for  same 50 

Porterage,  (two  men  two  hours,) ...  1  00 

Mustard,  75c. ;  oranges,  $2  50 3  25 

Tomatoes,  $2  ;  onions,  $1  50 3  50 

Baking  dishes,  $1  75  ;  plates,  |1  25.  3  OO 

Twenty-five  lbs.  sugar,  20th  March.  3  75 

Four  chickens,  62 1  cts.  each 2  50 

Flour,  (one  sack,) 10  00 

Corned  beef  bill,  forgotten  by  Dr. 

Wood 3  25 

162  25 

Williams,  for  fresh  oysters 1  25 

One  pound  black  pepper 75 

Washing  table  cloths 2  00 

Twelve  turkeys 20  00 

Twenty-four  ducks 20  OO 

Rice 2  50 

Screens 4  OO 

Marketing  fifteen  days 64  06> 

Total  amount  expended  at  Mazat- 

lan 276  81 

Received  of  purser |200 

Received  of  Dr.  Duval 43 

Received  of  purser 20 

Received  of  Dr.  Wood 20 

2830O 

Onhand 6  1» 


We  now  made  a  passage  of  twenty-two  days  at  sea,  and  arrived  at 
Monterey,  when  the  following  expenses  were  incurred  as  they  appear 
charged  on  my  account  current : 


April  22d  to  28th,  both  inclusive  : 
milk,  egyirg,  butter,  &c $8  00 


Thirteen  lbs.  butter  of  Mr.  Little. 

Mr.  Misaroon,  5  days 

4th,  5th,  and  6lh 

7ih,  8th,  9th,  and  lUth 

nth  and  12th 

13th,  14th,  and  15th 

16Ui,  17th,  and  18th 

19th,  20th,  21st,  and  22d 

23d,  24th,  25th,  26th. 

27th,  28th,  29th 

Four  lbs.  butter  of  Mr.  Little 

Fiahof  Kanakas 

One  barrel  flour,  '*  Barnstable". . . . 

Mazatlan $283 

Monterey.  ••• 175 

458 


50 

12 

75 

50 

50 

25 

00 

25 

50 

25 

2  00 

1  00 

14  00* 


Two  pitchers,  **  Barnstable* 

Mr.  Green's  bill 

Do do 


Cash  paid  for  rice 

Bread  and  rice  of  steward . 
Washing  table  cloths 


Paid  over  to  my  successor.  • .  .$2  50 


$4  00 
56  OO 
44  6^ 

167  24 

4  75 

5  00 

1  75 

178  74 
276  81 

455  55 

2  45 

458  00 


W.  A.  BARTLETT. 
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It  will  thus  be  seen  at  a  glance  that  the  accounts  are  identical  in 
their  results.  In  the  effort  to  prove  a  fraudulent  design  in  the  making 
up  of  my  account,  it  is  stated  in  the  letter  from  some  of  the  ward-room 
officers,  dated  October  16,  1846,  '^the  balancing  of  his  accounts  was 
made  by  a  convenient  insertion  of  'sundries,'  of  which  he  could  give 
no  satisfactory  information."  It  is  very  evident  that  this  allegation 
was  intended  to  show  that,  by  the  use  of  the  term  '^  sundries,"  I  had 
availed  myself  of  a  convenient  cloak  to  prevent  the  detection  of  a 
fraudulent  use  of  the  funds  entrusted  to  me.  By  reference  to  the  ac- 
count, which  I  have  exhibited  at  length,  it  will  appear  that  no  such 
term  is  used.  My  respect  for  your  honorable  body  prevents  my  char- 
acterizing this  statement  as  it  is  now  clearly  proved  to  deserve.  That 
this  account  is  the  identical  paper  presented  to  the  mess  is  evident 
from  its  intrinsic  character,  and  will  be  proved,  if  necessary,  by  Cap- 
tain H.  B.  Watson. 

On  this  subject  Dr.  Duval  also  says :  **  The  mess  asked  Bartlett  for 
a  statement  of  his  account,  but  he  could  not  render  a  satisfactory  one. 
However,  he  did  make  a  statement  which  contained  inconsistencies 
that  were  pointed  out  to  him.  He  therefore  altered  it  in  various  par- 
ticulars, but  only  made  it  more  confused."  In  order  that  the  com- 
mittee may  judge  how  far  the  facts  warrant  these  statements,  I  annex 
the  fall  statement  or  explanation  submitted  to  my  messmates  at  the 
time.     (Appendix  III.) 

If  there  is  anything  confused  or  uncertain  in  this  explanation,  I 
should  like  it  to  be  specifically  pointed  out — vague  generalities,  when 
character  is  at  issue,  I  am  sure  will  not  be  tolerated  by  any  tribunal 
recognizing  the  principles  of  justice  for  its  guide. 

I  am  not  content,  however,  with  vindicating  myself  from  the  charge 
of  dishonesty,  but  I  desire  to  say  a  few  words  in  reference  to  the  alle- 
gation of  "culpable  neglect."  "My  account  shows  that  my  eater- 
ship  commenced  on  18th  March,  and  continued  to  31st  May,  1846,  a 
period  of  seventy-four  days.  The  mess  consisted  of  nine  officers,  a 
steward,  cook,  and  four  or  five  servants.  The  amount  received  by  me 
was  |458,  of  which  was  expended  |455  56.  There  was  an  amount 
passed  to  credit  of  the  mess  for  ward-room  servants'  rations,  amount- 
ing to  about  $66  25  ;  making  the  actual  outlay  of  the  mess  |389  30, 
being  $17  53  per  month  for  each  officer  during  the  entire  period. 
While  at  Mazatlan,  fifteen  days,  the  marketing  was  $64  06,  with 
more  or  less  company  every  day.  But  as  the  ship  had  to  prepare  for 
a  forty  days'  voyage,  under  sealed  orders,  provision  had  to  be  made 
accordingly,  and  hence  the  bills  contracted,  amounting  to  $108  75, 
"John  Stapp/'  and  "  Brig  Sirius,"  in  addition  to  the  ^^  items'*  enu- 
merated in  the  account. 

We  arrived  at  Monterey  on  22d  April. 

Now  the  whole  amount  of  money  received  by  the  caterer,  as  shown 
by  both  statements,  and  never  disputed,  was  -  -  -  $458  00 
Deduct  amount  returned  unexpended         -        -        -        -  2  50 

Loaves  the  sum  of  -  -  -  i  -  -  -  -  -  455  50 
Deduct  amount  expended  as  per  acc't  at  Mazatlan      -        -      276  81 

Leaves  the  balance  of        - 178  69 
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expended  at  Monterey,  as  heretofore  exhibited,  and  of  which  expendi- 
ture no  complaint  has  been  made.  That  a  proper  economy  was  main- 
tained in  my  expenditures  may  be  seen  by  comparing  them  with  the 
outlays  by  Mr.  Missroon,  who  had  acted  as  caterer  for  five  days  during 
my  absence. 

The  acc't  shows  that  he  expended  for  marketing  for  five  days    $5  12^ 
By  deducting  the  amount  of  the  purveyor's  bills        -        -     138  00 
From  the  whole  amount  expended     -        -        -        -        -     178  69 
Leaves  for  marketing  thirty-nine  days  at  Monterey*  -        -      40  69 
Missroon 's  exptjnditure  was  therefore  per  day    -        -        -        1  02^ 
While  mine  averaged  for  39  days       -        -        -        -        -        1  02 

There  is  one  other  matter  in  the  evidence  of  Dr.  Duval  relating  to* 
the  amount  paid  by  him  to  me.  He  alleges  that  he  paid  me  |43;  his 
initiation  fee,  as  also  the  sum  of  $30  on  his  regular  account,  and  that 
on  the  arrival  at  Monterey  the  purser  informed  the  witness  that  Bart- 
lett  had  drawn  $30  on  his  account.  If  by  this  evidence  it  is  intended 
to  charge  that  Dr.  Duval  ever  paid  to  me  any  other  sum  than  his  initi- 
ation fee  on  mess  account,  the  statement  is  simply  untrue ;  no  money 
but  the  initiation  assessment  is  ever  paid  by  the  members  of  the  mess 
to  the  caterer  ;  the  amounts  required  are  paid  by  the  purser,  not  for 
particular  members  of  the  mess,  but  in  round  sums  as  required.  The 
pro-rata  is  subsequently  adjusted  by  him.  It  will  be  observed  that 
the  doctor  also  states  that  the  purser  informed  him  that  he  had  paid 
the  sura  of  $30  on  his  account  to  me — now  the  evidence  is  at  hand  to- 
show  that  in  this  he  is  wholly  at  fault.  In  Mr.  Watmough's  account 
filed  with  the  committee,  as  an  extract  from  the  purser's  book,  is  the* 
following : 

Received  from  the  Purser. 

Dr.  Wood $2fr 

Purser 200> 

Dr.  Duval 45 

Purser -        -  20 

Do.  100' 

Do. 53. 

Do. 22 

Total $45& 

Where  is  the  $30  paid  by  the  purser  for  Dr.  Duval  ? 

It  appears  that  the  explanation  of  my  account,  which  has  heretofore 
been  referred  to,  did  not  satisfy  the  gentlemen  who  now  testify  against 
me ;  and  they  addressed  me  the  letter  of  8th  October,  1846,  which 
has  been  laid  before  you,  in  which  they  charge  that,  ^'when  you 
ceased  to  be  caterer  of  the  mess  at  Monterey,  and  rendered  an  account 
of  your  oflSce,  we  became  convinced  that  you  had  not  only  betrayed 
the  trust  reposed  in  you  by  your  messmates,  by  the  most  culpable 
negligence,  but  likewise  in  a  manner  far  more  serious,  to  which  we- 

*  No  regular  market  at  Monterey.  The  purchaaes  were  made  by  purveyor,  or  at  priyate- 
bouBei. 
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only  now  allude.  For  this,  and  for  a  number  of  other  acts  of  yours 
on  board  of  this  ship,  we  have  long  ceased  to  have  for  you  the  feelings 
of  an  equal,  and  have  wished  no  longer  to  know  you." 

It  is  evident  that  the  gravamen  of  my  offending  consisted  in  my 
disbursement  of  the  mess  funds.  This  is  the  only  subject  specified, 
the  other  acts  have  no  specific  designation,  and  need  not  now  be  re- 
ferred to.  How  I  met  this  outrage  on  my  feelings  will  be  best  seen 
by  the  letter  which  I  addressed  to  the  commander  of  the  ship,  which 
is  here  copied : 

Office  m  Yerba  Buena, 

October  15,  1846. 

Sir:  I  am  under  the  necessity  of  addressing  you,  concerning  a  note 
which  I  have  received,  signed  by  Lieut.  Missroon  and  five  other  offi- 
<5ers  of  the  ward- room  mess  of  the  ship,  charging  me  with  **  culpable 
negligence  in  managing  the  affairs  of  the  mess,  and  also  of  betraying 
the  trust  reposed  in  me,  in  a  far  more  serious  manner,"  *^  and  that, 
for  this,  and  a  number  of  other  acts  while  on  board  the  ship,  they 
•desire  hereafter  to  consider  me  a  stranger." 

Charges  like  the  above,  sir^  cannot  be  by  me  received  without  meet- 
ing them,  let  the  consequence  be  what  it  may.  I  meet  them  with  the 
most  positive  denial  of  any  foundation  in  fact,  and  demand  that  they 
T>e  proved  or  withdrawn. 

I  place  myself  on  the  ground  of  my  entire  innocence  of  any  such 
intent  or  act  as  implied  in  the  charge,  and  upon  that  ground  I  will 
stand  or  fall.  What  the  ''other  acts"  referred  to  are  I  know  not; 
but  I  feel  confident  in  asserting  that  any ''  act"  of  mine,  either  public 
or  private,  can  be  explained  to  any  unprejudiced  mind  in  such  a  man- 
ner as  to  acquit  me  from  any  serious  offence  against  the  laws  of  the 
navy,  or  propriety  of  conduct  required  of  me  as  an  officer  or  a  gentleman. 

I  submit  to  you,  sir,  the  case,  and  desire  that  you  call  upon  them  to 
show  why  they  have  taken  this  course,  when  there  are  methods  of 
proceeding  so  different,  and  which  would  give  me  a  fair  chance  of 
confronting  them,  which  cannot  be  expected  without  others  to  decide 
between  us. 

I  shall  await,  patiently,  the  time  when  I  can  meet  these  charges  on 
fair  terms,  either  before  yourself,  or  any  court  of  inquiry  or  court 
martial,  which  may  be  required  to  bring  out  the  truth,  and  this 
matter  to  a  final  issue  ;  that  issue  I  have  no  desire  to  avoid,  and  the 
only  reason  I  did  not  lay  it  before  you  the  moment  I  received  the 
note,  was  because  the  exigencies  of  the  service^  as  you  are  well  aware, 
required  that  there  should  be  no  interruptions  to  the  preparations  for 
the  hurried  departure  of  the  forces.  Belying  on  the  ground  of  my 
entire  innocence,  and  the  power  of  truth,  I  await  the  result  with  all 
possible  calmness,  and  the  continued  desire  to  merit  your  approbation 
m  the  discharge  of  all  my  duties. 

Very  respectfully,  sir,  I  have  the  honor  to  be  your  obedient  ser- 
vant, 

(Signed)  WASH'N  A.  BARTLETT, 

Lieutenant  United  States  navy. 

Com.  John  B.  Montgomkry, 

U.  JS.  N.y  commanding  Northern  District  of  Calif omia. 
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Lieutenant  Missroon,  on  the  16th  of  October,  writes  to  the  com- 
mander, in  reply  to  my  demand  for  an  investigation,  that  the  feeling 
of  compassion  which  had  heretofore  deterred  him  from  presenting 
charges  against  me  had  been  '^removed  by  the  assurances  which  he 
gives  you  of  the  uniform  propriety  of  his  conduct,  challenging  inves- 
tigation." He  then  declares  his  ^^ immediate  readiness  to  submit 
duirgeSy"  which  charges  he  distinctly  specifies. 

I  refer,  at  this  time,  to  this  letter,  for  the  purpose  of  bringing  your 
attention  to  the  fact,  that  while  the  charge  as  to  the  mess  account 
was  the  only  one  prominently  presented  in  the  letter  of  excommuni- 
cation, and  formed  the  basis  of  my  appeal  for  a  court  of  inquiry  or 
court  martial,  that  this  letter  intended  as  a  response  to  that  appeal, 
while  expressing  an  immediate  readiness  to  meet  me,  wholly  omits  and 
ignores  all  mention  or  allusion  to  this  subject! 

What  explanation  can  be  given  of  this  extraordinary  omission,  but 
an  unwillingness  on  the  part  of  Mr.  Missroon  to  assume  the  respon- 
sibility which  such  a  charge,  before  a  court,  would  impose  upon  him. 
He  was  willing  to  guide  his  private  conduct  by  suspicion,  however 
unworthy  or  unfounded,  but  he  dared  not  follow  that  guide  in  his 
official  relation  to  me.  Mr.  Missroon,  however  hostile,  has  exhibited 
a  wariness  on  this  point  which  is  at  least  creditable  to  his  intelligence. 
Dr.  Henderson  says,  in  his  evidence,  that  he  (Missroon)  originally 
objected  to  signing  the  note  of  October  6,  *'but  that  having  it  pointed 
out  to  him  that  his  signature  was  absolutely  necessary,  he  was  induced 
to  sign  it." 

When  Mr.  Missroon  appeared  before  you  as  a  witness,  he  was 
asked,  **  Were  there  any  special  cases  of  dishonesty?  "  His  answer 
is,  "He  was  placed  in  Coventry  for  transactions  believed  to  be  dis- 
honest, and  which  he  failed  to  explain  satisfactorily,  when  aware  of 
their  doubts  of  his  honesty  by  his  messmates.  But  I  woidd  rather 
that  other  members  of  the  mess  now  in  the  country  should  answer  to  this 
inquiry.*' 

It  thus  appears  that  he  not  only  gave  a  reluctant  signature  to  the 
letter  of  excommunication,  and  declined  to  include  this  specification 
in  the  charges,  for  which  he  held  himself  in  "  immediate  readiness," 
but  was  also  unwilling  to  make  it  the  subject  of  testimony  before  you. 
Why  should  he  "rather  other  members  of  the  mess  "  should  testify 
to  this  point?  If  it  were  an  unpleasant  duty,  ought  he  to  shift  the 
burthen  from  his  own  shoulders  to  those  of  brother  officers?  And  if 
he  knew  the  facts  which  proved  dishonesty,  was  it  not  his  duty  to 
state  them,  although  others  might  be  able  to  testify  to  the  same  sub- 
ject matter?  It  will  not  do  to  attribute  this  forbearance  to  any  feeling 
of  delicacy  which  might  arise  out  of  his  antagonistical  position,  for 
the  whole  history  of  the  transaction  shows  that  he  has  never  failed  to 
inflict  a  wound  but  when  he  feared  to  strike. 

As  to  my  mess  accounts,  no  member  of  the  mess  could  be  so  compe- 
tent to  speak  of  their  character  as  the  gentleman  who  succeeded  me 
as  caterer.  To  him  all  my  vouchers  and  documents  were  submitted, 
and  as  suspicion  had  been  excited,  they  no  doubt  received  from  him 
the  most  thorough  examination.  My  successor  was  Captain  Henry 
B.  Watson,  late  of  the  marine  corps.     In  the  emergency  in  which 
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your  examination  of  witnesses  placed  me,  I  addressed  myself  to  this 
gentleman,  asking  his  knowledge  of  that  transaction.  The  following 
is  his  reply : 

AuNE  Park,  near  Smithfield,  N.  C, 

April  21,  1856. 

Dear  Sir:  Yours  of  the  11th  instant,  I  regret  to  say,  did  not  reach 
me  until  last  night,  in  consequence  of  my  absence  in  attendance  on 
the  Democratic  State  Convention,  and  I  hasten  to  reply,  as  it  may  be 
several  days  before  I  can  leave  home  for  Washington,  which  I  shall 
do  at  the  earliest  possible  moment. 

/  am  not  only  surprised,  btU  astonisJied,  that  the  unsustained  aRega" 
tions,  (which,  in  my  opinion,  were  most  satisfactorily  explained  at  the 
time,)  that  you  were  culpable  of  neglect,  or  seriously  guilty  of  an  overt 
axi,  imjyeadiing  your  character  as  an  hmest  and  conscientious  gentleman^ 
in  the  discharge  of  not  only  your  official  duties,  hut  the  more  arduous 
duty  of  providing  for  your  messmates  as  caterer,  while  on  board  the 
Portsmouth,  should  have  been  called  up  at  this  late  date,  for  the  purpose 
of  stigmaiizing  your  character  and  throwing  obloquy  upon  your  well- 
earned  fame.  It  exhibits  a  degree  of  virulence  of  design  and  malicious 
envy  that  I  did  not  believe  the  bosom  of  an  honorable  man  could  have 
cooped  up  for  so  long  a  time,  more  especially  so,  after  the  very  dear  and 
fuU  refutation  which  the  investigation  made  at  the  time  gave  to  these 
allegations, 

I  now  proceed  to  answer  your  inquiries ;  and  to  your  first  inquiry, 
''Was  there  anything  in  my  conduct  as  caterer,  or  in  settling  up  the 
mess  afiairs,  which  could  possibly  justify  or  warrant  such  sweeping 
assertions  or  charges,  or  indeed  any  charge  at  all,  from  certain  mem- 
bers of  the  mess  ?  "  I  answer^NO  I  The  investigation  which  was  made 
at  the  time,  in  consequence  or  the  marked  dissatisfaction  of  a  number  of 
the  mess,  and  which  you  evinced  not  only  a  desire,  but  an  extreme 
solicitude,  should  be  made,  most  clearly  and  fully  exonerate  you  from 
all  censure;  and  I  most  certainly  believed,  even  then,  when  the 
matter  was  the  subject  of  mess  conversation,  that  even  the  surmise 
that  there  had  been  error  in  your  transactions  of  th^  mess  affairs 
had  been  so  clearly  refuted  as  to  preclude  the  possibility  of  its  ever 
being,  even  in  private,  much  less  in  so  public  a  manner  as  it  is  now, 
adverted  to  again. 

To  your  second  enquiry :  ''Did  I  not  render  a  full  and  complete 
account  of  all  disbursements,  as  shown  by  bills  paid  or  expenditures 
made  by  the  steward,  in  the  usual  manner  in  whicn  the  catership  duty 
is  done?"  To  this  I  answer,  THAT  TOD  DID.  I  conceive  it 
unnecessary  to  say  more  in  answer  to  this  question,  as  I  do  not  think 
it  possible  that  there  is  any  person  familiar  with  the  facts  who  can 
deny  it. 

To  your  third  enquiry:  "Have  you  any  recollection  of  the  fact, 
that  the  '  steward,'  for  bad  behavior,  getting  drunk,  &c.,  was  put  in 
the  'brig'  at  Mazatlan,  just  as  we  were  on  the  jpoint  of  sailing?" 
Answer :  I  DO  KECOLLECT  THAT  HE  WAS  CONFINED  AT 
THAT  TIME,  and  remained  in  confinement  for  a  very  considerable 
time,  and,  as  I  understood  the  executive  oflScer  (Lieut.  J.  S.  Missroon) 
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at  the  time,  that  he  regarded  him  (the  steward)  totally  unworthy  of 
trust,  and  so  forcibly  was  I  impressed  with  the  fact,  on  the  assurance 
of  the  executive  officer,  of  the  unworthiness  of  the  steward,  that  he 
was  not,  during  the  time  I  was  caterer,  to  the  best  of  my  recollection, 
employed  by  me  as  steward ;  but  the  duties  were  performed  by  Neal, 
the  servant  of  the  executive  officer. 

Did  I  deem  it  necessary  to  say  more,  I  would  do  so  ;  but  the  fore- 
going are  the  facts  in  the  matter  referred  to.  I  regret,  extremely, 
that  I  cannot  be  with  you  at  this  time,  for  I  very  much  fear  that 
injustice  may  be  done  you  in  the  absence  of  a  full  development  of  the 
fiBicts.  I  trust,  however,  that  such  may  not  be  the  case. 
Yours,  with  sincere  respect  and  esteem, 

HENRY  B.  WATSON. 

Washington  A.  Bartlbtt,  Esq. 

This  generous  and  just  tribute  to  the  truth  is  of  itself  sufficient  to 
vindicate  me  from  what  I  cannot  but  regard  as  a  conspiracy — more 
especially  as  it  proceeds  from  one  whose  mind  had  been  originally 
prejudiced  against  me. 

It  is  suggested  as  the  opinion  of  some  of  the  witnesses  examined 
before  the  committee,  and  declared  by  Lieutenant  Missroon,  "  that  it 
appeared  to  the  board  (naval)  that  Mr.  Bartlett  failed  to  insist  upon 
or  demand  investigation,"  although  *^a  court  sat  on  board  of  the 
vessel  competent  to  his  trial  in  November,  1847."  This,  whether 
adduced  as  a  matter  of  mere  opinion,  or  as  matter  of  fact,  is  disproved 
by  the  record  evidence  before  the  committee. 

By  the  letter  of  October  8,  I  was  formally  made  acquainted  with 
the  suspicions  of  my  messmates.  From  my  communication  to  Captain 
Montgomery  of  the  16th  October,  it  will  be  seen  that  I  promptly  met 
the  imputations  contained  in  that  letter,  and  that,  instead  of  exhibit- 
ing the  '^ depressed  spirit"  and  the  '* conscious  guilt"  which  my 
accusers  fancied,  I  met  them  with  the  ^'  most  positive  denial  of  any 
foundation  in  fact."  Not  only  was  the  truth  of  these  suspicions  or 
imputations  denied,  but,  instead  of  pocketing  with  *'  conscious  guilt," 
receiving  with  *' dejection,"  suffering  even  to  *' prostration,"  this 
formal  rupture  of  companionship,  I  promptly  convert  this  private 
cartel  into  an  ^'  official  complaint,"  demand  that  '*  they  (the  charges) 
should  be  proved  or  withdrawn,"  assert  ''my  entire  innocence," 
declare  that  ''upon  that  ground  I  will  stand  or  fall,"  and  that  I 
should  ' '  await  patiently  the  time  when  I  can  meet  these  charges  <m 
fair  tennSy  either  before  yourself  or  any  court  of  inquiry  or  court 
martial/* 

In  rejoinder  to  the  letter  of  Lieutenant  Missroon,  and  the  joint 
letter  of  the  ward-room  officers,  I  refuse  to  enter  into  any  explanation 
with  them,  and  express  the  trust  that  "  I  shall  yet  be  able  to  make 
good  my  defence."  How?  Obviously  by  a  fair  trial  before  the 
tribunal  I  had  appealed  to.  This  is  distinctly  the  view  taken  by 
Captain  Montgomery,  who,  in  his  letter  of  the  13th  of  February, 
1856,  says:  '^Allegations  were  brought  to  my  notice  by  officers  of 
the  Portsmouth  at  San  Francisco  in  1846,  which  you  promply  met  by 
a  demand  for  immediate  investigation  by  court  martial  or  court  of 
Bep.  237 2 
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enquiry,  which  the  exigency  of  the  public  service  precluded  at  that 
time." 

It  will  be  remembered  that  this  whole  correspondence  occurred  after 
I  had  been  for  some  time  separated  from  the  ship,  and  in  the  discharge 
of  mjr  duties  as  the  first  American  alcalde  and  collector  of  customs  in 
the  city  of  San  Francisco. 

I  closed  my  civil  service  in  February,  1847,  and  reported  myself  at 
headquarters  to  Commodore  Biddle.  I  could  then  have  been  detached 
from  the  Portsmouth,  but  feeling  conscious  of  the  deep  wrong  which 
had  been  done  me  by  my  brother  officers,  I  determined  to  resume  my 
former  position.  My  request  to  this  effect  was  granted,  and  I  awaited 
the  arrival  of  the  Portsmouth,  which  I  rejoined  on  the  1st  April 
ensuing,  and  finished  in  her  the  protracted  cruise. 

I  submit  with  confidence  to  the  judgment  of  just  men,  whether 
these  facts  warrant  the  conclusion  '*  that  I  had  failed  to  insist  on  or 
demand  an  investigation,"  But  where  were  my  persecutors?  Their 
duty,  by  the  terms  of  the  naval  code,  was  plainly  set  forth.  Where 
was  their  urgency  ?  What  steps  have  they  ever  taken  to  vindicate 
the  character  of  the  service?  The  only  reply  is,  that  after  the  lapse 
of  nine  years,  when  it  might  be  supposed  that  malignity  had  lost  its 
edge,  these  unfounded  suspicions  were  revamped  in  the  dark  councils 
of  the  Naval  Board,  and  upon  the  belief  of  one  of  its  members  as  to 
the  character  of  a  transaction,  and  his  belief  as  to  what  others 
believed,  made  the  basis  of  a  sentence  by  which,  unheard  and 
undefended,  I  have  been  ignominiously  cut  off  from  the  service  of  my 
country. 

When,  on  my  return  from  the  Pacific,  my  commander  handed  to 
me  the  papers  and  correspondence  connected  with  these  transactions, 
with  the  remark  that  there  was  nothing  remaining  against  me,  I  felt 
that  I  might  rely  upon  the  judgment  of  a  man  whose  name  is  a 
synonyme  of  official  honor  and  personal  purity.  My  fault,  if  any, 
was  in  not  then  remembering  that  malice  has  no  Lethe. 

The  fourth  specification  includes  the  charges  against  me  while  in 
connexion  with  the  Ewing, 

The  Portsmouth  returned  to  the  United  States  in  May,  1848^  and  in 
the  succeeding  December  I  was  ordered  to  the  command  of  the  schooner 
Ewing,  destined  to  the  survey  of  the  coast  of  California  and  Oregon. 
Lieutenant  Commanding  McArthur  was  made  chief  of  the  hydro- 
grapical  party.  I  was  directed  to  proceed  around  Cape  Horn,  and  to 
make  my  reports  directly  to  Professor  Bache,  the  head  of  the  Coast 
Survey  establishment,  and  to  report  my  command  to  Lieutenant  Mc- 
Arthur upon  our  meeting  on  the  western  coast — the  rendezvous  being 
at  San  Francisco.  Lieutenant  McArthur  was  to  proceed  across  the 
Isthmus,  It  was  understood,  with  the  concurrence  of  the  superin- 
tendent, that  two  vessels  were  to  be  employed.  The  Edith  was  to 
have  been  assigned  to  us,  or  some  other  vessel  purchased.  One  of 
these  vessels  was  to  have  been  commanded  by  me.  If,  however,  from 
any  cause  two  vessels  could  not  be  put  in  service  I  was  to  return  to  the 
Atlantic  coast.  I  was  not  to  serve  as  the  execative  officer  of  the  vessel  I 
had  commanded  ;  nor  was  I  to  be  turned  over  to  the  Pacific  squadron, 
which  I  had  recently  left,  after  a  service  of  three  years  and  a  half. 
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I  readied  San  Francisco  August  5,  1849^  at  which  time  Lieutenant 
McArthur  had  not  arrived.  The  topographical  party  which  had  pre- 
ceded us,  and  whose  duty  it  was  to  prepare  for  the  hydrographical 
operations,  was  actually  disbanded,  and  their  instruments  stored. 
Their  commander  was  in  San  Francisco  without  force  to  accomplish  any 
portion  of  his  duties.  The  joint  commission  of  the  army  and  navy 
were  in  camp  at  Sausolito  without  the  means  of  transportation.  Its 
officers  announced  to  me  that  in  ten  days  I  would  be  without  a  man, 
as  was  the  Massachusetts,  then  at  anchor  in  the  bay.  Keporting  my- 
self to  the  commander  of  the  topographical  party,  and  to  the  super- 
intendent at  Washington,  and  regreting  the  non-arrival  of  McArthur, 
who  was  generally  supposed  to  have  died  on  the  passage,  I  put  to  sea 
to  secure  my  crew,  and  await  the  course  of  events.  Outside,  I  em- 
ployed the  schooner  in  giving  sailing  directions  to  vessels  seeking  the 
port  of  San  Francisco,  through  the  fog  and  haze  incident  to  that 
season.  Having  touched  at  Bodega  for  water  and  vegetables,  I  re- 
turned to  San  Francisco,  and  was  gratified  to  find  that  Lieutenant 
McArthur  had,  at  length,  arrived.  I  reported  my  command  to  him 
in  fine  working  order,  having  but  four  men  short  of  the  authorized 
complement.  He  informed  me  that  he  had  already  conferred  with  the 
chief  of  the  topograpical  party,  and  that  it  was  perfectly  clear  that 
enormous  contingent  expenses  would  accrue,  from  any  attempt  to  con- 
duct the  operations  of  the  Coast  Survey  proper,  either  in  Oregon  or 
California,  in  the  then  unsettled  state  of  the  country,  and  under  the^ 
extravagant  wages  of  labor  everywhere  demanded.  That,  therefore, 
it  would  be  impossible  to  employ  even  one  vessel  in  the  regular  opera- 
tions of  the  work.  That  he  had  reported  the  facts  to  the  government, 
and  should  await  the  time  and  opportunity  of  prosecuting  the  survey. 
That  there  being  no  duty  for  me,  as  contemplated,  I  was  at  liberty  to 
take  up  my  residence  on  shore  until  the  superintendent  could  be  heard 
from,  and  official  authority  received  for  my  return  to  the  Atlantic 
board.  Lieutenant  McArthur  having  assumed  the  command  of  the 
vessel,  I  left  her  and  took  rooms  on  shore.  He  determined  as  soon  as 
the  exigencies  of  the  service  would  permit,  to  repair  to  the  Sandwich 
Islands  to  winter,  leaving  me  in  San  Francisco,  with  orders  to  corre- 
tpond  with  the  department,  and  open  all  dispatches ;  and,  in  case  my^ 
orders  arrived,  to  return  and  report  to  Professor  Bache. 

The  Ewing  returned  in  Marcn,  and  McArthur  proposed,  that  not 
having  heard  from  the  department,  I  should  volunteer  to  go  to  Oregon 
as  his  principal  assistant,  for  the  purpose  of  attempting  to  open  the 
navigation  of  the  Columbia  river,  then  closed  to  commerce  through 
the  difficulties  of  its  bars  and  the  ignorance  of  its  channels.  He 
stated,  at  the  same  time,  that  he  had  no  claim  to  my  services  in  any 
capacity  other  than  in  a  separate  command  ;  and  that  if  I  should  de- 
cline to  go,  he  would  keep  his  official  pledge  and  order  me  at  once  to 
report  in  person  to  the  superintendent,  and  explain  to  him  the  obsta- 
cles by  which  the  service  was  surrounded. 

Having  cheerftilly  acceded  to  this  suggestion,  I  accompanied  Mc- 
Arthur as  his  assistant  in  the  survey  mentioned,  and  the  subsequent 
reconnoissance  of  the  coast,  from  the  mouth  of  the  Columbia  river  to 
Monterey.     These  labors  occupied  us  until  October.     Their  value  has 
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been  acknowledged  by  Professor  Bache^  and  by  the  country,  and  the 
difficulties  under  which  they  were  prosecuted  will  be  shown  by  the 
reports. 

The  foregoing  narrative  has  become  necessary  in  consequence  of  the 
confused  statement  of  Lieutenant  Simms  before  the  committee,  in 
which  he  undertakes  to  say  that,  during  a  portion  of  the  time,  I  per- 
formed no  duty.  The  facts  stated  will  be  borne  out  by  the  official  re- 
ports of  the  Coast  Survey  and  the  testimony  of  Professor  Bache.  I 
Serformed  the  whole  duty  for  which  I  was  sent  out,  and  how  it  was 
ischarged  will  not  be  questioned  by  any  one  cognizant  of  the  history 
of  the  work. 

The  letter  produced  before  the  committee  by  the  witness  above  men- 
tioned is  in  every  point  of  view  an  extraordinary  production.  Its 
crudities  scarcely  require  comment.  Its  inconsistencies  are  apparent. 
It  sets  forth  a  complaint  that,  although  nominally  attached  to  the 
Ewing,  I  kept  no  watch,  except  in  some  instances,  as  a  matter  of 
favor  ;  and  it  attempts  to  reason  with  the  Secretary  of  the  Navy  upon 
the  supposed  anomaly  of  my  position. 

Of  this  document  I  had  no  knowledge  whatever  prior  to  its  produc- 
tion before  the  committee.  It  is  mere  wasted  paper,  having,  for- 
tunately perhaps  for  its  author,  never  assumed  an  official  character  or 
been  brought  to  the  notice  of  the  department.  But  it  has  been  trea- 
sured and  preserved,  as  I  must  conclude,  as  a  means  of  hostility,  to 
which  purpose  it  is  now,  at  least,  unquestionably  applied. 

Lieut.  Simms  declares  under  an  oath,  which,  although  extra-judicial, 
he  no  doubt  considered  binding  upon  his  conscience,  that  the  statements 
contained  in  this  communication — which  was  in  its  nature  and  purpose 
an  infraction  of  the  rules  and  discipline  of  the  service — are  correct. 
Its  complaints,  growing  out  of  a  misunderstanding  in  reference  to  my 
true  position  in  reference  to  the  Ewing,  are  unquestionably  incorrect, 
as  seems  to  be  admitted  by  the  witness  in  his  testimony,  when  he  states 
that  **Bartlett  was  apparently  attached  to  the  schooner  Ewing,  but 
held  no  position  on  board;"  and  that  I  was  "nominally  attached." 
The  statements  of  this  letter  consist  entirely  of  the  expression  of  the 
opinions  of  the  writers  upon  various  matters,  which,  it  is  declared, 
"seem  to  us  strange."  There  are  no  facts  mentioned  in  it  save  ttoo. 
The  first  is,  that  my  residence  ashore  was  with  the  "permission"  of 
the  lieutenant  commanding.  The  other  is,  that  I  was  a  "member  of 
a  business  copartnership;"  and,  as  it  seems  to  the  bewildered  and 
perhaps  somewhat  jaundiced  vision  of  my  juniors,  enjoying,  as  they 
express  it,  "the  golden  realities  and  speculations  of  California." 
Now,  as  to  the  latter  statement,  repeated  m  the  testimony  of  Lieuten- 
ant Simms,  I  admit,  without  hesitation,  that  I  had  funds  invested  in 
the  business  of  "Bingham,  Keynolds,  Bartlett  &  Co."  My  brother 
always  controlled  my  interest  or  investment.  I  did  not  contract  for, 
nor  did  I  give  my  personal  attention  to  the  concern.  Among  the 
crude  and  unfledged  opinions,  and  mawkish  sentiments  of  honor 
abounding  in  the  testimony  and  allegations  against  me,  there  is  none 
more  puerile  and  absurd  than  the  attempt,  not  directly  perhaps,  but 
by  inuendo,  to  reflect  and  cast  obloquy  upon  me  on  account  of  a  pecu- 
niary connexion  with  mercantile  affairs.     If  it  seems  good  to  my  ene- 
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inies,  I  am  perfectly  content  that  they  shall  gnaw  that  file  as  long  as 
they  desire. 

Captain  Halleck,  of  the  engineers,  while  still  connected  with  the 
army,  was  the  active  head  of  the  well  known  professional  firm  of 
Halleck,  Peachy,  and  Billings.  Lieutenant  Maynard  invested  his 
funds  in  a  steamboat  line.  Lieutenant  Blair,  of  Washington  city,  en- 
gaged in  a  similar  enterprise.  The  oflScers  upon  the  western  coast,  of 
both  services,  generally  entered  into  speculations.  I  am  not  aware 
that  any  injurious  imputation  has  ever  attached  to  any  of  these  gen- 
tlemen for  such  transactions. 

That  I  faithfully  performed  the  special  duties  assigned  to  me  while 
attached  to  the  Ewing  is  admitted  by  Lieutenant  Simms,  who  says, 
"so  far  as  surveying  was  concerned,  Bartlett  was  actively  engaged.'' 
The  result  of  my  labors,  and  the  manner  in  which  they  were  per- 
formed, have  frequently  secured  the  highest  applause  from  the  Super- 
intendent of  the  Coast  Survey.  In  the  eulogy  delivered  by  Professor 
Bache,  on  Lieutenant  Mc Arthur,  the  professor  says : 

"The  work  which  he  accomplished  will  live  for  ever!  Surrounded 
by  circumstances  the  most  difficult  perhaps  which  ever  tried  the  con- 
•tancy,  the  judgment,  the  resources  of  any  hydrographer,  he  van- 
quished circumstances.  His  reconnoissance  of  the  western  coast,  from 
Monterey  to  Columbia  river,  and  his  preliminary  surveys  there,  were 
made  in  spite  of  desertion  and  even  mutiny — in  spite  of  the  inade- 
quacy of  means  to  meet  the  truly  extraordinary  circumstances  of  the 
country,  Happy  that  in  his  officers  he  had  friends  devoted  to  him 
and  to  their  duties — especiaUy  happy  in  the  officer  next  to  him  in  the  re- 
sponsibilities  of  the  work, '  * 

In  reference  to  the  insinuations-  that  I  had  smuggled  certain  goods^ 
conveyed  by  the  Ewing,  the  only  witnesses  who  speak  on  the  subject 
are  Lieutenants  Missroon  and  Simms.  Misjroon  says :  "  It  was  known 
to  one  or  more  members  of  the  (naval)  board  that  his  (Bartlett' s)  con- 
duct on  board  the  surveying  schooner  Ewing  was  discreditable  to  him, 
and  believed  to  be  dishonest." 

Lieutenant  Simms  says :  "That  in  conversation  the  charge  was  that 
Lieutenant  Bartlett  had  passed  goods  through  the  custom-house. 
He  heard  Bartlett  say  the  clothing  he  had  was  worth  $750,  taken  on 
board  at  Valparaiso  and  landed  at  San  Francisco.  Bartlett  said  Har- 
rison, custom-house  officer,  passed  them  for  the  use  of  the  vessel. 
Witness  was  attached  to  the  vessel.  The  goods  did  not  go  on  board 
again.  This  was  a  matter  of  public  notoriety  on  shore.  It  was  in 
the  year  1849."  Again:  "Bartlett  said  he  had  seen  Harrison,  and 
had  told  him  the  goods  were  for  the  use  of  the  vessel,  and  Harrison 
had  charged  nothing  for  passing  them." 

The  ear  of  the  community  has  been  filled  with  rumors  that  it  had 
been  proved  I  had  been  guilty  of  smuggling.  I  quote  all  the  testi- 
mony given  before  the  committee  to  show  on  what  character  of  found- 
ation the  rumor  rests.  Was  it  intended  by  Lieutenant  Simms  to  say 
what  a  grammatical  construction  of  his  language  imports?  I  will  be 
lenient  in  my  treatment  of  him,  and  suppose  he  did  not.  It  is  neces- 
sary, however,  for  my  vindication,  to  meet  the  charge  as  it  stands. 
To  prove  a  negative  is  at  all  times  difficult,  and  the  law,  unless  in 
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exceptional  cases,  never  requires  it.  To  my  own  positive  denial  that 
I  ever  used  the  Ewing  for  the  purpose  of  transporting  goods  of  my 
own  intended  for  sale,  I  am  ahle  to  add  the  testimony  aflForded  hy  the 
following  correspondence: 

Washington,  July  18,  1855. 

Dear  Sir:  Reports  derogatory  to  the  character  of  the  officer  who 
took  the  cutter  Ewing  out  to  California  have  been  circulated.  It  is 
due  to  this  officer,  now  absent,  if  untrue,  that  they  should  be  contra- 
dicted ;  if  founded  in  facts,  it  is  equally  due  the  service  that  they 
should  be  known  in  a  tangible  form. 

It  has  been  stated  that  he  traded  along  the  western  coast,  in  some 
cases  smuggling  the  goods  on  shore.  On  addressing  myself  to  Lieu- 
tenant J.  H.  Moore,  he  referred  me  to  you  as  having  been  the  execu- 
tive officer  of  the  Ewing  at  the  time  alluded  to.  Any  information 
you  may  have,  calculated  to  relieve  the  officer  or  do  justice  to  the  ser- 
vice, I  will  thank  you  to  forward  to  me  at  your  earliest  convenience. 
I  am,  dear  sir,  very  respectfully,  yours, 

S.  F.  DUPONT. 

Lieutenant  A.  C.  Rhind,  U,  S.  N, 


Lieutenant  A.  C,  Rhind  to  Commander  S.  F,  Dupont. 

Staten  Island,  July  22,  1855. 
Dear  Sir:  I  have  received  your  note  of  the  18th.  The  officer  who 
oonmianded  the  cutter  Ewing  on  her  voyage  to  California,  Lieutenant 
W.  A.  Bartlett,  had  some  affairs  of  trade,  the  nature  or  extent  of 
which  I  did  not  take  the  trouble  to  inform  myself.  It  seemed  to  me 
to  be  rather  a  matter  of  taste. 

It  is  not  to  my  knowledge  true  that  the  vessel,  or  any  person  on 
board  of  her,  was  at  any  time  made  use  of  for  the  purposes  mentioned 
in  your  note. 

Respectfully,  &c., 

A.  C.  RHIND. 
Commander  S.  F,  Dupont. 


Staten  Island,  December  18,  1855. 

Sir  :  I  have  received  your  letter  of  the  12th.  I  continue  to  be  per- 
fectly satisfied  with  the  reply  I  wrote  to  the  note  of  Mr.  Dupont.  It 
its  a  fact  well  known  that  you  were  engaged  in  business  in  San  Fran- 
cisco. 8o  long,  however ,  as  the  requirements  of  the  service  were  observed^ 
it  was,  in  my  opinion,  a  matter  of  taste.  The  manner  in  which  I  stated 
it  conveyed  a  reproof  to  those  who  desired  to  make  it  otherwise. 

I  may  mention  to  you  that  I  met  Mr.  Thornton  here  recently,  and 
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that,  in  a  conversation  with  him  in  regard  to  the  affair,  (Mr.  Thorn- 
ton was  also  one  of  the  watch  officers  of  the  Ewing,)  he  stated  that  he 
also  was  ignorant  of  any  such  proceedings  as  imputed  to  you,  and  re/erred 
to  the  impossibility  of  such  occurrences  taking  place  without  his  or  my 
knowledge,  ********** 
Your  obedient  servant, 

A.  C.  RHIND. 
W.  A.  Bartlett,  Esq. 

We  have  here  the  evidence  of  Lieutenant  Ehind,  the  executive  offi- 
cer, as  well  as  that  of  Mr.  Thornton ;  but  we  have  still  more  pertinent 
testimony  in  the  evidence  of  the  witness,  Simms,  himself.  Only  one 
month  before  he  was  called  to  testify  before  you,  he  addressed  me  the 
following  letter : 

Washington,  February  4,  1856. 
Sm:  I  have  received  your  letter  stating  that  you  have  been  charged 
with  using  the  schooner  Ewing  for  the  purpose  of  smuggling  along 
the  western  coast,  and  asking  me  to  give  you  a  statement  in  reference 
to  the  same.  In  reply  I  would  state  that  I  was  attached  to  the  ^ '  Ewing  * ' 
at  the  time  you  speak  of,  and  have  no  personal  knowledge  of  your 
having  used  her  for  such  a  purpose.  I  was  aware  of  your  being  en- 
gaged in  business  in  San  Francisco,  but  know  nothing  personally  of 
the  charge  to  which  you  refer. 

I  am,  sir,  yours,  &c. , 

C.  C.  SIMMS. 
Washington  A.  Bartlett,  Esq., 

Washington,  D  C, 

I  am  also  able  to  lay  before  you  a  letter  from  the  commander  of  the 
revenue  brig  Lawrence : 

Washington  City,  February  21,  1856. 

Dear  Sir  :  Upon  a  perusal  of  your  memorial  to  Congress,  and  ac- 
companying correspondence,  I  was  greatly  astonished  at  learning  that 
you  are  charged  with  having  been  engaged  in  illicit  trade  while  em- 
ployed in  the  survey  of  the  coasts  of  California  and  Oregon,  on  board 
of  the  United  States  schooner  Ewing. 

My  particular  duties  while  in  command  of  the  revenue  brig  Law- 
rence, were  the  prevention  and  detection  of  smuggling  and  violation 
of  the  navigation  laws  ;  and  to  the  manner  in  which  those  duties  were 
performed  my  success  will  bear  testimony. 

My  officers  and  crew  were  in  constant  communication  with  those  of 
the  Ewing,  and  it  is  hardly  possible  that  such  an  occurrence  should 
have  taken  place  without  having  reached  my  ears. 

It  would  require  direct  and  positive  testimony  to  convince  me  that 
a  naval  officer  whose  professional  and  private  character  is  without  re- 
proach, could  be  induced,  by  pecuniary  considerations,  to  engage  in 
perpetrating  the  meanest  crime  upon  the  statutes — smuggling. 

I  am  aware  of  one  fact,  however,  to  which  I  bear  cheerftil  testimony, 
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f.  c,  that  you  did,  in  company  with  Lieutenant  McArthur,  wait  upon 
James  Collier,  esq.,  collector  of  the  customs  at  San  Francisco,  and  in- 
form him  that  while  engaged  beyond  the  limit  of  my  observation,  you 
would  keep  a  watchful  eye  over  the  interests  of  the  revenue,  and  re- 
port promptly  to  him  any  violations  of  those  laws  which  might  come 
under  your  observation,  which  was  properly  appreciated  by  the  col- 
lector. 

Very  faithfully,  yours, 

ALEX.  V.  FRASER. 
Washington  A.  Bartlett. 

It  is  very  evident  that  this  charge  was  before  the  Naval  Board. 
How  far  it  tended  to  produce  the  decision  at  which  they  arrived,  it  is, 
of  course,  impossible  to  say.  It  is  certain,  however,  that  it  formed 
one  of  the  grounds  of  my  condemnation ;  for  Lieutenant  Missroon  so 
states  it.  This  is  also  shown  by  the  letter  of  inquiry  of  Captain  Du- 
pont,  above  recited.  The  answer  of  Lieutenant  Rhind  was,  however, 
of  no  service  to  me,  for  it  seems  that  the  board  first  condemned  me, 
and  THEN  INSTITUTED  AN  INQUIRY  as  to  the  truth  of  the  charge.  I  ask 
your  serious  attention  to  the  following  communication  from  Mr. 
Rhind: 

Staplbton,  Staten  Island,  October  8,  1855. 

Sir:  The  annexed  notes,  you  will  see,  are  copies  of  a  communica- 
tion to  me  from  one  of  the  Navy  Board,  and  reply  thereto.  When  I 
learned  from  Commander  Dupont  that  he  did  not  deem  it  necessary 
to  make  you  aware  of  it,  I  determined  to  do  so  myself.  In  the  course 
of  a  conversation  with  him  on  the  subject,  (before  the  decisions  of  the 
board  were  published,)  he  made  the  remark,  ^Hhat  my  note  did  not  mxike 
any  difference  in  your  case,  as  they  (the  board)  had  decided  it  before  my 
reply  was  received, ' ' 

I  have  the  original  of  the  note  of  Mr.  Dupont.     You  are  at  liberty 
to  make  what  use  you  think  proper  of  these  notes,  to  instance  the 
manner  of  action  on  the  part  of  the  members  of  that  inquisition. 
Yours,  &c., 

A.  C.  RHIND. 

Mr.  W.  A.  Bartlett. 

P.  S. — In  regard  to  the  allusion  made  to  Lieut.  Moore,  in  the  note 
of  Mr.  Dupont,  I  have  it  from  that  officer,  that  he  simply  designated 
me  as  one  of  the  officers  of  the  ^'Ewing,"  and  did  not  think  other- 
wise than  that  I  would  decline  to  furnish  information  in  such  a 
manner. 

It  will  be  remarked,  that  all  that  Mr.  Simms  says  about  smuggling, 
**or  passing  goods,"  he  gives  as  derived  from  my  own  conversations. 
It  would  be  singular,  indeed,  had  I  been  knave  enough  to  have  com- 
mitted the  act,  I  should  have  had  the  folly  to  expose  myself  to  a  bro- 
ther officer.  Facts  and  circumstances  have  been  so  confounded  and 
distorted,  that  I  will  now  narrate  the  truth  of  my  connexion  with 
this  alleged  trading  transaction.     While  at  Valparaiso,  I  purchased 
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from  the  United  States  naval  agency  $728  25  worth  of  British  sam- 
ple clothing,  (seaman's,  and  especially  suited  for  surveying  service,) 
equal  to  only  one  suit  per  man.  My  object  in  doing  so  was  to  have 
the  means  within  my  control  of  supplying  the  crew  with  clothing 
suitable  to  their  work,  at  a  low  price.  We  had  learned  that  clothing 
had,  with  everything  else,  reached  fabulous  prices  at  San  Francisco. 
The  men's  wages  were  but  $12  to  $18  per  month,  while  the  wages  of 
the  port  were  $250  to  $300.  Tliese  goods  were  shipped  on  board  the 
John  G.  Coster,  and  not  on  board  the  Ewing.  The  freight  bill  and 
receipt  are  now  in  my  possession,  and  a  copy  thereof  will  be  found  in 
the  Appendix  IV. 

When  they  arrived  at  San  Francisco  they  were  regularly  passed 
through  the  custom-house,  as  will  appear  by  the  following  affidavits. 

The  undersigned,  James  W.  Bingham,  of  the  city  of  New  York, 
being  duly  sworn,  deposeth  and  saith,  that  he  was  a  member  of  the 
firm  of  Bingham,  Eeynolds,  Bartlett  &  Co.,  of  San  Francisco,  and 
resident  there  from  August,  1849,  until  October,  1851.  That  said 
firm  received  from  ship  John  G.  Coster  an  invoice  of  clothing,  shipped 
from  Valparaiso,  which  was  sold  for  account  of  W.  A.  Bartlett,  and 
proceeds  paid  him.  Deponent  has  not  now  before  him  the  books  of 
said  firm,  which  are  in  San  Francisco,  but  can  be  produced  or  referred 
to  within  sixty  days,  if  required  for  verification  of  deponent's  state- 
ment. The  deponent;  remembers  the  fact  of  receiving  and  making 
gales  of  goods  before  mentioned.  That  said  goods  were  regularly  en- 
tered and  cleared  at  custom-house  in  San  Francisco,  as  deponent 
firmly  believes,  and  were  received  from  said  ship  John  G.  Coster  by 
custom-house  permit^  as  required  by  law. 

JAS.  W.  BINGHAM. 

State  of  New  York,  ) 

.  GUy  and  county  of  New  York,  \     ' 

On  this  ITth  day  of  April,  one  thousand  eight  hundred  and  fifty- 
six,  before  me,  a  notary  public,  duly  commissioned  and  sworn,  per- 
sonally app^red  James  W.  Bingham,  and  to  me  known  to  be  the 
subscriber  to  the  foregoing  statement,  and  made  oath  that  the  same  is 
true  and  correct,  to  the  best  of  his  information  and  belief. 

r        -|     Witness  my  hand  and  official  seal,  the  day  and  year  above 
*-  *    'J  written. 

JOHN  DEAKE. 


Philadelphia,  April  7,  1856. 

The  undersigned,  formerly  the  U.  S.  collector  in  and  for  the  port 
and  district  of  San  Francisco,  Territory  of  California,  and  so  acting 
in  the  year  A.  D.  1849,  and  to  the  month  of  October,  1849,  when  re- 
lieved by  Col.  J.  Collier,  esq.,  his  legal  successor,  hereby  states,  for 
the  benefit  of  W.  A.  Bartlett,  esq.,  late  of  the  navy,  and  for  any  use 
the  said  Bartlett  may  desire  to  make  of  this  paper :  That  it  was  the 
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practice  of  the  custom-house  at  San  Francisco,  at  the  period  referred 
to,  viz  :  1849,  to  demand  of  the  master  of  every  merchant  vessel  en- 
tering the  port  of  San  Francisco,  a  full  and  complete  sworn  manifest 
of  the  entire  cargo,  whether  taken  on  board  at  the  commencement  of 
the  voyage,  or  at  any  port  on  the  route,  and  that  immediately  the 
vessel  entered  the  port,  (and  even  before  said  manifest  was  due  at  the 
custom-house,)  and  before  her  hatches  could  be  opened  and  any  article 
could  be  landed,  a  sworn  '^visitor"  and  "inspector'*  was  placed  on 
board,  and  the  hatches  were  locked  or  secured  by  custom-house  seals, 
and  that  when  the  hatches  were  opened  they  were  so  opened  under  the 
charge  of  said  sworn  inspector,  and  that  no  article  or  package  of  the 
cargo  could  be  landed  from  the  ship  until  a  regular  "permit"  was 
handed  to  the  inspector,  signed  by  the  collector  or  one  of  his  deputies, 
or  the  permit  clerk,  under  the  usual  forms  and  guards  of  the  office. 

And  the  undersigned  farther  says,  that  such  permit,  which  was  the 
only  legal  proof  to  the  inspector  that  he  had  authority  to  land  pack- 
ages, would,  on  his  receipt  of  it  and  consequent  delivery  of  the  pack- 
ages enumerated  upon  it  revert  to  the  custom-house,  as  the  inspector's 
voucher  of  delivery  ;  and  would  there  remain  with  and  share  the  fete 
of  the  archieves  of  the  custom-house. 

And  the  undersigned  further  says,  that  while  he  cannot  recall,  from 
personal  recollection,  the  circumstances  of  the  importation  of  clothing, 
which  Mr.  Bartlett  admits  he  imported  into  San  Francisco,  from  Val- 
paraiso, in  1849,  in  the  ship  Jonn  G.  Coster,  the  undersigned  does 
not  doubt  that  on  the  receipt  of  an  application,  whether  verbal  or  in 
writing,  to  permit  the  articles  referred  to  to  be  landed,  whether  they 
wereto  be  entered  for  duty  or  free,  or  whether  the  question  of  duties  re- 
mained to  be  decided,  that  either  the  undersigned  or  his  deputy,  did 
give,  either  to  Mr.  Bartlett  or  some  authorized  agent  of  his,  a  full  per- 
mit to  enter  the  clothing,  or  else  such  agent  could  not  have  gotten  pos- 
esssion  of  them,  either  from  the  master  of  the  ship  or  the  inspector  of 
customs.  And  the  undersigned  has  no  reason  to  suppose  that  Mr. 
Bartlett,  the  master  of  the  John  G.  Coster,  or  the  inspector  of  cus- 
toms, or  either  of  them,  combined  to  evade  the  laws  of  the  customs, 
in  a  matter  of  such  trifling  importance  or  in  any  other  case ;  and 
which,  in  this  case,  must  have  involved  the  ship  and  cargo,  in  which, 
it  is  not  supposed,  that  Mr.  Bartlett  had  any  interest. 

The  undersigned  does  not  see  in  this  transaction  alluded  to  anything 
to  implicate  Mr.  Bartlett,  or  to  attach  to  him  a  charge  of  smuggling. 
It  is  evident  that  he  applied  to  the  proper  authority  to  have  the  arti- 
cles landed  and  placed  under  his  control.  And  the  question  of  duties 
or  no  duties  was,  under  the  circumstances  of  the  customs  in  California, 
a  question  the  undersigned  could  fully  decide  for  himself  and  the  pub- 
lic service;  and  that  the  undersigned  did  decide  the  matter  in  such 
manner  as  the  circumstances  called  for  there  can  be  no  doubt. 

And  the  undersigned  further  says,  that  at  no  period  during  the 
time  of  his  administration  of  the  customs  at  San  Francisco,  was  any 
charge  ever  laid,  or  attempted  to  be  laid,  before  him,  of  any  attempt, 
intention,  or  act  of  smuggling,  on  the  part  of  Lieut.  Bartlett,  then 
commanding  the  United  States  schooner  '*Ewing,"  or  subsequently 
to  his  being  relieved  of  that  command. 
And  the  undersigned  declares  that  Lieut.  Bartlett  enjoyed  a  high 
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reputation  in  San  Francisco,  for  honor,  probity,  and  attention  to  his 
duties,  in  all  his  official  and  private  relations,  and  that  among  his  ac- 
quaintances, and  they  were  extensive  in  that  population,  this  officer 
stood  high  in  their  esteem  and  respect.  And  tne  undersigned  knows 
of  nothing  which  should  discredit  Lieut.  Bartlett  as  a  public  officer 
and  gentleman. 

E.  H.  HARRISON. 

State  of  Pennsylvania,  ) 
City  of  Philadelphia y      )  *' 

Be  it  known,  that  on  the  day  of  the  date  hereof,  before  me,  Edward 
Wilcox,  notary  public  for  the  commonwealth  of  Pennsylvania,  by 
lawfiil  authority  duly  commissioned  and  sworn,  residing  in  Philadel- 
phia, personally  appeared  the  before  named  E.  H.  Harrison,  and  ac- 
knowledged the  foregoing  instrument  of  writing  to  be  his  act  and  deed, 
r  1  In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
*-  *  'J    my  notarial  seal,  the  7th  day  of  April,  A.  D.  1856. 

EDMUND  WILCOX,  Notary  Public, 

Such  portions  of  this  clothing  as  were  desired  by  the  crew  were  fur- 
nished to  them  and  charged  and  settled  with  Lieut.  McArthur.  As 
no  surveying  service  could  then  be  performed,  as  before  stated,  and 
the  Ewing  was  about  to  proceed  to  a  warm  climate,  the  residue,  being 
at  my  personal  risk  and  cost  of  storage,  I  ordered  to  be  sold. 

The  two  branches  of  this  charge,  first,  that  I  used  the  Ewing  for 
trading  purposes,  and,  second,  that  the  goods  so  conveyed  were  smug- 
gled or  improperly  passed  through  the  custom-house,  are  thus  shown 
to  have  no  warrant  in  the  evidence  in  the  cause,  and  no  foundation  in 
fact. 

The  fifth  and  last  charge  accuses  me  with  fraudulently  attempting 
to  obtain  from  the  Treasury  Department  a  larger  compensation  for 
my  services  as  special  agent  to  Paris  than  I  was  entitled  to.  It  is 
thus  stated  in  the  testimony  of  Lieut.  Missroon : 

'^  The  board  also  were  influenced  by  an  examination  of  certain  ac- 
counts and  papers  on  file  in  the  Treasury  Department,  recently  ren- 
dered by  Mr.  Bartlett  for  his  expenses  in  Paris,  which  were  not  ad- 
mitted by  the  department  until  altered  ;  and  contain  charges  for  items 
which  were  deemed  discreditable  to  Mr.  Bartlett  as  an  officer.'* 

The  specifications  of  this  charge  are  subsequently  stated  by  the 
same  witness  as  follows.     I  divide  them  for  convenience : 

1st.  ''  That  he  had  rendered  accounts  claiming  more  money  than  it 
was  understood  he  should  receive  for  that  duty." 

2d.  '^That  he  had  admitted  on  the  examination  of  his  accounts 
virtually  that  the  items  charged  embraced  the  expenses  of  his  wife 
and  children  also.'' 

3d.  "  That  by  advice  he  had  withdrawn  these  charges,  or  accounts, 
but  had  afterwards  reproduced  them,  and  that  they  then  appeared  on 
file  in  the  Treasury  Department." 

4th.  ^^  These  accounts  were  found  to  contain  exorbitant  charges, 
amd  impressed  the  board  unfavorably  of  his  honesty." 

The  sub-specifications  under  this  fourth  head  are  as  follows : 
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Igt.  ''He  claimed  expenses  for  constructing  sixty-three  light-house 
illuminators ;  but  he  was  ordered  to  attend  to  no  other  duty  than  to 
enter  into  contracts,  &c.,  for  eight  illuminating  apparatus,  under  an 
order  dated  July  16,  1852." 

2d.  ''A  charge  appeared  for  office  of  agency  in  Paris,  when  no 
office  was  authorized  or  required  ;  and  it  appeared,  by  another  bill, 
that  this  office  was  the  quarters  of  himself  and  family." 

3d.  ''A  charge  for  visiting  English  lights  ;  which  visits  were  un- 
authorized." 

4th.  '*  A  charge  for  parlor  in  London — Fen  ton's  bill  for  $34  25  for 
two  and  a  half  days'  board,  originally  charged  $45." 

5th.  ''Doorkeeper  and  messenger  for  two  years;  servant's  hire, 
which  appeared  to  have  been  made  out  after  his  return  home,  which,  if 
presented  at  all,  should  have  been  charged  as  paid ;  druggist's  bill,"  &c. 

The  charges  conclude  with  a  general  count  in  reference  to  expenses  in 
Paris,  and  the  maximum  amount  to  which  I  was  supposed  to  be  limited. 

The  testimony  of  Mr.  Jenkins  upon  these  charges  is  extracted  as 
follows : 

"  Bartlett  came  to  the  office  early  in  the  morning  and  spent  the 
time  that  day  till  nearly  9  o'clock  at  night.  During  that  day  and 
evening  he  (B.)  spoke  almost  continually  of  his  trip  to  Paris,  his  ac- 
counts, &c.,  without  being  specific,  evidently  with  a  view  to  elicit 
from  witness  the  opinion  of  the  Light-house  Board  relative  to  his  per- 
sonal expenses,  accounts  on  said  trip,  &c.  Witness  informed  Bart- 
lett, in  as  delicate  a  manner  as  possible,  what  he,  witness,  conceived 
to  be  the  general  opinion  of  the  members  of  the  Light-house  Board ; 
all  of  whom  (except  Secretary  of  Treasury  and  Professor  Bache)  were 
present  at  the  meeting  of  said  board  when  Bartlett' s  accoimts  were 
examined  and  discussed.  Witness  even  pointed  out  to  Bartlett  cer- 
tain vouchers  which  he  thought  very  exceptionable.  Finally,  Bartlett 
asked  him  what  he  should  do.  Witness  told  him  frankly  and  promptly 
that  he  ought  to  withdraw  all  of  his  vouchers  for  personal  expenses. 
Bartlett  then  asked  if  he  was  to  lose  all  his  personal  expenses. 
Witness  replied,  by  no  means ;  that  his  instructions  comprised  a 
maximum  limit,  and  witness  had  no  doubt  that  if  Bartlett,  as  he  said, 
could  satisfy  the  Secretary  of  the  Treasury  that  his  expenses  had  been 
greater  than  that  maximum,  he  would  make  a  just  and  liberal  allow- 
ance as  possible.  Bartlett  then  addressed  a  letter  to  the  Secretary  of 
the  Treasury,  and  filed  it  in  lieu  of  his  accounts  and  vouchers,  which 
he  withdrew." 

"  The  vouchers  for  disbursements  Vere  then  properly  stated  and  sent 
to  the  Secretary  of  the  Treasury  with  Bartlett' s  letter  submitting  his 
claim  for  personal  expenses,  and  the  report  of  the  Light-house  Board 
thereon." 

"  Bartlett  claimed  $4,011  for  personal  expenses  covering  2t  months. 
The  particular  vouchers  to  which  Bartlett's  attention  was  called  by  wit- 
ness were  his  bill  at  Fenton's  hotel,  London,  for  two  and  a  half  days' 
board  and  expenses,  $45,  which  now  appears  to  have  been  altered  to 
$34  35 ;  his  vouchers  for  transportation  of  extra  baggage,  trip  to  Spurn 
light,  loss  of  baggage,  and  for  medicine.  The  opinion  of  witness  was 
that  none  of  these  would  pass  the  board.    Witness  thought  the  vouch- 
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ers  submitted  by  Bartlett  evidently  included  family  expenses,  and  were 
consequently  all  objectionable.  Bartlett  was  finally  allowed  three  per 
cent,  on  expenditures  amounting  to  $2,700.  After  withdrawing  nis 
accounts,  Bartlett  told  witness  he  had  restored  them." 

Previous  to  the  year  1852,  there  arose  a  question  of  great  importance 
to  the  government  and  the  commercial  interests  of  the  country  in  refer- 
ence to  the  propriety  of  introducing  the  improved  French  lenses  in  the 
light-house  establishment  of  the  United  States. 

Having  taken  a  great  interest  in  this  matter,  and  acquired  as  much 
information  as  I  could  procure,  at  the  suggestion  of  Professor  Bache, 
and  by  the  invitation  of  the  Secretary  of  the  Treasury,  I  laid  my  views 
of  it  before  him,  and  the  result  was  that  I  was  requested  to  proceed  to 
Paris  as  the  special  agent  of  the  department  to  obtain  full  details  and 

f)recise  knowledge  upon  the  subject.  The  board  of  inquiry  into  the 
ight-house  establishment,  appointed  under  the  act  of  Congress  of 
March  3,  1851,  had  recommended  the  adoption  of  the  system  of  illu- 
mination of  the  French  lens  ;  and  the  leading  duty  imposed  upon  me 
was  to  ascertain  and  report  facts  and  my  opinion  for  the  guidance  of 
the  department.  I  was  instructed  that  the  recommendation  of  the 
board  would  not  be  adopted  until  I  had  been  heard  from. 

1  repaired  to  Paris  in  the  month  of  July,  1852,  with  the  written 
instructions  of  the  Secretary  setting  forth  the  nature  of  my  duties,  the 
extent  of  the  powers  with  which  I  was  then  entrusted,  or  eventually 
to  be  clothed,  and  the  terms,  as  agreed  upon,  by  which  my  proper  ex- 
penses were  to  be  reimbursed. 

As  a  question  has  been  made  as  to  the  scope  of  my  authority,  it  will 
be  better  at  once  to  determine  that  matter  by  reference  to  the  instruc- 
tions.  The  material  portions  are  expressed  in  the  following  language: 

^'Congress  having  authorized  the  construction  of  light-houses  at  dif- 
ferent points  on  the  Pacific,  the  department  contemplates  furnishing 
them  with  the  improved  French  lenses,  provided  the  needful  appro- 
priation can  be  obtained  to  cover  the  increased  expense.  But  previous 
to  giving  any  positive  orders  for  the  purchase  of  them,  it  wishes  to 
obtain  particular  and  detailed  information  upon  all  points  connected 
with  the  subject,  and  for  that  purpose  has  appointed  you  to  proceed  to 

Paris." 

********* 

Then  follow  the  details  of  instructions,  as  to  the  information  to  be 
obtained  in  regard  to  work,  prices,  improvements,  necessary  imple- 
ments, and  supplies.     The  instructions  proceed : 

'*  It  has  been  suggested  that  the  6th  order  of  lenses  will  be  advan- 
tageously employed  in  various  small  lights  on  the  coasts  and  harbors 
of  the  United  States  without  making  any  other  change  except  substi- 
tuting them  for  the  present  reflectors. 

'^  You  will  please  ascertain  on  what  terms  this  order  of  lenses  can 
be  procured  with  a  suitable  mechanical  or  other  lamp,  without  other 
fixtures  or  accessories  of  any  kind,  or  if  you  find,  on  inquiry,  if  the 
latter  would  be  absolutely  necessary  in  order  to  make  the  suggested 
change,  then  to  include  the  cost  of  them  also,  but  to  have  nothing  of 
the  kind  that  is  not  absolutely  necessary. 

"  The  department,  after  hearing  from  you  as  regards  the  smaller 
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sized  lenses,  and  obtaining  further  information  in  connexion  with  the 
subject  of  this  size,  may  probably  try  the  experiment  with  six  or  eight 
of  the  smaller  light-houses,  and  if  it  succeeds,  extend  to  a  much  larger 
number.'* 

These  extracts  sufficiently  exhibit  the  extent  and  character  of  the 
powers  and  duties  which  I  assumed. 

The  mode  in  which  my  expenses  were  to  be  reimbursed  is  expressed 
in  the  following  clause  of  my  instructions : 

**  As  an  officer  of  the  government,  you  of  course  are  aware  that  the 
department  is  prohibited  by  law  from  making  you  any  compensation 
for  the  service  you  may  render  in  this  business,  and  can  only  pay  for 
your  passage  to  and  from  Europe,  and  the  customary  travelling  ex- 
penses to  Paris,  and  your  personal  expenses  while  there,  with  the  un- 
derstanding, as  agreed  with  you,  that  they  are  not  to  exceed  three  per 
cent,  on  the  expenditures  that  you  may  make  for  the  purchase  of  the 
different  lighting  apparatus."* 

I  was  fiirther  diretted  to  execute  the  customary  bond  required  from 
all  disbursing  officers,  which,  previous  to  sailing,  I  did,  together  with 
Messrs.  Wm.  H.  Aspinwall,  Henry  Grinnel,  and  Drake  Mills,  as  my 
sureties. 

At  the  time  the  stipulation  as  to  the  maximum  amount  of  expenses 
wag  agreed  to,  it  was  distinctly  understood  that  the  probable  period 
of  my  absence  would  not  exceed  eight  or  ten  months. 

This  will  be  shown  by  the  statement  of  the  Hon.  W.  L.  Hodge,  late 
Assistant  Secretary  of  the  Treasury  : 

Washington,  Aptnl  28,  1856. 

Dear  Sir  :  In  answer  to  your  note  requesting  me  to  state  what  was 
my  opinion  or  impression  whilst  I  was  Assistant  Secretary  of  the  Treas- 
ury, at  the  time  you  were  appointed  by  the  department  to  procure  the 
French  lens  at  Paris,  as  to  the  probable  time  it  would  require  for  you 
to  perform  the  assigned  duty,  I  reply  that  I  do  not  think  1  had  any 
precise  opinion  or  impression  on  the  subject ;  but  I  certainly  did  not 
think  it  would  exceed  twelve  months,  particularly  under  the  then  ex- 
isting views  of  the  department  as  to  the  extent  of  their  order  for  those 
lenses. 

Very  respectfully,  your  obedient  servant, 

WM.  L.  HODGE. 

W.  A.  Bartlett,  Esq. 

My  labors  and  success  in  the  discharge  of  this  mission  will  be  fully 
attested  by  the  voluminous  reports  and  correspondence  with  the  de- 
partment. 

Upon  my  return  to  the  United  States,  1  presented  my  accounts  and 
vouchers  for  disbursements  and  personal  expenses  to  th«  Secretary  of 
the  Treasury,  by  whom  they  were  referred  to  the  Light-house  Board 
for  preliminary  investigation.  There  was  no  difficulty  or  question  of 
any  kind  in  regard  to  the  charges  and  credits  for  disbursements  ;  but 
it  was  indicated  as  the  opinion  of  the  Light-house  Board,  that  I  ought 
to  limit  my  claim  for  personal  expenses  to  the  amount  of  commissions 

*  For  the  whole  of  thew  instmctionfl  lee  Appendix  V. 
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upon  actual  disbursements,  and  make  my  charge  in  that  form.  I  ac- 
c^ed  to  this  suggestion,  notwithstanding  its  flagrant  injustice,  and 
the  claim  is  so  stated  in  the  account  and  report  of  the  Light-house 
Board. 

It  was  well  understood  that  my  actual  personal  expenses  far  exceeded 
the  amount  at  any  time  claimed.  It  is  distinctly  stated  in  the  account 
and  report  of  the  said  board,  as  a  claim  for  ^^ partial  reimbursement" 
of  my  '^  actual  expenses."  I  had  made  no  charge  whatever  for  a  va- 
riety of  expenses  necessarily  incidental  to  my  position  and  services, 
as  I  was  desirous  of  avoiding  any  question  with  the  accounting  officers. 
This  feeling  induced  me  to  accede  to  the  suggestion  of  the  Light-house 
Board,  or  rather  its  secretary.  I  therefore  suffered  my  claims  to  be 
stated  in  the  form  of  the  stipulated  per  centage,  although  I  had  already- 
presented  it  in  the  shape  of  "expenses." 

The  Secretary  of  the  Treasury,  however,  subsequently  decided  that 
this  was  not  the  proper  mode  of  stating  the  account,  and  accordingly 
I  reverted  to  my  original  claim  for  expenses. 

The  claim  and  the  general  grounds  stated  in  support  of  it,  as  first 
presented,  will  appear  from  a  copy  of  my  first  communication. 

National  Hotel,  Washington,  September  28,  1854. 

Sir  :  Having  completed  the  service  with  which  I  was  charged  by 
the  Treasury  Department,  under  my  appointment  and  instructions  of 
the  16th  June,  1852,  and  subsequently  as  special  disbursing  agent 
and  superintendent  of  construction  of  lens  lights  at  Paris,  I  have  the 
honor  to  submit  my  accounts  of  disbursements  for  material,  contin- 
gent and  personal  expenses,  for  your  approval  and  settlement. 

In  addition  to  the  eight  California  and  Oregon  coast  lights  for 
which  I  contracted,  constructed  and  paid  for  at  Paris,  under  my  in- 
structions from  your  department,  I  have  superintended  the  construc- 
tion and  approved  the  bills  of  fifty-five  Fresnel  illuminators,  and 
their  accessories,  for  the  Light-house  Board,  and  of  which  I  shall 
have  the  honor  to  speak  in  my  detailed  report. 

In  the  statement  of  my  account,  I  have  separated  the  "  contingent" 
expenses  of  my  office  at  Paris  from  the  items  properly  chargeable  as 
^^ personal"  expenses,  and  cannot  but  hope  that  the  Hon.  Secretary  of 
the  Treasury  will  carefully  examine,  and,  if  proper,  approve  my  ac- 
counts, before  submitting  them  to  the  auditors. 

The  balance  due  to  me  is  stated  on  my  account  current  at  |4tl  61, 
but  before  my  account  shall  be  finally  closed  and  the  balance  struck,. 
I  shall  desire  to  present  two  other  personal  vouchers  for  small  amounts^ 
which  I  find  I  have  accidentally  omitted  to  bring  from  New  York  ; 
they  will  not,  however,  make  any  material  change  in  the  figures. 

I  shall  have  the  honor  in  a  few  days  to  present  to  the  department 
a  full  report  of  my  proceedings,  under  the  various  instructions  which. 
I  have  received  from  time  to  time. 

All  of  which  is  most  respectfully  submitted. 
I  have  the  honor  to  be  your  obedient  servant, 

WASHINGTON  A.  BAKTLETT, 
Special  Disbursing  Agent  of  the  U.  S.  Treasury. 

Hon.  James  Guthbie, 

Secretary  of  the  Treasury. 
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On  the  same  day — that  long  day  spent  in  endeavoring  ''to  elicit  the 
opinion  of  the  Light-house  Board" — this  further  letter  was  addressed 
to  the  Secretary. 

Washington,  September  28,  1854. 

Sir:  In  submitting  the  accounts  embraced  in  my  communication  of 
this  date  for  your  consideration  and  settlement  by  the  department,  I 
take  leave  respectfully  to  say  that,  while  I  hold  myself  ready  at  all 
times  to  present  my  bills  of  expenses  actually  incurred  while  absent 
in  Europe  for  the  special  duty  with  which  I  was  charged  by  the  Trea- 
«ury  Department, — and  to  show  by  them  that  the  aggregate  amount 
of  those  expenses  have  greatly  exceeded  the  maximum  rate  which 
your  honorable  predecessor  stated  would  be  allowed  for  expenses — 
(Arising  from  the  length  of  time  to  which  the  service  has  extended  so 
much  exceeding  the  original  calculations  of  the  department) — on  the 
amounts  which  I  should  be  called  upon  to  disburse,  and  which  I  have 
disbursed  on  the  contracts  made  by  me  at  Paris,  and  approved  by  the 
department ;  and  inasmuch  as  from  the  very  nature  of  the  case  it  is 
almost  impossible  to  separate  the  necessary  official  expenses,  which 
may  be  properly  charged  as  ''personal"  expenses  within  the  meaning 
of  my  letter  of  appointment,  from  those  which  are  yet  more  "private," 
and  in  order  to  prevent  and  avoid  those  difficulties  which  might  arise 
in  so  separating  and  determining  what  items  or  bills  of  expenses  in- 
curred by  me  should  be  considered  admissible,  I  would  respectfully 
submit  to  your  consideration  that  in  the  settlement  of  my  accounts 
for  disbursements  made  by  me  in  Europe,  I  shall  be  allowed  the 
maximum  amount  which  is  stated  in  my  letter  of  appointment  of  the 
16th  June,  1852,  as  the  amount  which  the  department  would  finally 
credit  in  my  accounts  as  expenses  of  disbursement  and  superintend- 
ence of  the  construction  of  the  California  and  Oregon  light-house 
illuminators.  This  allowance  or  credit  to  be  in  addition  to  my  actual 
travelling  expenses  to  and  from  Paris,  as  is  usually  allowed  to  officers 
of  the  government  when  travelling  under  "orders." 

The  department  will  please  bear  in  mind,  that  in  addition  to  the 
duties  of  special  disbursing  agent  of  the  department  in  Europe,  and 
completing  the  work  of  the  California  and  Oregon  lights,  (for  sums 
considerably  less  than  the  amounts  estimated  for  and  approved  by  the 
department,)  I  have  during  the  twenty-seven  months  of  my  residence 
at  Paris,  under  the  orders  of  the  department,  also  superintended  the 
construction  and  shipment  of  fifty-five  other  Fresnel  illuminators  and 
their  accessories  for  the  Light-house  Board,  for  which  service  no  ex- 
penses tohatever  have  been  charged,  asked  for,  or  allowed,  in  any  de- 
partment of  the  government. 

I  have  the  honor  to  be,  sir,  very  respectfully,. your  obedient  servant, 

WASHINGTON  A.  BARTLETT, 

Special  Disbursing  Agent, 

Hon.  Jambs  Guthrie, 

Secretary  of  the  Treasury, 

Finding,  upon  an  interview  with  the  Secretary  of  the  Treasury,  that 
he  disagreed  with  the  Light-house  Board  as  to  the  principle  upon 
which  the  account  was  stated,  I  addressed  to  him  this  communication: 
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National  Hotel,  Wnshingtonj  Deceniber  1, 1855. 

Sir  :  I  have  the  honor,  in  conformity  with  your  verbal  instructions, 
herewith  to  submit  for  your  inspection,  and,  I  humbly  trust,  your  ap- 
proval, the  vouchers  which  exhibit  the  amount  of  my  expenses  while 
executing  the  orders  of  the  department  in  the  construction  of  the  Cali- 
fornia and  Oregon  lights  at  Paris  ;  together  with  such  certificates  and 
remarks  thereon  as  will  the  better  enable  the  department  to  estimate 
the  expenses  which  a  government  agent  must  pay  from  his  own  re- 
sources, unless  the  department  shall  reimburse  him  for  those  expenses. 

And  I  have  the  honor,  now  again,  to  submit  for  the  consideration 
of  the  department,  that  although  I  used  every  diligence  (as  the  files 
of  the  department  show)  to  complete  all  the  work  confided  to  my  super- 
intendence, in  the  shortest  possible  time,  yet  the  time  required  proved 
to  be  more  than  double  that  first  contemplated  as  necessary  when  my 
original  instructions  were  penned  by  the  department ;  and  in  #>nse- 
quence  my  expenses  were  increased  'pro  rata,  and  have /rom  that  cause 
cdone,  as  per  vouchers,  considerably  exceeded  the  limit  which  was  sup- 
posed would  be  sufficient  to  enable  me  to  attend  to  the  duty,  without 
personal  loss,  but  which  excess,  in  my  most  conscientious  judgment, 
should  not  be  withheld  from  me.  And  I  pray  the  honorable  Secre- 
tary, in  this  connexion^  to  have  in  mind  the  fact,  so  unusual  in  con- 
tracts made  with  the  government  or  its  agents,  that  on  the  comple- 
tion of  the  work,  the  accounts  show  that  I  made  a  clear  saving  of' 
$2,452  on  the  estimates  which  the  department  approved,  both  on  the 
oorUracts  and  requisitions  for  money  to  pay  them,  a  sum  of  itself  equaP 
to  more  than  two-thirds  of  my  expenses  for  twenty-six  months  of  for- 
eign agency  ;  likewise  to  have  in  view  the  fact  that  I  superintended, 
inspected,  and  shipped  to  the  United  States,  for  the  Light-house^ 
Board,  (which  is  not  less  a  part  of  the  Treasury  DevaTtment^  fi/ty-Jive 
illuminators  for  the  Atlantic  coast,  (including  Hatteras,  &c.,)  and 
costing  over  800,000  francs,  for  which  no  expenses  of  agency  or  super- 
intendency  have  been  incurred  in  any  quarter,  and  certainly  not 
claimed  by  me. 

With  the  highest  consideration  of  respect,  I  have  the  honor  to  be 
your  obedient  servant, 

WASHINGTON  A.  BARTLETT, 

Special  Agent. 

Hon.  James  Guthrie, 

Secretary  of  the  Treasury, 

Treasury  Department, 
•  Register's  OfficCy  February  8,  1856, 

The  foregoing  is  a  true  copy  of  an  original  letter  now  on  file  in  this 
office. 

F.  BIGGER,  Register. 

The  following  is  the  account  referred  to  in  this  communication : 
Rep.  237 3 


34 


WASHINOTON  A.  BABTLBTT. 


tmj^ 


WASHINGTON   A.   BARTLKTT.  35 

This  "abstract,"  with  the  vouchers  as  enumerated,  was  then  re- 
ferred to  the  First  Auditor  by  the  Hon.  Secretary  of  the  Treasury,  with 
the  following  endorsement  upon  it: 

"Referred  to  First  Auditor  with  authority  to  allow  three  per  cent, 
on  the  disbursements  for  lights  in  California  and  Oregon,  in  full  satis- 
faction of  the  account. 

"JAMES  GUTHRIE. 

"Dbcbmber4." 

The  account  being  then  stated  by  the  "Auditor,"  as  directed  by 
this  endorsement,  I  again  (December  22)  addressed  the  Hon.  Secretary 
that  this  left  a  large  balance  unprovided  for,  whereupon  he  reviewed 
his  order  of  December  4.  But  it  was  charged  against  me  before  the 
Navy  Board,  as  Lieutenant  Missroon  states,  as  a  disreputable  and  dis- 
honest act,  that  I  "had  withdrawn  these  charges  and  accounts,  but 
had  afterwards  reproduced  them."  If  so,  all  I  have  to  answer  is, 
that  the  Secretary  of  the  Treasury  is  "particeps  criminis,"  as  will 
again  appear  by  his  order  to  the  commissioner  of  customs,  as  follows: 

Treasury  Department,  January  3,  1855. 

Sir:  I  have  read  the  enclosed  communication  from  Mr.  Bartlett, 
upon  the  subject  of  his  claim  for  expenses  to  and  from  Paris,  and 
whilst  there. 

Mr.  Bartlett  being  an  officer  of  the  government,  and  appointed  to 
go  to  Paris,  was  promised,  as  his  letter  of  appointment  shows,  his 
expenses  in  going  and  returning,  and  whilst  there,  not  to  exceed  the 
sum  of  three  per  cent,  on  the  amount  disbursed,  as  expressed  in  the 
letter  of  appointment.  The  account,  being  stated  on  the  principle  of 
allowing  three  per  cent,  on  the  amount  disbursed,  is  not  properly 
stated.  It  should  be  stated  by  allowing  the  expense  in  strict  compli- 
ance with  the  letter  of  appointment,  not  to  exceed  three  per  cent. 
This  will  require  a  restatement  of  the  account,  and  when  his  vouchers 
are  not  sufficient,  you  will  apprise  him,  and  allow  him  time  to  make 
them  right. 

I  am,  very  respectfully, 

JAMES  GUTHRIE, 
Secretary  of  the  Treaaury. 
H.  J.  Anderson,  Esq., 

Commissioner  of  Customs. 


Treasury  Department, 
Register's  Office,  April  21,  1856. 

The  foregoing  is  a  true  copy  of  the  original  on  file  in  this  office. 

•  F.  BIGGER,  Register. 

It  is  proper  distinctly  to  state  the  ground  which  I  assumed  in  refer- 
ence to  my  allowance  of  expenses.  This  will  appear,  consistetftly, 
firom  every  communication  I  submitted  to  the  department. 
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I  had  confessedly  expended  more  than,  under  the  circnmstanceSi 
could  ask  to  have  reimbursed.  My  expenses  had  far  exceeded  the 
maximum  amount  of  commissions  upon  actual  disbursements.  This 
resulted  from  the  unanticipated  prolongation  of  my  residence  in  Paris, 
growing  out  of  the  tardiness  of  action  of  the  Treasury  Department, 
as  to  certain  orders,  as  exhibited  by  the  correspondence,  the  inevitable 
delay  upon  the  part  of  the  contractors^  and  the  large  increase  of  ap- 
paratus subsequently  determined  upon. 

In  looking  at  the  clause  of  my  instructions  relating  to  my  expenses, 
I  saw  that  its  grammatical  construction  referred  the  maximum  per 
centage  to  the  personal  expenses  as  contra-distinguished  from  the 
specific  payment  of  passage  money  and  cost  of  travel.  I  was  advised 
tnat  this  was  a  fair  construction  of  its  legal  import,  and  that  if  an 
agreement  with  the  government  be  subject  to  two  constructions,  the 
courts  have  determined  that  that  construction  should  be  adopted  most 
favorable  to  the  oflScer.  But  whatever  were  my  legal  rights,  I  knew 
that  the  equity  of  my  claim  required  a  liberal  interpretation  of  the 
contract.  Its  understood  conditions  had  been  varied  by  the  depart- 
ment. I  had  remained  much  longer  abroad,  and  had  rendered  far 
greater  and  more  valuable  services  than  had  originally  been  contem- 
plated. Except  for  the  change  efiected  by  the  act  of  Congress  in  the 
establishment  of  the  Light-house  Board,  and  the  mode  in  which  the 
payments  were  made,  I  should  have  been  equally  entitled  to  three  per 
cent,  upon  the  expenditures  for  the  fifty-five  additional  illuminators. 
I  had  much  more  trouble  as  to  those  than  as  to  the  original  tight.  I 
was  under  far  greater  responsibility,  as  I  alome  inspectei,  tested,  and 
certified  the  work.  The  apparatus  under  the  first  contracts  was  tested 
by  the  superintending  engineer  of  the  French  administration,  as  well 
as  myself.  But  I  never  claimed  anything  for  these  services.  I  re- 
ferred to  them  as  offering  strong  equitable  considerations  for  a  fair  re- 
imbursement of  my  actual  expenses,  and  I  based  my  claim  upon  this 
equitable  view.  I  had,  in  fact,  disbursed  the  sum  of  $9,378  38,  for  ■ 
the  ''Sand  Key  apparatus,"  afterwards  Hatteras  light,  for  which  I 
have  never  been  allowed  any  per  centage,  although  the  amount  was 
formally  charged  against  me,  under  my  bond,  in  the  Treasury  Depart- 
ment. 

By  my  account,  heretofore  presented,  it  will  be  seen  that 
I  claimed  for  my  personal  disbursements  -  -  $4,011  00 

Upon  the  auditing  of  this  account,  with  the  vouchers  to 
sustain  the  several  items  of  charge,  there  was  allowed 
the  sum  as  properly  charged  and  vouched  -  -     3,762  18 

So  that  the  whole  amount  disallowed  or  suspended  by  the  de- 
partment as  unnecessary  expenses  was  but  -  -        258  80 

As,  however,  it  was  decided  that  my  maximum  allowance 
could  not  exceed  three  per  cent,  on  the  ''expenditure" 
of  $90,413  90, 1  have  been  paid  only  the  sum  of  -     2,712  42 

It  will  be  perceived  by  the  terms  of  my  letter  of  instructions,  which 
has  been  referred  to  as  the  agreement  by  which  my  compensation  was 
detejmined,  no  specific  number  of  apparatus  is  mentioned.  It  was, 
however,  understood,  at  that  time,  that  I  should  be  called  on  to  su- 
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perintend  those  only  which  were  necessary  for  the  Pacific  coast,  and 
this,  it  was  presumed,  could  be  accomplished  in  about  twelve  months. 
Having  in  view,  therefore,  the  time  to  be  occupied,  and  the  probable 
amount  of  the  expenditure,  the  amount  of  three  per  cent,  on  that 
amount,  was  regarded  as  a  fair  equivalent  for  my  personal  expenses  for 
one  year.  Had  I  remained  abroad  but  the  period  contemplated,  which 
period  was  the  basis  of  the  agreement  for  compensation,  this  amount 
would  have  exceeded  the  expenses,  and  could  not  have  been  claimed. 
But  instead  of  superintending  alone  the  lenses  for  the  Pacific  coast,  I 
was  subsequently  required  to  superintend  the  construction  of  fifty-five 
illuminators  for  the  Atlantic ;  and  instead  of  remaining  one  year  in 
Paris,  as  was  contemplated  by  the  agreement,  I  was  detained  there 
upwards  of  twenty-six  months.  Now  it  is  evident  that  the  compensa- 
tion was  based,  not  on  skill  in  the  discharge  of  my  functions,  but 
solely  on  the  time  to  be  applied.  The  compensation  was  for  expenses ; 
and  these  were  in  exact  proportion  to  the  time  employed.  If  the  con- 
tract had,  in  express  terms,  stated  that  I  was  to  remain  in  Paris  for 
twelve  months,  and  for  the  expenses  of  that  period  I  was  to  be  allowed 
the  sum  of  $2,000,  and  subsequently  I  had  been  required  to  remain 
twelve  months  longer,  without  any  express  stipulation  as  to  the  com* 
pensation,  is  there  any  doubt  that  the  law  would  have  raised  an  im- 
plied contract  on  the  part  of  my  employer,  to  pay  me  a  sum  for  the 
Additional  period  equal  to  that  for  my  original  employment?  Testing 
my  case  by  this  admitted  principle  of  law,  my  compensation  would 
far  exceed  the  whole  amount  originally  claimed  by  me.  It  is  said, 
however,  that  the  letter  of  instructions  limits  the  allowance  to  a  per 
centage  on  the  ^^expenditures"  made  by  me,  and  as  the  *' expendi- 
tures" for  the  fifty-five  illuminators  were  not  made  by  me,  I  have  no 
right  to  any  remuneration  for  my  extra  time  and  extra  expenses. 
Admitting  the  technical  force  of  the  word  "expenditures"  to  be  as 
is  contended  for,  the  conclusion  by  no  means  follows :  the  most  that 
could  be  urged  would  be  a  deduction  from  my  extra  remuneration  of 
such  sum  as  would  be  equitably  regarded  as  the  equivalent  for  the 
trouble  and  responsibility  in  receiving  and  paying  out  the  money ;  but 
the  fact  would  still  stand  boldly  out,  that,  by  orders  of  the  depart- 
ment, I  had  incurred  greater  expenses  than  had  been  contemplated  by 
the  parties  when  the  agreement  was  entered  into.  This  proposition 
•seems  to  me  so  plain,  that  any  thing  but  its  mere  statement  would 
only  seem  to  confuse  it. 

But  admitting  that  my  remuneration  was  limited  to  the  technical 
rule  of  "expenditures,"  it  will  be  remembered  that  I  have  heretofore 
shown  that,  in  addition  to  the  "expenditures"  for  the  Pacific  of 
•$90,413  90,  I  also  expended  for  Hatteras  light  $9,3t8  38.  By  this 
technical  rule,  therefore,  I  am  entitled  to  a  further  allowance,  equal 
to  three  per  cent.,  on  this  sum,  ($281  34,)  which  has  not  been  paid 
me. 

On  a  full  review  of  all  the  circumstances,  whether  you  regard  the 
mere  legal  or  equitable  interpretation  of  the  letter  of  instructions,  the 
^ole  amount  of  my  expenses,  so  far  as  they  are  properly  vouched, 
and  are  within  the  legitimate  expenses  of  such  a  mission,  should  be 
paid  to  me.     So  confident  am  I  of  the  legality  as  well  as  justness  of 
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this  demand,  that  I  shall  seek  an  early  opportunity  to  submit  it  to 
the  judgment  of  the  proper  judicial  tribunal.  Upon  the  subject.of 
these  accounts  you  have  examined  Mr.  Anderson,  the  commissioner  of 
customs,  by  whom  my  account  was  allowed.  There  is  not  one  word 
in  his  testimony  which,  in  the  slightest  degree,  affects  my  integrity. 
If  there  be,  let  it  be  pointed  out.  I  now  submit  the  testimony  of  the 
First  Auditor,  by  whom  this  account  was  examined  and  adjusted. 

Washington,  April  21,  1856. 

Sir:  I  am  in  possession  of  your  letter  of  the  18th  inst.,  requesting 
me  to  furnish  you  copies  of  all  the  reports  made  by  me  in  the  settle- 
ment of  your  accounts  as  the  special  agent  of  the  Treasury  Depart 
ment,  for  the  purchase  of  light-house  apparatus,  &c.,  during  the  years 
1852,  '53,  '54  and  '55. 

The  reports  made  by  me  in  the  settlement  of  your  accounts  are  on 
file  in  the  oflBce  of  the  Register  of  the  Treasury,  which  is  the  appro- 
priate olKce  to  obtain  copies. 

You  also  ask,  if  I  will  state  whether  there  is  anything  in  the  ac- 
counts rendered  by  you,  or  in  the  correspondence  relating  thereto, 
calculated  to  impugn  your  personal  or  official  honor ;  and  whether 
your  accounts  were  not  rendered  in  a  full  and  business-like  manner. 

In  the  settlement  of  your  accounts,  there  was  not  anything  that,  in 
the  slightest  degree,  tended  to  impugn  your  personal  or  official  honor. 

Your  accounts  were  rendered  in  a  full  and  business-like  manner. 
Respectfully,  your  obedient  servant, 

T.  L.  SMITH.* 

Washington  A.  Bartlbtt,  Esq. 

The  sum  of  $258  80  which  was  disallowed,  consisted,  principally,  as 
shown  by  the  evidence  of  Mr.  Anderson,  of  an  item  for  ^*  parlor,  at 
Fenton's  hotel,  not  deemed  necessary."  Also  the  item  for  *  trans- 
portation of  extra  baggage,  medical  attendance,  and  medicines."  The 
charge  for  ^*  extra  baggage,"  is,  as  every  transatlantic  traveller  knows, 
necessarily  incident  even  to  a  single  '^American  trunk,"  of  ordinary 
size.  The  item  for  '^recovering  lost  baggage,"  also  disallowed,  was 
the  actual  expense  of  recovering  the  trunk,  accidentally  lost,  which 
contained  all  my  vouchers  for  disbursements, 

I  have  stated  the  objectionable  items,  that  it  might  be  clearly  seen 
they  were  of  such  a  character,  whether  admitted  or  not,  as  to  reflect 
no  discredit  in  incurring  them. 

Had  the  several  witnesses  examined  against  me  contented  them- 
selves with  the  statement  of  such  facts,  if  any,  as  were  within  their 
personal  knowledge,  my  reply  and  defence  would  have  been  strictly 
confined  to  comments  upon  such  facts,  and  the  introduction  of  such 
testimony  as  was  merely  defensive.  But  it  cannot  escape  the  most 
superficial  investigation  that  the  spirit  which  characterises  the  wit- 
nesses before  the  committee,  with  the  single  exception  of  Mr.  Ander- 
son, the  conmiissioner  of  customs,  is  anything  but  that  which  should 
accompany  an  investigation  of  a  judicial,  or  quasi-judicial   nature. 

*  For  final  itatement  of  First  Aaditor  see  Appendix  VI i. 
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This  is,  perhaps,  natural  and  inevitable.  The  witnesses  are  all 
directly  interested  in  the  questions  at  issue,  and  the  collateral  matters 
dependent  upon  their  decision.  They  were  parties,  active  and  irritated, 
in  regard  to  the  transactions  in  reference  to  which  they  express  their 
opinions.  It,  therefore,  becomes  material  to  me  to  show  that  the 
spirit  which  I  deprecate,  has,  in  fact,  colored  their  opinions  and  in- 
ferencea.  This  will  be  evident  from  the  manner  in  which  they  expresB 
themselves ;  and  this  peculiarity  has  been  already,  in  part,  exhibited. 
It  will  be  found  that  inconclusive  matters,  and  the  most  trifling  cir- 
cumstances have  been  colored  with  the  darkest  tints,  for  the  obviouB 
purpose  of  making  that  appear  criminal  or  discreditable  which,  un- 
varnished, would  appear  altogether  consistent  with  strict  propriety. 

As  illustrative  of  this  disposition.  Purser  Watmough  unhesitatingly 
declares  his  ^^impressions**  as  to  my  intentions — undertakes  to  express, 
not  merely  his  own  belief,  but  the  ^^ opinion  of  the  mess"* — is  entirely 
oblivious  as  to  all  facts  in  my  favor — says,  with  a  marvelous  latitude 
of  expression,  that,  *' don't  think  he  (I)  had  any  standing  as  an  offi- 
cer;" ''don't  think  he  (I)  had  a  friend."  Fortunately  for  me  and 
my  cause,  I  have  friends,  warm,  active,  and  unflinching,  among  the 
most  distinguished  men  of  the  country,  in  and  out  of  the  service. 

Mr.  Pendleton  G.  Watmough  echoes  this  sentiment;  complacently 
declares  that  I  had  no  standing  either  with  officers  or  men  of  the 
service,  and  that  he  considered  it  an  ' '  act  of  kindness ' '  to  shake  hands 
with  me,  but  ''  was  afraid  that  I  would  take  advantage  of  it."  As  to 
Lieut.  Jenkins,  a  complete  transformation  appears  to  have  been 
effected  in  his  opinions.  I  have  from  this  individual  numerous  com- 
munications, both  official  and  private,  up  to  the  time  of  the  settle- 
ment of  my  accounts,  bearing  the  strongest  internal  evidence  of  con- 
fidence and  appreciation.  But  since  I  have  been  branded  with  an 
official  stigma,  this  personage  follows  in  the  lead  of  his  superiors.  He 
tells  you  that  I  spent  a  long  day,  from  '* early  in  the  morning"  until 
^*  nearly  nine  o'clock  at  night,"  in  the  not  wholly  fruitless  diplomacy 
of  endeavoring  to  elicit  an  opinion — which  he  condescended  to  convey 
"in  as  delicate  a  manner  as  possible" — but  what  it  was  he  does  not 
declare. 

It  may  be  proper  to  remark,  although  of  little  importance  except  as 
a  test  of  the  accuracy  of  Mr.  Jenkins'  statement,  that  he  places  the 
long  day  spent,  as  he  alleges,  in  eliciting  his  opinion,  sometime  in  the 
month  of  November.  He  says  it  was  shortly  after  my  reply  to  his 
letter  bearing  date,  November  7,  '54.  He  further  declares,  that  after 
his  '^delicate"  information  of  what  he  ^^ conceived  to  be  the  general 
opinion  of  the  members  of  the  Light-house  Board,"  "Bartlett  then 
aadressed  a  letter  to  the  Secretary  of  the  Treasury,  and  filed  it  in  lieu 
of  his  accounts  and  vouchers  which  he  withdrew,** 

My  vouchers  were  never  ^^ withdrawn;**  they  were  continuously  in 
the  treasury,  or  before  the  Light-house  Board,  unless  they  were 
"  withdrawn"  when  tampered  with  by  Mr.  Thornton  A.  Jenkins — as 
is  visibly  exhibited  by  marks  and  annotations  in  his  handwriting, 
curiously  illustrating  his  purpose  and  spirit. 

*  As  to  the  opinion  of  another,  in  addition  to  Ctptiin  Watson,  see  letter  of  Lieut.  J.  V^T 
Revere,  in  Appiendix  VI,  (received  while  in  press.) 
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The  date  of  the  long  day  is  distinctly  fixed  by  what  Jenkins  declareg 
to  have  been  its  result,  namely,  the  letter  changing  the  character  of 
the  claim  from  expenses  to  per  centage.  That  letter  bears  date  Septem- 
ber 28. 

But  the  most  marked  expression  of  malignity  in  this  witness,  is  that 
in  which  he  evidently  attempts  to  attach  discredit  and  culpability  to 
an  act  which  is  fortunately  shown  by  another  witness  in  its  true  light. 
He  states  that  he  pointed  out  as  exceptionable  the  bill  at  Fenton's 
hotel,  London,  for  $45,  and  adds,  '*  which  now  appears  to  have  been 
altered  to  |34  35.'^* 

Both  the  language  and  the  mode  in  which  this  remark  is  brought 
in  indicate  very  distinctly  its  temper.  Mr.  Anderson  subsequentlj 
explained  the  fact,  and  thus  prematurely  exploded  the  insinuation. 
*'  The  charge  of  Lieutenant  Bartlett  at  Fenton's  hotel,  London,  wa§ 
reduced  by  my  direction,  there  being  a  charge  for  parlor,  not  deemed 
necessary,  and  the  alteration  in  the  voucher  was  probably  made  in 
consequence  of  that  decision,  as  I  think  it  was  made  known  to  him  on 
the  first  presentation  of  his  accounts." 

As  to  the  proportional  charge  for  parlor,  which  was  disallowed,  I 
have  but  to  remark  that  the  policy  of  the  accounting  department  of 
the  government,  which  seems  to  require  that  its  agents  should  receive 
those  with  whom  their  duty  requires  them  to  communicate — sometimes 
high  official  persons — in  their  bedchamber,  or  the  coffee-room  of  an 
English  hotel,  is,  at  least,  of  questionable  propriety. 

Lieutenant  Missroon,  instead  of  confining  himself  to  a  statement  of 
the  particular  items  of  my  accounts  which  were  considered  by  the 
Naval  Board  as  objectionable,  and  a  reference  to  these,  and  other 
written  matters,  which,  legally,  must  speak  for  themselves,  not  onlj 
undertakes  to  characterize  my  charges  and  vouchers  in  a  manner  which 
is  directly  contradicted  by  the  papers  themselves,  but  also  grossly  mis- 
interprets my  instructions,  mistakes  the  scope  of  my  authority,  and 
attributes  to  me  acts  and  declarations  which  the  very  documents  he 
refers  to  directly  disprove.  Had  he  exhibited  ignorance  in  regard  to 
these  matters,  his  errors  might,  in  a  charitable  view,  have  been  re- 
garded as  involuntary  ;  but  his  testimony  shows  that  he  had  diligently 
examined  the  voluminous  matters  on  file  in  the  treasury,  and  I  have 
no  choice  but  to  point  out  and  designate  what  certainly  appear  to  be 
wilful  perversions,  or  equally  culpc^le  inattention  to  matters  of  un- 
questionable fact. 

I  have  already  had  occasion  to  indicate  some  discrepancies  and  con- 
tradictions which  appear  by  comparison  of  the  testimony  of  the  wit- 
nesses. Those  which  appear  from  a  contrast  with  documentary  evi- 
dence are  still  more  glaring.  The  record  of  the  committee  shows  this 
witness  to  have  said:  *'He  (Bartlett)  claimed  expenses  for  constructing 
SIXTY-THREE  light-housc  illuminators,  but  he  was  ordered  to  attend  to  no 
other  duty  than  to  enter  into  contracts  for  eight  illuminating  appara- 


*  I  have  fortunately  preserved  this  bill  or  sub-voucher.  It  exhibits  distinctlj,  by  its  items 
and  amount,  how  carefully  and  scrupulously  I  descriminated  between  my  own  personal  ex- 
penses, and  the  much  larger  outlay  for  my  family.     Appendix  VIII. 
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tu8."  I  have  already  referred  at  length  to  my  instructions,*  which 
show  this  to  be  untrue.  My  official  letters  already  exhibited  declare :  *'I 
have  during  the  twenty-seven  months  of  my  residence  at  Paris,  under 
the  orders  of  the  department,  also  superintended  the  construction  and 
ahipment  of  fifty-five  other  French  illuminators,  and  their  accessories 
for  the  Light-house  Board,  for  which  services  no  expenses  whatever 
Jiave  been  charged,  asked  for,  or  allowed  in  any  department  of  the  gov- 
ernment." Again:  I  requested  the  Secretary  ** to  have  in  view  the 
fact  that  I  superintended,  inspected  and  shipped  to  the  United  States 
for  the  Light-house  Board  (which  is  not  less  a  part  of  the  Treasury 
Department)  ffty-five  illuminators  for  the  Atlantic  coast,  (including 
Hatteras,  &c.,)  and  costing  over  800,000  francs,  for  which  wo  eocpemes 
of  agency  or  superintendency  have  been  incurred  in  any  quarter,  and 

CERTAINLY  NOT  CLAIMED   BY  ME.'* 

Lieutenant  Missroon  further  declares :  "  These  accounts  were  found 
to  contain  exorbitant  charges,  and  impressed  the  board  unfavorably  of 
his  honesty."  The  specifications  under  this  charge  are  the  expenses 
'* for  constructing  sixty-three  light-house  illuminators;*'  for  '*  visit- 
ing English  lights  ;*'  for  '*  parlor  in  London  ;"  ^'  office  of  agency  in 
Paris;"  ** doorkeeper  and  messenger  for  two  years;"  ''druggist's 
bill,"  &c.  I  challenge  the  designation  of  a  single  item  which  is 
liable  to  the  application  of  this  favorite  term  of  reprobation — ex- 
orbitant. 

Again,  when  Lieutenant  Missroon  is  asked  to  state  the  grounds  on 
which  the  Naval  Board  decided  my  case,  he  states,  among  others,  that 
it  *'  appeared  by  official  papers  on  file*'  that  ''  certain  matters  of  noto- 
riety in  regard  to  the  conduct  of  Mr.  Bartlett  on  board  the  Ports- 
mouth, especially,  were  founded  in  fact."  The  importance  of  this 
allegation  will  readily  be  perceived.  Of  course  the  Navy  Department 
was  referred  to  ;  and  no  aoubt  it  would  at  least  partially  justify  the 
board  if  they  act^d  upon  information  which  was  of  a  sufficiently  serious 
nature  to  be  filed  with  that  department.  Now,  as  to  the  truth  of  this 
allegation.  As  soon  as  I  was  informed  of  the  statement,  never  having 
had  cause  to  believe  that,  during  the  whole  course  of  my  long  service, 
any  charges  or  complaints  had  ever  been  lodged  with  the  department, 
I  addressed  this  emphatic  note  of  inquiry  to  the  Secretary  of  the  Navy : 

Washington,  April  1,  1856. 

Sir  :  It  has  been  charged  before  the  Naval  Committee  of  the  Senate 
that  the  Naval  Board,  in  my  case,  acted  in  part  upon  ''official  papers 
on  file."  Will  you  be  good  enough,  without  delay,  to  furnish  me 
with  any  charges,  of  whatever  nature,  that  may  be  found  in  your  de- 
partment against  me. 

WAS'N  A.  BABTLETT. 

Hon.  J.  C.  Dobbin,  Secretary  of  the  Navy. 


*  In  the  Appendix  IX,  X,  XI,  XII,  XIII,  XIV,  will  be  found  official  commuoications 
ihowinff  the  extent  and  variety  (in  part)  of  my  duties  and  the  appreciation  of  the  manner  in 
which  they  were  discharged. 
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To  which  this  answer  was  received : 

Navy  Department,  JprU  T,  1856. 

Sir:  Your  communication  of  the  Ist  instant  has  been  received.  You 
say  that  it  has  been  charged  before  the  Naval  Committee  of  the  Senate 
that  the  Naval  Boards  in  your  case,  acted  in  part  upon  official  papers 
on  file ;  and  you  ask  to  be  furnished  with  any  charges,  of  whatever 
nature,  that  may  be  found  in  the  department  against  you. 

I  am  not  aware  of  any  charges  to  which  reference  was  made,  unless 
it  be  those  which  originated  on  board  the  Portsmouth  in  the  Pacific. 
At  the  request  of  the  Naval  Committee,  that  entire  correspondence  was 
procured  from  the  then  commander  of  the  Portsmouth  and  submitted 
to  them. 

The  search  (which  there  has  been  time  to  make)  of  the  records, 
since  receiving  your  communication,  has  not  developed  any  other 
charges  against  you  on  the  files  of  this  department. 
I  am,  respectfully,  your  obedient  servant, 

J.  C.  DOBBIN. 

Washinoton  a.  Bartlbit,  Esq., 

Washington^  D.  G, 

The  answer  is  not  so  emphatic  as  the  enquiry,  nor  so  pointed,  as 
(with  due  respect  to  the  head  of  the  department)  I  think  I  was  entitled 
to ;  but  it  is  sufficient  for  my  purpose,  for  it  distinctly  proves  the 
allegation  that  the  board  acted  on  '^  official  papers  on  file,''  to  be 
untrue. 

But  Lieutenants  Jenkins  and  Missroon — whose  complicity  I  shall 
presently  prove  by  themselves — with  that  malevolence  which  jaun- 
diced all  their  views,  have  attempted  to  insinuate  that  my  objection- 
able charges  comprised  family  eocpenditures.  Jenkins  thought  they 
"  evidently  included  family  expenses.*'  Missroon  declares  that  ^*  he" 
(Bartlett)  *^  had  admitted,  on  the  examination  of  his  accounts,  virtuaHyy 
that  the  items  charged  embraced  the  expenses  of  his  wife  and  children 
also." 

Now  I  desire  to  be  understood  as  contradicting  both  the  assertion  of 
the  one  and  the  opinion  of  the  other,  in  the  plainest  terms  which 
good  Saxon  English  can  supply. 

Xt  will  be  seen  that  Lieutenant  Missroon  states,  in  his  testimony, 
that  '*It  was  known  to  several  members  of  the  board  (naval^  who 
were  attached  to  the  light-house  service,"  that,  among  other  tnings, 
I  made  the  inV/woZ  admission  above  denied;  and  that  ^^by  advice  I 
had  withdrawn  the  charges,"  &c.  How  was  it  known  to  these 
members?  Messrs.  Shubrick  and  Dupont  are  the  only  gentlemen 
who  were  alike  members  of  both  boards.  With  neither  of  them  did 
I  ever  hold  communication  upon  the  subject  of  my  accounts,  unless 
mere  casual  conversations.  I  was  never  before  the  Light-house  Board 
personally,  nor  was  I  ever  present  at  any  examination  of  my  accounts, 
except  with  the  secretary,  Jenkins.  The  opinion  expressed  by  him, 
coincident  with  Missroon' s  allegation  of  what  was  ''  known  to  several 
members,"  the  connexion  of  it  with  the  "  advice"  under  which  I  had 
*'  withdrawn  the  charges,"  together  toiih  the  marks  I  have  hut  recentln 
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discovered  upon  certain  of  the  original  vouchers y  show  distinctly  and 
unmistakably  that  Mr,  Jenkins  was  the  individual  who  brought  the 
matter  before  the  Navy  Board.  He  was  the  informer  ;  and  the  posi- 
tion he  assumed  may  be  aptly  illustrated  by  a  quotation  from  a  distin- 
guished writer  upon  penal  law.  ^'Private  informers,"  says  Eden, 
^'are  the  proper  instruments  only  of  despotic  governments;  every 
idea  of  liberty  and  security  is  lost  when  the  ends  of  justice  are  suffered 
to  be  sought  by  such  means."  And  this  information  was  given  in  the 
secret  sessions  of  the  Light-house  Board,  at  which  I  was  not  permitted 
to  be  present. 

While  in  Paris,  I  lived  in  the  most  economical  manner  consistent 
with  my  duties  and  my  position.  My  accommodations  comprised  a 
drawing  room,  a  chamber  with  an  alcove,  (in  which  my  children 
slept,^  a  dining  room,  (which  was  also  my  office,)  and  a  kitchen. 
This  IS  no  more  than  I  should  have  required  if  I  had  been  without 
my  family.  It  seems  to  be  considered  that  I  should  have  restricted 
myself  to  one  room.  I  submit  that  I  was  fairly  entitled  to  a  little 
more  '^  elbow  room."  I  was  furnished  by  the  Light-house  Board  and 
other  departments  with  letters  to  distinguished  savan& — was  I  to 
receive  them,  in  pauper  fashion,  in  my  chamber?  Was  I  to  keep  my 
office  "in  my  hat,"  and  upon  it  draw  up  my  reports,  and  execute 
those  drawings  and  plans  which  the  Light-house  Board  received  with 
such  marked  approbation?  But  the  Navy  Board,  as  it  appears  from 
Lieutenant  Missroon's  testimony,  not  only  consider  the  charges  for 
office  rent  and  servants'  wages  as  unauthorized  and  improper,  but 
also  as  dishonest.  In  their  eagerness  to  convict  me,  they  have  entirely 
overlooked  the  fact,  that  the  First  Auditor  and  Commissioner  of  the 
Customs  have  both  approved  of  these  very  charges. 

This  carping  about  small  matters  will,  I  feel  confident,  serve  but 
to  show  that  there  is  no  serious  charge  upon  which  these  gentlemen 
hope  to  convict  me. 

Of  the  same  character,  but  liable  to  severer  strictures,  is  the 
allegation — obviously  originating  with  Jenkins,  and  repeated  by 
Missroon — that  I  had  charged  the  expenses  of  a  "  trip  to  Spurn 
light;"  which  visit  Lieutenant  Missroon  says  was  unauthorized,  and 
declares  that  the  claim  was  one  of  the  grounds  of  my  condemnation  by 
the  Navy  Board.  The  "  careful  examination"  had  by  all  of  them,  aa 
to  this  matter,  will  appear  from  the  simple  fact,  that  I  never  made 
any  trip  to  Spurn  light,  and  never  made  any  such  demand. 

I  was  especially  charged  with  procuring  all  useful  and  available 
information  in  regard  to  the  contemplate  renovation  of  the  light- 
house establishment.  My  instructions  directed  me  ^^particularly  to 
ascertain  and  report  on  the  subject  of  any  recent  improvements  in  the 
manufacture  of  lenses."  On  my  arrival  in  London,  I  found  that  the 
famous  ''Spurn  light"  had  been  just  set  up  at  the  contractors, 
Messrs.  Wilkins  &  Co.,  in  that  cUy,  for  the  purpose  of  being  tested. 
I  therefore  remained  in  London  to  examine  that  apparatus,  which  waa 
said  to  combine  all  the  recent  improvements ;  and  I  ascertained,  from 
the  Trinity  brethren,  a  matter  very  important  to  be  known  to  the 
government,  namely,  that  the  English  administration  was  dependent 
upon  French  workmanship  for  the  lenses. 
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These  facts  distinctly  appear  upon  my  first  report  to  the  Treasury 
Department,  dated  August  5,  1852,  and  my  accounts  and  vouchers 
show  that  the  expense  charged  was  for  detention  in  London,  not  for 
an  unauthorized  ^'trip  to  Spunm  lights 

Again:  Lieutenant  Jenkins  seems  to  insinuate,  and  Lieutenant 
Missroon  distinctly  declares,  that  ''he  was  ordered  to  no  other  duty 
than  to  enter  into  contracts  for  eight  illuminating  apparatus,"  &c. 
I  have,  heretofore,  fully  exhibited  the  extent  of  my  powers  and  duties, 
as  expressed  in  the  original  letter  of  instructions  from  the  Treasury 
Department.  In  order  to  leave  no  room  for  doubt  or  quibble,  and, 
further,  to  test  both  the  spirit  and  the  accuracy  of  these  witnesses,  I 
extract  from  a  communication  from  the  Light-house  Board,  by  the 
secretary,  Mr.  Jenkins,  the  following  explicit  evidence  upon  this 
subject.     The  date  is  March  14,  1853 : 

''Messrs.  Saulter  &  Co.  have  been  informed,  as  well  as  Mr.  Lepaute, 
that  you  will  have  the  direction,  examination,  and  test  of  all  these 
articles  so  long  as  you  remain  in  Paris,  after  which  steps  will  be  taken 
to  obtain  a  proper  person  to  attend  to  setting  up  and  examining  such 
as  may  be  ordered.  If  these  orders  can  be  filled  at  an  early  day, 
another  will  follow  immediately." 

I  also  give,  in  the  Appendix,  other  communications  from  the  Light- 
house Board,  already  referred  to,  for  the  purpose  of  exhibiting  the 
extent  and  variety  of  my  duties. 

I  could  multiply  testimony  upon  this  subject,  almost  without  limit. 
Had  I  received  no  previous  orders,  the  subsequent  reception  by  the 
Light-house  Board,  and  the  Treasury  Department,  of  the  work  and 
materials  for  the  fifty-five  additional  illuminators,  would  have  been 
an  ample  recognition  of  my  authority,  as  well  as  all  its  implied  inci*- 
dents. 

Lieutenant  Missroon  concludes  his  testimony  with  the  declaration 
that  "it  is  not  considered  honorable  in  the  navy  for  an  officer  to  pre- 
sent accounts  which  he  cannot  adhere  to." 

The  significance  of  this  is  not  very  apparent.  It  would  certainly 
be  dishonorable  to  present  a  claim  which  the  party  did  not  himself 
consider  just,  and  which  he  would  not  be  willing,  under  all  circum- 
stances, so  to  maintain.  But  if  an  officer  presents  a  claim  which,  by 
the  practice  or  regulation  of  a  department,  or  the  provisions  of  a  law, 
is  determined  to  be  inadmissible^  the  fact  that  he  "cannot  adhere" 
to  the  obtaining  of  his  allowance,  is  surely  no  evidence  of  its  di»- 
honesty.  In  good  faith,  and  with  the  most  perfect  conviction  of  the 
right,  I  do  now  "arfAere"  to  the  amount  of  my  claim  as  presented ; 
whether  I  shall  be  successful  in  maintaining  my  right  is  wholly 
immaterial. 

If  Lieutenant  Missroon  intends  to  say  that  the  disallowance  of  one 
or  more  items  in  an  oflScer's  account  is  discreditable  to  him,  or  afi^ects 
him  with  the  imputation  of  dishonesty,  he  proclaims  a  doctrine  which, 
if  authoritative,  would  certainly  astonish  the  country.  The  honor 
and  honesty  which  are  acknowledged  in  the  naval  service,  are  pre- 
sumed to  be  the  same  as  are  applicable  to  other  branches  of  puolic 
employment.  If,  therefore,  this  sublimated  notion  of  the  Lieutenant 
is  true,  as  to  the  navy,  it  holds  good  universally;  and  if  so,  not  only 
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would  the  lantern  of  Diogenes  be  insufficient  to  discover  an  honest 
man,  but  all  the  Fresnel  lenses  ever  constructed  would  fail,  in  illumi- 
nating power,  for  that  purpose. 

Having  reviewed,  I  trust,  satisfactorily,  the  evidence  produced 
against  me,  so  far  as  it  was  legitimately  connected  with  the  facts 
charged^  I  cannot  take  any  further  notice  of  the  mere  opinions  of  the 
witnesses  as  to  my  professional  or  personal  character,  than  to  say, 
that,  as  long  as  they  confine  themselves  to  their  own  impressions  or 
belief,  I  have  nothing  to  object.  I  have  no  right  to  deny  that  they 
entertain  them.  But  when  they  undertake  to  make  an  impression 
that  these  opinions  are  generally  or  universally  entertained  by  naval 
officers,  my  reply  is  that  they  deliberately  falsify  the  truth.  Placed, 
now,  on  a  trial  of  opinion,  to  what  quarter  should  an  officer  turn  for 
support?  The  answer  is  in  every  breast,  to  those  officers  under  whom 
you  have  served,  and  who  possessed  the  best  means  of  obtaining  a 
knowledge  of  your  character.  To  this  high  source  of  information  I 
have  confidently  appealed,  and  the  appeal  has  not  been  in  vain.  If 
anything  can  console  me  for  the  unjust  condemnation  which  has 
stricken  me,  in  the  prime  of  life,  from  the  service  of  my  country,  it 
is  the  evidence  of  fraternal  good  will  which  has  poured  in  upon  me 
from  80  many  of  my  brother  officers.  In  the  brief  time  allowed  to- 
me, I  have  obtained  the  following  testimonials: 

Testimonial  of  Commodore  E,  A,  F,  LavaUette  on  the  services  of  Lievn 
tenant  Bartlett  in  the  Pacific  Squadron. 

Philadblphia,  January  23,  1856. 

Dbar  Sir  :  I  received  your  letter  of  the  22d  instant,  in  which  you 
state,  that  '*  while  absent  from  the  country,  serving  as  first  lieutenant 
of  the  fiag-ship  of  the  African  squadron,  it  has  pleased  the  late  ^Navy 
Board  '  to  present  my  name  to  the  President  to  be  stricken  from  the- 
rolls  as  lieutenant  in  the  navy. 

''I  had  the  honor  to  serve  under  your  command  a  sa  midshipman,, 
and  again  as  a  lieutenant,  commanding  the  armed  prize  brig  Argo  in 
the  Gulf  of  California,  and  in  the  attack  on  Guaymas,  and  its  occu-^ 
pation.  On  that  occasion  you  did  me  the  honor  to  assign  me  the- 
most  advanced  post,  on  the  night  previous  to  the  attack,  out  of  sup- 
porting distance  of  the  guns  of  the  squadron,  and  out  of  sight,  being- 
covered  by  the  island  which  separated  me  from  the  squadron. 

*'  How  did  I  bear  myself  on  that  occasion?  Did  I  meet  your  ex- 
pectations or  not  ? 

''From  your  knowledge  of  me,  my  abilities  and  acquirements,  was^ 
or  was  I  not,  an  efficient  officer  of  the  Pacific  squadron  during  the 
Me:dcan  war?" 

In  answer,  I  have  to  state,  that  your  foregoing  statements  of  our 
operations  in  the  Gulf  of  California  are  correct  in  every  particular.. 
Your  conduct  on  that  occasion  not  only  met  my  approbation,  by  the 
activity,  energy,  and  skill,  which  you  displayed  in  getting  your  gun^ 
landed,  merited — ^and  the  effect  which  it  produced,  by  your  manage- 
ment, upon  the  works  of  the  enemy  entitled  you  to — the  highest, 
praise. 
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Your  abilities  and  acquirements  I  considered  quite  equal  to  any  of 
your  grade,  and  very  superior  to  rery  many  of  them.     I  certainly 
Tiewed  you  as  an  efficient  officer  of  the  Pacific  squadron. 
I  am,  respectfully,  your  obedient  servant, 

E.  A.  F.  LAVALLKTTK. 
Wash'n  a.  Babtlett,  Esq., 

Late  Ueutencmt  United  Spates  navyy  WaMngton  dtyy  2>.  O. 


Letter  from  Commander  F,  B.  EJUMn^  U,  8.  navy, 

Hemfbirad,  Long  Islaitd,  January  17,  1856. 

Dkab  Sir:  In  reply  to  your  request,  that  I  would  state  my  opinion 
of  your  efficiency  as  an  officer,  and  your  deportment  as  a  gentleman, 
during  our  recent  association  on  board  the  '*  Jamestown,"  where  you 
served  under  my  command,  I  with  great  pleasure  say  that  in  every 
particular,  as  a  zealous  and  capable  officer,  and  a  well-informed,  in- 
telligent gentleman,  I  regarded  you  as  most  exemplary.  Commodore 
Crabbe  frequently  expressed  himself  to  me  in  very  warm  terms  of  you 
as  a  highly  accomplished  officer,  and  like  expressions  were  made  from 
all  your  messmates  in  the  ward-room,  showing  a  uniformity  of  opin- 
ion throughout  the  ship. 

Sincerely  trusting  that  the  error  which  seems  to  have  been  made  in 
your  case  may  speedily  be  rectified,  and  that  you  may  be  honorably 
restored  to  your  former  position  in  the  navy, 

I  am,  very  truly,  your  obedient  servant  and  friend, 

FRAS.  B.  ELLISON, 


W.  A.  Bastlbtt,  Esq., 

Washington,  D.  G. 


Commander  U,  S.  Navy. 


Teslimonialtf  Commodore  Crabbe^  U.  S.  navy. 

U.  S.  Ship  Jaxbstown, 
Porto  Grande,  October  23,  1855. 
Sir  :  I  have  received  your  letter  of  this  day's  date,  containing  a 
copy  of  a  letter  from  the  honorable  Secretary  of  the  Navy  to  Mrs. 
BftrtVtt  -V  r^lft^^-^  fA  TT^Trr  retirement  from  the  navy  of  the  United 
6tat«a. 

-^       asb  I  hmwe  net  received  anything  official  from  the  departmeni 

^  vei  the  honorable  Secretary's  letter  to  Mrs.  Bartletti 

iHli  by  yourself,  will  no  doubt  justify  me  in  ra- 

Hier  duty  on  boaid  th»  ship.    In  doing  so,  hofr- 

^  daying  that  I  de^ly  r^r^  the  loos  of  your  I 
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Your  gentlemanly  and  officer-like  bearing  whilst  under  my  command 
has  uniformly  met  my  warmest  approbation. 

1  am,  with  great  respect,  your  obedient  servant, 

THOMAS  CRABBE, 
Commander-in-chief  of  U,  8,  Naval  Forces,  Coast  of  Afrioa. 

Lieut.  W.  A.  Bartlett, 

U.  8,  Ship  ''Jamestown." 


Testimonial  of  Lieut,  Commanding  James  M,  Armstrong. 

U.  S.  Flag-ship  ''Jamestown,** 
Porto  Grande,  8t,  Vincent,  October  23,  1855. 
Dear  Sir:  In  forwarding  you  the  enclosed  letter  from  Commodore 
Crabbe,  relieving  you  from  further  duty  in  this  ship,  I  beg  leave  to 
assure  you  of  my  deepest  regret  for  the  cause  that  has  produced  it, 
and  for  the  interruption  of  an  intercourse  and  association  always  con- 
fidential, harmonious,  and  friendly. 

I  shall  ever  esteem  you  in  your  character  as  an  officer  and  gentle- 
man^ and  in  parting  from  you  tender  you  my  sincerest  wishes  for  your 
restoration  to  the  service,  and  for  your  future  welfare. 
Very  respectfully,  your  obedient  servant, 

JAS.  FRANCIS  ARMSTRONG, 

lAerUenant  Commariding. 
Lieut.  Wash'n  A.  Bartlett,  • 

U.  8,  8.  Jamestovm, 

In  the  appendix  will  be  found  the  warm  testimonial  of  the  commis- 
sioned, junior,  warrant,  and  petty  officers  and  crew,  of  the  James- 
town.*    They  speak  but  one  sentiment. 

There  still  remains  one  commander  whose  testimony  is  worth  more 
to  me  than  all  others  beside,  for  he  was  my  superior  during  most  of 
the  time  which  covers  the  transactions  alleged  against  me.  In  con- 
trast to  the  opinion  of  Lieutenant  Missroon  and  his  cabal  on  board 
the  Portsmouth,  I  oppose  the  evidence  of  the  commander  of  that  ves- 
sel, and  fear  not,  from  the  comparison,  in  the  judgment  of  those  who 
can  rightly  appreciate  character. 

Washington,  D.  C,  February  13,  1856. 

Mt  Dear  Sir  :  Tour  letter  of  the  6th  instant  was  handed  me,  and 
should  have  been  sooner  answered,  but  for  pressing  engagements, 
which  have  occupied  my  time  since  its  receipt.  You  state:  ^'It  has 
become  necessary  that  I  should  exhibit  to  the  government,  to  Con- 
gress, and  to  the  people,  such  concise  testimony  as  I  can  obtain  as  to 
my  efficiency  and  qualifications  as  an  officer  of  the  navy — from  which 
I  have  been  most  unjustly  dismissed — ^and,  therefore,  I  appeal  to  you 

^Appendix  XV.  * 
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to  state,  in  whatever  manner  and  form  you  may  please,  whether  I 
was  or  was  not  an  efficient  and  capable  officer  in  all  particulars  and 
at  all  times,  as  an  upright,  capable,  and  zealous  officer  of  your  ship 
and  of  the  navy ;  and  whether,  by  act  or  deed,  which  may  have  come 
to  your  knowledge,  I  ever  attempted,  in  any  manner,  to  avoid  respon- 
sibility, or  aught  which  friend  or  foe  could  allege  against  me ;  or 
whether  any  circumstances  of  duty,  or  otherwise,  ever  impaired  my 
usefulness  or  your  confidence  in  my  integrity  and  ability,  &c." 

I  have  quoted  largely  from  your  letter,  in  order  to  a  more  succinct 
and  direct  reply  to  the  several  inquiries  contained  in  it. 

In  reply,  therefore,  I  take  pleasure  in  stating  that  during  your  long 
service — from  November,  1844,  to  May,  1848— in  the  United  States 
ship  Portsmouth,  under  my  command,  with  the  usual  opportunities 
enjoyed  by  naval  commanders  of  forming  a  just  estimate  of  the  merits 
and  qualifications  of  those  serving  under  them,  I  have  no  hesitation 
whatever  in  bearing  my  testimony  to  your  high  mental  and  physical 
qualifications  and  efficiency  as  an  officer  of  the  navy,  and  an  accom- 
plished sea  officer. 

At  all  times  and  in  all  circumstances  I  found  you  ready  and  willing 
for  the  various  duties  assigned  you,  on  shore  and  on  ship-board,  and 
ever  prompt,  zealous,  and  capable  in  the  performance  of  them.  I 
always  regarded  you,  sir,  as  a  most  useful  officer,  not  only  in  the 
proper  line  of  professional  emplojTnent,  but  as  interpreter  and  trans- 
lator of  important  official  correspondence  during  the  revolutionary 
movements  in  California  and  the  war  with  Mexico  which  followed ; 
your  services  were  of  signal  imjportance  to  your  commander,  and  (as 
redded  by  him)  to  the  public  interests  at  the  time. 

When,  in  thetiourse  of  events,  after  the  occupancy  of  San  Fran- 
cisco, it  became  necessary  to  establish  the  magistracy  of  that  place, 
the  duties  of  alcalde  were  assigned  to  you,  and  discharged  with  a 
faithfulness  and  ability  which  claimed  for  you  the  commendation  of 
your  immediate  commander,  as  well  as  that  of  the  commander-in- 
chief;  and  the  people  of  the  district,  when  required  to  elect  their  civil 
officers,  manifested  their  high  appreciation  of  your  character  and 
services  in  the  magistracy,  in  according  to  you  an  overwhelming  vote 
(over  several  candidates)  for  your  continuance  in  office. 

During  your  service  under  my  command,  you  certainly  did  possess 
my  confidence  as  an  upright,  intelligent,  and  most  capable  omcer  of 
the  ship  and  of  the  navy. 

Allegations  were  brought  to  my  noticeby  officers  of  the  Portsmouth  ,• 
at  San  Francisco,  in  1846,which  you  promptly  met,  by  a  demand  for 
immediate  investigation  by  court-martial  or  court  of  inquiry,  which 
the  exigency  of  the  public  service  precluded  at  the  time.  I  should 
have  deemed  it  exceedingly  unjust  to  you,  sir,  as  well  as  to  my  own 
feelings,  to  have  suffered  any  permanent  impression  to  your  prejudice, 
on  my  mind,  until  sufficient  evidence  had  been  adduced  before  a  com* 
petent  tribunal — until  shown  to  be  true. 

I  know  of  nothing  that  occurred  during  the  cruise  of  the  Portsmouth, 
or  since,  to  the  present  time,  that  ougnt  in  anywise  to  diminish  mv 
friendly  regard,  or  impair  my  confidence  in  your  integrity,  high 
capabilities  and  usefuldess,  as  a  naval  officer. 
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I  trust,  my  dear  sir.  that  you  may  speedily  satisfy  the  government, 
Congress  and  the  people,  of  your  innocence  of  any  and  all  allegations 
of  a  prejudicial  character,  which  may  have  operated  in  any  degree 
in  procuring  your  recent  dismissal  from  the  navy,  and,  by  a  Sjpeedy 
restoration,  have  it  again  in  your  power  to  render  valuable  service  to 
your  country,  for  which  I  regard  you  eminently  qualified. 
Very  truly,  I  am  your  friend  and  obedient  servant, 

J.  B.  MONTGOMERY, 
•  Captain  U,  8.  Navy. 

W.  A.  Bartlbtt,  Esq., 

Dexter' 8  Hotels  Washington. 

If  there  be  anything  imperfect  or  insufficient  in  the  explanation 
or  defence  now  submitted,  it  ought,  in  justice,  to  be  remembered, 
that  it  is  a  hardship  to  be  compelled  to  answer  charges  of  such  a 
character  as  many  of  those  now  brought  to  bear  against  me,  after  so 
great  a  lapse  of  time.  The  most  serious  of  them  have  been  permitted 
to  sleep  for  more  than  nine  years,  and  were  then  revived,  and  made 
the  foundation  of  the  harsh  action  of  the  Navy  Board,  upon  mere 
suspicion  or  report,  without  witnesses  before  them  or  notice  t  o  me. 
I  had  proffered  myself  ready  and  anxious  to  meet  them  when  they 
were  first  privately  suggested.  They  were  brought  into  notice  and 
publicity  by  my  own  act,  and  I  was  then  fully  prepared  to  face  a  full 
investigation.  I  have  endeavored  to  show  that  it  was  through  no 
fault  of  mine  that  they  were  not  then  authoritatively  decided.  In  the 
interval  I  have  been  almost  uninterruptedly  in  active  service,  with  credit 
to  myself  and  usefulness  to  the  country.  I  had  no  knowledge  of  the 
revival  of  the  unjust  and  unfounded  imputations  of  my  enemies,  until, 
after  the  lapse  of  ten  years,  I  found  them  revived  in  the  prejudiced 
opinions  and  malignant  inferences  of  avowed  hostility  before  this  com- 
mittee. 

The  wise  and  necessary  policy  of  the  naval  code,  which  limits  the 
time  within  which  a  complaint  must  be  preferred,  would  long  since 
have  consigned  these  charges  to  merited  oblivion.  This  policy  has 
been  established  for  a  purpose  which,  I  believe,  to  be  aptly  illustrated 
by  the  present  case.  It  is  to  guard  '*  against  acts  of  oppression  and 
malice,  by  keeping  charges  against  any  officer  in  reserve  for  too  long 
a  period  of  time,  and  afterwards  bringing  them  forward  coUectivdyy 
when  he  may  be  deprived  of  the  means  of  exculpation."* 

I  must  also  respectfully  beg  to  submit  to  the  committee  a  few 
general  remarks,  in  reference  to  the  course  of  proceedings  before  the 
Navy  Board,  and  the  investigation  before  themselves. 

The  Board  had  their  course  distinctly  marked  out  by  the  law  under 
which  they  were  convened.  They  had  a  specific  subject  of  inquiry, 
and  no  sound  and  rational  interpretation  has  attempted  to  extend 
their  jurisdiction  beyond  the  question  of  professional  ^'efficiency." 
Fantastic  and  forced  construction  has,  it  is  true,  endeavored  to  engraft 
upon  that  word  a  latitude  of  meaning,  and  inclusion,  which  are 
utterly  at  variance  with  the  purview  of  the  statute  and  the  object 

*Mc  Arthur  on  Courts  Martial. 
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towards  which  it  is  professed  to  have  heen  directed.  That  the  Navy 
Board,  in  my  particular  case,  widely  overstepped  their  jurisdiction, 
that  they  grossly  abused  their  trust,  and — as  has  generally  been 
charged  against  them — ^violated  the  fundamental  principles,  not 
merely  of  law,  but  of  that  innate  justice  which  has  been  implanted 
in  the  universal  heart  of  man,  and  which  forms  the  corner  stone  of 
civil  institutions,  and  the  only  sure  basis  of  society,  few  unprejudiced 
persons,  I  think,  will  now  be  found  to  deny. 

The  authority  which  this  committee  has  undertaken  to  exercise 
has  been  placed  upon  the  ground,  that  it  was  an  inquiry  instituted 
merely  for  their  own  satisfaction. 

Whatever  the  purpose  for  which  the  investigation  has  been  con- 
ducted, I  am  bound  to  believe  that  their  object  was  to  elict  truth. 
When  the  actual  course  of  their  proceedings  was  developed,  I  felt 
constrained,  in  defence  of  my  inalienable  rights,  to  protest  against  it 
as  unwarrantable  and  dangerous.  It  is  now  submitted  that  the  result 
folly  sustains  the  propriety  of  that  position. 

You  have  before  you  a  mass  of  testimony,  of  which  scarcely  one  word 
could,  by  possibility,  have  been  received  before  any  regularly  consti- 
tuted tribunal.  The  ordinary  rules  of  legal  investigation  would  have 
sternly  precluded  the  reception  of  hearsay  statements,  of  unauthorized 
opinions,  and  mis-recited  and  perverted  quotations  of  written  instru- 
ments.  The  glosses  and  comments  of  interested  and  prejudiced  par- 
ties, would  equally  have  been  reprobated  by  the  same  inflexible  princi- 
ples. As  the  supposed  object  of  your  examination  was  precisely  the 
same  with  that  proposed  in  all  the  various  forms  of  legal  proceedings, 
namely,  the  ascertainment  of  truth,  it  is  obvious,  and  undeniable,  that 
the  mode  and  the  process  to  be  put  in  action  should  have  been  consist- 
ent with  those  firm  and  true  principles  which  have  endured  the  test  of 
long  experience,  and  received  the  sanction  of  ages,  and  the  stamp  and 
currency  of  universal  adoption. 

The  wise  policy  of  the  law  rarely  permits  a  man's  estimated  charac- 
ter to  be  drawn  into  discussion.  However  abandoned  it  may  be,  it  ha» 
no  legal  weight  in  reference  to  the  question  of  guilt.  That  must  be 
ascertained  solely  through  material  and  relevant  facts  and  circum- 
stances, established  under  the  careful  supervision  of  those  inflexible  rules 
which  wisdom,  justice,  and  necessity  have  concurred  in  adopting,  as 
best  suited  to  the  development  of  truth. 

But  whether  my  character  has,  or  has  not,  been  properly  and  justly 
placed  in  controversy,  whatever  mode  of  attack  has  been  resorted  to, 
however  it  may  be — if  by  accident  or  design — that  bitter  and  unre- 
lenting personal  enemies — including,  as  I  believe,  all  who,  throughout 
the  service,  would  exhibit  hostility — are  alone  arrayed  as  witnesses 
against  me,  I  have  the  right  to  demand,  and  I  do  demand,  that  I 
shall  be  judged  by  pacts  alone. 

I  can  appeal,  with  entire  confidence,  to  the  esteem  and  high  com- 
mendation of  every  chief— whether  in  the  naval  service  proper,  the 
coast  survey,  or  in  the  civil  government — under  whom  I  have  ever 
performed  either  naval  duty,  scientific  labors,  or  judicial  functions. 

No  charge  or  complaint  has  ever  been  preferred  against  me  before 
the  department ;  and  its  records  show  an  oflicial  career  of  twenty-three 
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years,  nnblemished  by  an  accusation,  untainted  by  a  reprimand,  un- 
tarnished by  a  single  act  of  insubordination,  disobedience,  or  neglect. 
No  imputation,  from  any  quarter,  has  been  advanced  against  me  ex- 
cept from  Lieut.  Missroon  and  his  confederates.  My  most  bitter  enemy 
does  not  attempt  to  withhold  the  concession  that  I  am,  in  every  point 
of  view,  competent  to  the  eflScient  discharge  of  all  the  duties  of  my 
profession,  both  ashore  and  afloat. 

In  defending  myself  from  unjust  assaults,  I  am  justified  in  referring 
to  the  various  services  I  have  been  enabled  to  render  to  my  country. 
They  will  be  found  to  be  as  diversified,  as  continuous,  as  zealously, 
conscientiously  and  meritoriously  performed,  and  as  useful  and  bene- 
ficial in  their  results,  as  those  of  any  officer  of  my  rank  and  standing 
throughout  the  service. 

I  now  conclude  the  observations  which  have  been  deemed  proper  to  be 
submitted  in  my  defence.  If  I  have  been  obliged  to  animadvert  with 
some  asperity  upon  the  testimony  adduced  against  me,  it  has  been  as 
much  in  sorrow  as  in  just  indignation.  It  may  be  that  the  mode  in 
which  it  was  taken  necessarily  led  to  inaccuracy  of  statement.  But 
the  vindictive  spirit  which  has  accompanied  it  seems  to  admit  of  no 
such  conclusion.  With  that  absence  of  moderation  and  restraint 
which  ever  characterizes  associated  action,  directed  toward  a  particular 
end,  I  have  been  attacked,  not  with  the  legitimate  weapons  of  legal  > 
warfare,  but  by  prejudiced  opinions  and  perverted  inferences. 

I  seem  to  have  been  selected  as  a  proper  victim  to  be  offered  afresh  • 
to  the  implacable  manes  of  that  dead  inquisition  whose  pagan  spirit 
clamors  for  more  blood  to  be  sprinkled  even  upon  its  tomb. 

It  may  be,  that  in  the  great  contest  which  is  now  waging  between  • 
the  principles  of  justice  and  the  powers^  of  persecutiouj  I  may  fall,  a 
proscribed  and  a  predestined  victim.  But,  even  in  that  hour,  I  will 
proclaim — with  the  solemnity  and  the  sanctity  of  a  dying  declaration — 
my  innocence  of  the  disreputable  imputations  with  which  my  conduct 
hasl  been  aspersed  ;  and  I  know  that  if  that  justice  of  my  country,  to 
which  I  now  appeal,  cannot  intervene  in  time  to  rescue  me,  yet  that  it 
will,  at  length,  redeem  my  name  and  my  reputation  from  unmerited 
reproach  and  undeserved  condemnation. 

WASHINGTON  ALLON  BARTLETT. 

Hon.  Stephen  R.  Mallort, 

•    Chairman  of  the  Naval  Committee  of  the  Senate, 

I  transmit  herewith  my  answer  to  the  charges  and  testimony  before 
your  committee  on  the  subject  of  my  memorial , 

I  trust  it  will  be  found  to  be  conclusive ;  but  should  there  remain 
any  doubt  upon  the  minds  of  the  committee,  I  stand  prepared,  when- 
ever or  wherever  opportunity  shall  be  afforded,  under  those  safeguards 
which  the  laws  of  the  land  have  prescribed  for  the  protection  of  tbe 
innocent,  to  '^make  good  my  defence." 

In  case  this  course  should  be  authorized  and  required,  I  beg  leave 
to  append  a  list  of  my  witnesses. 
I  am,  respectfully,  &c., 

WASHINGTON  A.  BARTLETT. 

May  5,  1856. 
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lAst  of  witnesses  to  testify  as  to  the  charges  before  the  committee. 

Captain  J.  B.  Montgomery,  United  States  navy. 
Lieutenant  Richard  Forrest,  United  States  navy. 
Lieutenant  J.  Blakely  Carter,  United  States  navy. 
Henry  B.  Watson,  esq.,  late  captain  United  States  marine  corps. 
Joseph  W.  Revere,  esq.,  late  lieutenant  United  States  navy. 
Thomas  0.  Larkin,  esq.,  Monterey. 
Mrs.  Thomas  0.  Larkin,  Monterey. 
James  W.  Bingham,  esq.,  New  York. 
E.  H.  Harrison,  esq.,  Philadelphia. 
Hon.  H.  J.  Anderson,  Commissioner  of  Customs. 
Thos.  L.  Smith,  esq..  First  Auditor. 
William  L.  Hodge,  esq.,  ex-assistant  secretary. 
Professor  A.  D.  Bache,  superintendent  United  States  coast  survey. 
Oa^ptain  A  V.  Frazier,  United  States  revenue  service. 
'Commodore  T.  Ap  Catesby  Jones,  United  States  navy. 
A.  C.  Rhind,  esq.,  late  lieutenant  United  States  navy. 
Commander  Cadwallader  Ringgold,  United  States  navy. 
Lieutenant  John  Downes,  United  States  navy. 
Hon.  R.  M.  Price,  governor  of  New  Jersey. 
Hon.  Joseph  Lane,  member  of  Congress. 
Hon.  Mr.  Winslow^  member  of  Congress. 
•  Commander  G.  J.  Van  Brunt,  United  States  navy. 
Henry  Melius,  esq.,  Salem. 
IDolonel  Brinsmade,  Washington. 
Bonn  Piatt,  esq.,  Ohio. 

Witnesses  as  to  my  professional  standing  and  character ^  under  whom  I 

have  served. 

Commodore  J.  D.  Sloat.  Commodore  T.  Ap  Catesby  Jones. 

Hon.  Commodore  R.  F.  Stockton.  Captain  J.  B.  Montgomery.- 

Commodore  E.  A.  F.  Lavallette.  Captain  Levin  M.  Powell. 

Commodore  Thomas  Crabbe.  Commander  Thos.  R.  Gedney. 

Commander  Henry  W.  Morris.  Captain  William  Inman. 

Commander  James  Glynn.  Captain  J.  B.  Hull.  • 

Commander  Francis  B.  Ellison.  Commodore  Silas  H.  Stringham. 

Second  officers  of  the  navy  generally. 

Com.  Cadwal'der  Ringgold,U.S.N.  Com.  Henry  Eagle,  U.  S.  N. 

Lieut.  J.  C.  Carter,  U.  S.  N.  Com.  William  C.  Whittle,  U.S.N. 

Lieut.  E.  A.  Barnett,  U.  S.  N.  Com.  Chas.  H.  Davis,  U.  S.  N. 

Lieut.  W.  D.  Porter,  U*  S.  N.  Lieut.  John  J.  Glasson,  U.  S.  N. 

Com.  T.  Darrah  Shaw,  U.  S.  N.  Lieut.  H.  N.  Harrison,  U.  S.  N. 

Lieut.  L.  C.  Sartori,  U.  S.  N.  Lieut.  T.  M.  Brasher,  U.  S.  N. 

Com.  E.  W.  Carpenter,  U.  S.  N.  Lieut.  John  N.  Maffit,  U.  S.  N. 

Com.  Robert  Ritchie,  U.  S.  N.  Lieut.  C.  Van  Alstine,  U.  S.  N. 

Com.  Oscar  BuUus,  U.  S.  N.  Lieut.  J.  0.  Williamson,  U.  S.  N. 
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Lieut.  M.  C.  Marin,  U.  S.  N.  Chaplain  C.  W.  Thomas. 

Lieut.  C.  Ap  R.  Jones,  U.  S.  N.  Lieut.  John  E.  Hart. 

Lieut.  T.  H.  Patterson,  U.  8.  N.  John  Etheridge,  esq..  Navy  Dep't. 

Lieut.  Silas  Bent,  U.,  S.  N.  J.  S.  Thornton,  late  passed  mid'n. 

Purser  T.  M.  Taylor.  Lieut.  M.  P.  Jones. 

Surgeon  Clymer.  Lieut.  J.  M.  Bradford. 

Surgeon  Edwards.  J.  J.  Walbach,  esq.,  latelieuten't. 

Lieut.  Julian  Myers.  &c.,  &c.,  &c. 


APPENDIX. 

a.) 

Washington,  D.  C,  Jpril  14,  1855. 

Drab  Sir:  I  received  your  letter  of  the  10th  instant,  late  on  the 
evening  of  the  12th,  and  in  compliauce  with  your  request  proceed  to 
reply  to  the  questions  therein  propounded,  as  follows  : 

At  the  time  you  reported  to  me  at  Portsmouth,  N.  H.,  for  (hitjt  on 
board  the  United  States  ship  Portsmouth,  in  November,  1^4^  or 
thereabout,  you  informed  me  that,  at  the  suggestion  of  the  Messrs. 
Harper,  of  New  York,  you  had  brought  with  you  a  well  selected 
library  for  the  use  of  the  crew,  which  that  firm  had  offered  to  dispose 
of  at  an  unusually  low  rate  of  cost,  provided  the  men  were  willing  to 

ey  for  them  by  voluntary  subscription,  and  I  would  permit  them  to 
received  in  the  ship  ;  otherwise,  that  you  were  requested  to  return 
them  to  New  York.  Feeling  no  disposition  whatever  to  oppose  an 
arrangement  calculated,  as  I  conceived,  to  enlarge  the  sphere  of 
rational  amusement  and  improvement  for  the  ship's  company,  I  re- 
ferred you  to  the  executive  oflScer,  with  directions  to  say  to  him  I  had 
no  objection  to  the  reception  of  the  books  Ujpon  the  proposed  condition, 
and  they  were  taken  on  board,  and,  I  believe,  generally  used  by  the 
reading  portion  of  the  crew  during  the  long  cruise  that  followed.  I 
saw  nothing  in  the  transaction  on  your  part,  at  the  time,  nor  do  I 
now,  that  could  in  anywise  attach  censure  to  your  conduct,  or  cause 
me  to  question  the  integrity  of  your  motive  in  the  premises  ;  and  I 
have  no  doubt  that  the  recreation  derived  from  the  perusal  of  said 
books  contributed,  in  no  small  degree,  to  the  contentment  and  satis- 
faction of  the  crew,  so  remarkably  prevalent  in  the  Portsmouth, 
throughout  the  whole  cruise. 

In  regard  to  the  correspondence  referred  to,  if  my  recollection 
serves  me,  the  dissatisfaction  of  the  ward-room  officers  with  yo«r  con- 
duct, in  regard  to  the  mess,  and  other  matters,  was  first  brought  to 
my  notice  by  your  letter,  (the  first  of  the  series,)  dated  at  Yerba 
Buena,  October  15,  1846,  enclosing  a  note  addressed  to  you  by  the 
officers  of  the  ward-room,  dated  October  8,  1846. 

In  the  letter  you  showed  no  disposition  to  avoid  a  thorough  investi« 
gation  of  the  conduct  complained  of,  but,  on  the  contrary,  expressed 
an  earnest  desire  to  meet  the  allegation  set  forth  in  the  said  li^ot^^  ^s^^ 
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confidently  asserted  your  ability  to  rebut  them.  I  am  not  aware,  sir, 
that  you  since  (at  any  time)  expressed  or  exhibited  a  desire  to  avoid 
investigation  of  the  complaints  made  against  you  by  the  ward-room 
officers,  or  that  any  act  or  suggestion  of  yours  could  justly  sanction 
the  idea  of  such  desire  on  your  part. 

In  answer  to  the  concluding  enquiry  in  your  letter,  I  have  no  recol- 
lection of  ever  seeing  you  unusually  flurried,  or  thrown  off  yopr 
balance,  on  duty,  in  a  manner  to  interfere  with  its  performance,  when 
unexpectedly  called  upon  to  act.  Nor  am  I  aware  that  you  are  more 
subject  to  infirmities  of  this  character  than  many  excellent  officers 
with  whom  I  have  served. 

I  am,  dear  sir,  respectfully,  your  obedient  servant, 

JNO.  B,  MONTGOMERY, 

United  States  Navy. 
W.  A.  Babtlbte, 

Dexter' 8  Hotel, 


ai.) 

Washington,  AprU  80,  1856. 
Sir  :  In  reply  to  your  note  of  this  morning,  I  have  to  state,  that 
some  time  during  our  cruise  in  the  Portsmouth,  you  did  let  me  have 
a  quantity  of  segars,  but  how  many,  or  at  what  price,  I  do  not  recol- 
lect ;  but  am  sure  that  I  considered  it  an  accommodation  at  the  time. 
1  do  not  consider  the  transaction  at  all  incompatible  with  the  character 
of  an  officer  or  gentleman.  I  have  had  similar  transactions  with  other 
officers,  and  did  myself  let  an  officer  have  a  sword  and  belt,  he  being 
fixed  as  I  was,  when  the  articles  could  not  be  had.  I  have  no  know- 
ledge of  your  selling  segars  to  any  other  person  than  myself.  I  be- 
lieve you  let  me  have  all  you  had. 

Very  respectfully,  your  obedient  servant, 

R.  FORREST, 
lAeut,  United  States  Navy, 
W.  A.  Bartlett,  Esq., 

Washington^  D,  (7. 


(in.) 


Messmates  :  Learning  from  Messrs.  Missroon  and  Watson  that  there 
is  dissatisfaction  expressed  with  my  late  catership,  and  especially  with 
regard  to  the  amount  of  money  charged  by  me  as  expended  for  mar- 
keting at  Mazatlan,  I  desire  your  calm  consideration  of  the  following 
explanations,  in  order  that  I  may  be  able  to  satisfy  oB,  since  the  pre- 
Bent  state  of  my  mind,  under  the  implied  error  in  my  accounts,  is  too 

!i?/bJ  to  be  borne.     I  cannot  but  believe  that  every  one  of  my  mess- 
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mates  is  entirely  unwilling  to  do  me  the  least  injustice  ;  therefore  I 
hold  myself  ready  to  make  all  the  explanation  my  accounts  can  give  ; 
but  I  wish  the  case  fairly  stated.  My  accounts  show  as  follows  for 
marketing  at  Mazatlan : 

March  18th,  |4  ;  19th,  $6   -  -  -  - 

March  20th,  |4  ;  21st,  |4  ;  22d,  $5  -  -  • 

March  23d,  |5  ;  24th,  |4 ;  25th,  |4 
March  26th,  |3  ;  27th,  |3  ;  28th,  |4  ;  29th,  $4      - 
March  30th,  $4 ;  31st,  |4 ;  April  1,  |5       - 


|10  00 
13  00 

13  00 

14  00 
13  00 

63  Ob 
1  06 

64  06 

Add  purchased  at  the  grocery :  pepper,   25c.  ;  vermicelli, 
25c. ;  sage,  6J ;  vegetables,  50c  -  -  -  - 

18th  to  Ist,  both  included,  is  15  days  -  -  . 

Daily -  -  4  27 

With  regard  to  the  above,  most  of  it  was  spent  by  Neal,  who  was 
market  boy,  and  who,  Dr.  Wood  said,  knew  all  the  prices  and  best 
places ;  besides,  I  frequently  called  him  to  my  room  and  took  a  note 
of  every  item,  to  see  that  he  accounted  for  all  the  money  given  him. 
Neal  will  also  recollect  that  he  bought  all  the  tongues  that  could  be 
had  at  twenty-five  cents  each,  and  put  them  in  pickle ;  some  days  two, 
some  three,  some  four.  In  consequence  of  having  more  company  than 
usual,  we  some  days  sent  twice  to  market.  Neal  will  recollect  it,  I 
am  certain.  Again,  I  some  days  got  fruit,  oil,  &c.,  which  is  included 
in  the  marketing,  being  taken  from  my  daily  notes.  When  I  took 
money  out  of  the  mess  box,  it  was  charged  as  expended;  if  any  was 
returned,  it  went  the  next  day,  or  was  spent  during  the  day  for  some 
necessary  article. 

[Note. — Mr.  Watson  obtained  the  idea  that  there  had  been  $80  and 
over  expended  at  market  in  thirteen  days.  It  is  not  so  charged  in  my 
book.     That  amount  would  include : 

Twenty-five  pounds  sugar    -  -  -  -  -        $3  75 

Pudding  dishes         -  -  -  -  -  .  ^   ^" 

Plates  ----... 

Chinese  shades         ---_-. 

Pepper,  vermicelli,  &c.,  at  the  grocery 

One  pound  pepper    ------ 

Washing  table  cloths  ----- 

Marketing    ------- 

Equal  to  .         .   - 

But  this  was  made  up  in  amounts  as  above  ;  the  real  marketing  is 
as  stated  on  first  page. 

W.  A.  BARTLETT. 


1  76 

1  25 

4  00 

1  06 

76 

2  00 

17  06 

63  00 

80  06 
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There  bein^  several  ships  in  the  harbor,  the  mess  had  more  or  less 
company  at  dmner  every  day,  and  provision  was  made  accordingly. 

W.  A.  B.] 

I  purchased  stores  as  fast  as  possible — indeed,  I  seemed  to  have  no 
time,  for  when  I  took  the  catership,  the  succeeding  Wednesday  was 
fixed  upon  as  our  day  of  sailing — as  supposed,  for  the  Columbia  river. 
Of  salt  provisions  we  had  but  a  small  quantity,  and  it  was  absolutely 
necessary  they  should  be  supplied  with  such  articles  as  could  be  had 
to  supply  the  table  on  the  passage. 

I  therefore  ordered  the  poultry  found  charged  in  Stapp's  bill ;  and 
be  furnished  the  sugar  at  fifty  cents  the  arrobe  less  than  any  one  else 
would  sell  it  for,  while  he  asked  no  more  for  his  poultry,  as  I  found 
by  walking  over  the  whole  town. 
His  bill  of  poultry^  sugar,  and  corn  (having  deducted  the  sack  of  sugar 

which  I  let  the  captain  have)  is    -  -  -  -      $90  50 

I  afterwards  purchased  of  him — 
Squashes  and  vegetables      ----- 

Bill  of  brig  Sirius    ------ 

Twenty-six  lbs.  lard,  (25  cts.  per  lb.)  -  -  - 

Twenty-six  lbs.  vermicelli,  (25  cts.)  -  -  - 

Tin  box  for  same      ------ 

Porterage,  (having  two  men  going  with  me  three  hours,)  - 

Mustard^  Y5c.  ;  oranges,  |2  50        - 

Tomatoes,  $2 ;  onions,  $1  50 

Baking  dishes^  $1  75  ;  plates,  $1  25 

Twenty-five  lbs.  sugar,  purchased  the  second  day  of  my 

catership,  to  save  the  white  box  then  on  hand     - 
Four  chickens,  62^  cts.  each  -  -  -  - 

Flour,  one  sack        ------ 

Paid  a  bill  of  $3  25  for  corned  beef,  forgotten  by  Dr.  Wood 


Of  Williams,  fresh  oysters  ----- 

One  lb.  black  pepper  ----- 

Washing  table  cloths,  (eight,)         -  -  -  - 

Twelve  turkeys         ------ 

Twenty-four  ducks,  $10  per  doz.     -  -  -  - 

Bice  of  Hanson,  supplied  by  purser's  steward 

Paid  for  Chinese  screens       ----- 

I  did  not  intend  to  buy  but  one,  but  the  second  being  sent 
to  exchange,  it  became  injured  and  I  then  paid  for  it. 


10  oo 

18  25 

6  50 

6  25 

50 

1  00 

3  25 

3  50 

3  00 

3  t5 

2  50 

10  00 

3  25 

162  25 

1  25 

15 

2  00 

20  00 

20  00 

2  50 

4  00 

212  15 
Add  marketing  sheet  -  -  -  -  -        64  06 


Total  amount  expended  at  Mazatlan    ...      276  81 

W.  A.  BABTLETT. 
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Received  of  purser  ---.--    |200  00 
Received  of  JDr.  Duval        -  -  -  -  -        43  00 

Received  of  purser  -  -  -  -  -  -        20  00 

263  00 
Received  of  Dr.  Wood 20  00 


283  00 
2T6  81 


On  hand  when  I  left  Mazatlan        -  -  -  -  6  19 


Besides  the  $2  25  paid  by  the  old  members  to  settle  the  cook's  bal- 
ance. 

Mesa  expenses  at  Monterey, 

22d  to  28th,  both  inclusive,  I  expended  in  cash  for  eggs, 
milk,  vegetables,  and  butter        -  -  -  - 

Thirteen  pounds  of  butter  of  Mr.  Little     -  -  - 

Cash  sent  ashore  by  Mr.  Missroon,  5  days  -  -  - 

The  4th,  5th,  and  6th  -  -  -  -  - 

The  lih,  8th,  9th,  and  10th  ...  - 

The  11th  and  12th 

The  13th,  14th,  and  15th    -  -  -  - 

The  16th,  ITth,  and  18th 

The  19th,  20th,  2l8t,  and  22d         -  -  - 

The  23d,  24th,  25th,  and  26th        ...  - 

The  27th,  28th,  and  29th    -  -  -  -  - 

Four  pounds  butter  of  Mr.  Little    -  -  -         *  - 

Fish  of  the  Kanakas  ----- 

One  barrel  of  flour,  ''  Barnstable"  -  -  . 

Two  pitchers,  ''Barnstable"  -  -  t  - 

Mr.  Green's  bill       ------ 

Mr.  Green's  bill,  sea  stores  -  -  -  - 


Add  cash  paid  purser's  steward  for  rice 
Bread  and  rice  paid  for  by  steward 


Washing  table  cloths 


|8  00 

6  sa 

5  12 

3  75 

3  50 

1  50 

2  25 

3  00 

i  25 

4  50 

3  25 

2  00 

1  00 

14  00 

4  00 

66  00 

44  62 

16T  24 

4  75 

5  00 

176  99 

1  75 

178  74 

276  81 

455  55 
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,Eeceipts  at  Mazatlan $283  00 

Monterey     -  -  -  -  -  -  -      1Y5  00 

458  00 
455  55 


2  45 


Paid  Mr.  Watson $2  50 

W.  A.  BARTLETT. 

Mr,  Bardett's  eocplanations. 

Mr.  Watson  to-day  returned  my  vouchers  to  me,  and  said  when  we 
first  examined  them  we  thought  there  was  a  deficiency,  but  all  was 
proved  to  be  correct. 

W.  A.  BARTLETT. 

January  5,  1848. 


(IV.) 

San  Francisco,  August  20,  1849. 
Washington  A.  Bartlett, 

To  ship  John  G.  Coster,  Dr. 

To  freight  p.  bill  lading  -  -  -  -      $35  00 

Received  payment, 

ALFRED  ROBINSON, 

for  J.  Ball  Stephens. 


(V.) 
Treasury  Department,  June  16,  1852, 

Sib  :  Congress  having  authorized  the  construction  of  light-houses  at 
different  points  on  the  Pacific,  the  department  contemplates  furnish- 
ing them  with  the  improved  French  lens,  provided  the  needful  appro- 
priation can  be  obtained  to  cover  the  increased  expense ;  but  previoua 
to  giving  any  positive  orders  for  the  purchase  of  them,  it  wishes  to 
obtain  particular  and  detailed  information#  upon  all  points  connected 
with  the  subject,  and  for  that  purpose  has  appointed  you  to  proceed 
to  Paris. 

You  will,  on  your  arrival,  make  yourself  acquainted  with  the  dif- 
ferent manufacturers  of  these  lens,  and  ascertain  whether  there  is 
any  choice  between  them  as  to  the  quality  and  excellence  of  their 


WASHINGTON   A.   BARTLETT.  59 

work  and  their  respective  prices.  The  department  wishes  you  to 
procure  the  latter  in  detail,  not  only  as  regards  the  different  sizes  or 
orders,  but  also  for  the  separate  portions  of  each  so  far  as  they  can  be 
furnished  by  the  manufacturers.  In  the  detailed  statement  of  items 
and  prices  already  in  the  possession  of  the  department,  it  is  presumed 
that  there  are  many  items  enumerated  that  are  either  extra  or  unne- 
cessary, and  it  is  the  wish  of  the  department  that^  after  a  full  consul- 
tation with  the  proper  parties,  you  will  determine  upon  all  the  acces- 
sories that  will  be  necessary  to  make  the  entire  lignting  apparatus, 
including  the  lantern,  complete  and  suitable  for  the  intended  purpose, 
without  including  anything  which,  in  your  opinion,  is  not  necessary. 
The  information  thus  obtained,  distinct  and  separate  for  each  size  or 
order  of  lens  down  to  the  sixth  order,  or  lower,  if  any  smaller  order 
exists,  you  will  please  forward  as  promptly  as  possible  to  the  depart- 
ment, exhibiting  the  full  and  entire  cost  of  each  on  ship-board  at 
Harre,  with  full  remarks  and  explanations  on  your  part,  so  that  the 
department  may  be  enabled  to  act  advisedly  in  its  further  proceed- 
ings in  the  matter. 

You  will  particularly  ascertain  and  report  on  the  subject  of  any  re- 
cent improvements  in  the  manufacture  of  these  lens  by  which  their 
Sower  has  been  increased,  and  obtain  the  best  information  as  to  the 
istance  at  which  the  different  orders  can  be  distinguished  under 
ordinary  circumstances  when  properly  located  and  at  suitable  eleva- 
tions. 

You  will  receive  herewith  the  plans  and  specifications  of  the  light- 
houses as  they  have  been  contracted  for  on  the  Pacific ;  and  you  are 
probably  aware,  from  actual  observation  of  most  of  the  locations,  their 
elevation  and  the  nature  of  the  neighboring  coast.  I  will  only  add, 
on  this  point,  that  in  no  case  is  the  lighting  apparatus  to  be  less  than 
100  feet  above  the  water ;  and  if  any  of  the  proposed  sites  are  low 
ground,  the  tower  must  be  elevated  accordingly. 

In  making  your  selection  of  the  needful  items  for  the  proper  con- 
struction of  the  lantern  and  lighting  apparatus,  (fee,  you  will,  of 
course,  be  governed  by  the  nature,  size,  ic,  of  the  towers  on  which 
they  are  to  be  placed,  agreeably  to  the  contract ;  and  it  will  probably 
be  more  advisable  to  make  these  calculations  on  the  basis  that  the 
towers  may  be  finished  before  the  lighting  apparatus  reaches  the  re- 
spective points.  If,  however,  there  is  a  material  difference  t^ith  any 
portion  of  the  apparatus  fixtures,  &c.,  when  they  are  to  be  placed  on 
a  tower  already  finished  as  the  present  ones  are  to  be,  or  when  rarnished, 
to  be  put  in  their  proper  places  during  the  construction  of  the  tower, 
you  will  please  note  the  same  in  detail  in  your  report. 

The  department  would  also  wish  to  have  the  statement  of  cost  for 
any  different  kinds  of  materials  which  are,  or  can  be  used  in  the  con- 
struction of  these  apparatus,  such  as  bronze,  copper,  iron,  &c.,  which 
might  be  indiscriminately  used,  with  your  views  as  to  which  would  be 
most  advisable  under  all  the  circumstances. 

Your  report  will  also  include  the  kind  and  cost  of  all  the  needful 
items  necessary  for  the  use  of  the  light  keeper,  as  connected  with  the 
due  care  and  operation  of  the  light  after  it  has  been  completed  and 
put  into  use,  including  not  only  such  items  as  will  be  permanently  re. 
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quired  for  the  above  purpose,  but  likewise  those  which  are  in  regular 
consumption,  estimating  the  supply  of  the  latter  for  a  period  of  one 
year. 

It  has  been  suggested,  that  the  sixth  order  lens  could  be  advanta- 
geously employed  m  various  small  lights  on  the  coasts  and  harbors  of 
the  United  States,  without  making  any  other  change  except  substitu- 
ting them  for  the  present  reflectors.  You  will  please  ascertoin  on  what 
terms  this  order  of  lens  can  be  procured  with  a  suitable  mechanical, 
or  other  ftimp,  and  without  other  fixtures  or  accessories  of  any  kind ; 
or  if  you  find,  on  enquiry,  any  of  the  latter  would  be  absolutely  neces- 
sary, in  order  to  make  the  suggested  change,  then  to  include  the  cost 
of  them  also,  but  to  have  nothing  of  the  kind  that  is  not  absolutely 
necessary. 

The  department,  after  hearing  from  you  as  regards  these — the  smaller 
sized  lens — and  obtaining  further  information  in  connexion  with 
the  subject  of  this  size,  may  probably  try  the  experiment  with  six  or 
eight  of  the  smaller  light-houses,  and  if  it  succeeds,  extend  to  a  much 
larger  number. 

With  this  you  will  receive  a  copy  of  a  communication  from  the  Light- 
house Board  on  the  subject  of  the  French  lens.  The  department  has 
not  yet  approved  of  this  report ;  and  it  is  not,  therefore,  furnished  to 
you  as  a  guide,  but  merely  in  case  it  may  contain  some  details  or  in- 
formation which  might  be  useful  to  you.  The  department  will  make 
no  determination  as  to  the  kinds  or  orders  of  the  lighting  apparatus 
and  fixtures  as  recommended  in  this  report,  until  after  it  hears  from 
you,  and  the  needful  appropriation  shall  have  been  made  by  Congress. 

As  an  officer  of  the  government,  you,  of  course,  are  aware  that  the 
department  is  prohibited,  by  law,  for  making  you  any  compensation 
for  the  service  you  may  render  in  this  business,  and  can  only  pay  for 
your  passage  to  and  from  Europe,  and  the  customary  travelling  ex- 
penses to  Paris,  and  your  personal  expenses  while  there,  with  the  un- 
derstanding, as  agreed  with  you,  that  they  are  not  to  exceed  three  per 
cent,  on  the  expenditures  that  you  may  make  for  the  purchase  of  the 
different  lighting  apparatus. 

You  will  please  execute  the  customary  bond  required  from  all  dis- 
bursing officers  of  the  department  in  the  sum  of  $15,000,  with  surety, 
to  the  satisfaction  of  the  department,  and  forward  the  same  previous 
to  your  departure. 

The  department  will  hope  to  hear  from  you  fully  and  promptly  afler 
you  reach  Paris. . 

Very  respectfully,  your  obedient  servant, 

WM.  L.  HODGE, 
Acting  Sec,  of  the  Ihreasury. 

W.  A.  Bartlbtt, 

United  StcUea  Navy. 
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(VI.) 

MoBRiSTOWN,  New  Jebset, 

AprU  29,  1856. 

Dear  Sib  :  Your  letter  of  tlie  29th  instant,  and  accompanying  pa- 
pers, came  duly  to  hand. 

Long  before  you  knew  it  yourself — ^you  being  abroad  on  duty  at  the 
time — I  was  informed,  through  the  papers,  that  you  had  been  dropped 
from  the  navy  list  without  the  least  intimation,  or  a  chance  given  you 
to  defend  yourself  from  the  secret  charges  which  may  have  been 
trumped  up  by  the  odious  and  abominable  inquisition  or  council  of 
fifteen — ^I  was  going  to  say  of  ten,  but  that  was  in  Venice,  I  believe, 
and  not  in  this  free  and  enlightened  country. 

**  In  answer  to  your  interrogatory,  which  is,  whether  the  statement 
of  your  mess  accounts,  as  given  by  Watmough  and  Watson,  *  should 
be  taken  for  true  by  all  men,'  I  unhesitatingly  answer,  yes  I  These 
accounts  were  not  examined  at  the  time  by  myself,  but  .they  were  so 
examined  by  a  deputation  of  the  mess,  as  well  as  I  remember,  and 
pronounced  correct." 

*'  In  answer  to  your  second  query,  did  you  (I)  ever  hold  me  blame- 
able  in  this  matter  ;  was  there  any  cause  for  censure  ?  No  one  could 
blame  you  after  your  accounts  were  passed  in  the  manner  above  men- 
tioned— which  was  done  by  the  mess — which  fact  left  no  cause  for 
censure  that  I  could  see.  In  answer  to  the  third  question,  what 
amount  of  mess  bill  was  reasonable  at  that  time  ?  In  answer,  that 
everything  was  high,  and  especially  at  Mazatlan,  and  the  mess  bill 
in  proportion,  but  I  do  not  remember  the  exact  amount." 

"  The  further  persecution  of  you,  to  which  I  was  a  witness  on  board 

the  Portsmouth,  m  the  many  small  ways  in  which  naval  tyrants  show 

their  malignity,  I  not  only  did  not  approve,  but  spoke  freely  of, 

among  those  of  my  messmates  with  whom  I  was  on  intimate  terms, 

as  petty  and  ill-natured  in  the  extreme." 

******** 

"  I  undoubtedly  remained  on  perfectly  friendly  terms  with  you  for 

the  cruise,  and  I  certainly  should  not  have  done  so  if  you  had  been 

proved,  as  you  say,  *  dishonest,'  nor  would  any  others  of  my  friends 

among  our  messmates,  I  believe." 

******** 

"  Finally,  I  have  to  state  that  I  consider  you,  among  many  others, 
as  the  victim  of  a  most  despotic,  tyrannical,  and  despicable  law,  un- 
constitutional in  its  enaction,  and  under  which  I  would  not  hold  a 

commission." 

*^****** 

"  That  you  and  those  injured  may  triumph  over  the  secret  malice 
of  those  who  stab  in  the  dark,  as  well  as  those  who  unwittingly  aided 
in  the  perpetration  of  such  monstrous  injusticei  at  last,  is  the  sincere 
wish  of  your  friend  and  servant. 

J.  W.  REVEEE. 
Washixgtox  a.  Bartlbtt, 

Wdshington^  D.  C. 
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(VII.) 

Tfo,  2334.  Treasury  Department, 

First  AudUor'a  Office^  January  30,  1855. 

I  hereby  certify  that  I  have  examined  and  adjusted  an  account  be- 
tween the  United  States  and  Washington  A.  Bartlett,  special  agent, 
for  his  travel  and  personal  expenses  from  Washington  city  to  Paris, 
France,  and  returning ;  in  relation  to  lighting  apparatus  for  the 
coasts  of  California  and  Oregon  ;  and  find  he  is  chargeable — 

To  amount  allowed  him  on  account  of  personal  expenses  per  Beport 
No.  2092 $2,'n2  42 


2,712  42 


I  also  find  that  he  is  entitled  to  credit,  by  amount  of  this 
disbursement,  for  travel  and  personal  expenses,  per 
vouchers,  herewith  -  -  -  -  13,152  18 

From  which  deduct  the  excess  above  three  per 
cent,  on  $90,413  90,  the  amount  of  his  ex- 
penditures for  lighting  apparatus  on  the 
coasts  of  California  and  Oregon,  per  Reports 
No.  595  and  2092  ;  to  which  sum  (three  per 
cent,  on  his  expenditures)  his  personal  ex- 
penses are  limited  by  his  letter  of  appoint- 
ment, dated  16th  June,  1852  -  -    1,039  76 


2,712  42 

2,712  42 

•  - 

As  appears  from  the  statement  and  vouchers  herewith  transmitted  for 
the  decision  of  the  commissioners  of  custom  thereon. 

T.  L.  SMITH, 

First  Auditor. 
To  the  Commissioner  of  Customs. 

Office  of  the  Commissioner  of  Custdomb. 

I  admit  and  certify  the  above  balance,  this  30th  day  of  January, 
1855. 

H.  J.  ANDERSON, 

Commissioner  (f  Customs. 
To  the  Bbqister  of  the  Treasurt. 


(VIII.) 


Copy  of  W.  A.  Bartlett's  general  bill  of  expenses  at  Fenton's 
hotel,  London,  and  showing  the  items  extracted  from  it,  to  make  up 
Mr.  Bartlett's  ^^ personal  eocpenses/'  which  were  receipted  for  by  J. 
Mayhew  Chapman,  in  the  usual  form  of  a  public  voucher,  for  $46. 
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6$ 


S99.  Lieut.  Bartlbtt,  U.  S.  N., 

MFinian't  Hotel. 
1854. 

4  8,  d, 

Sept.  3,  Omnibui 0  12  6 

4Caba,6s.8d.,2s 8  8 

Breakfast,  chopi,  eggs, 

potatoee,  &c 13  6 

Dinner 1  19  0 

1  0 

14  0 

1  6 


Ale 

•2  Claret 

Tea 

Evening  paper,  &c 

Wax  lights t. 

Apartments 3    3 

Breakfast,  steak  and  po- 


Utoes. 


Waiter. 
Maid... 
Porter  . 


10    0 


7  18  2 

11  0 

7  0 

3  0 


8  19  2 

Cash  to  laundress 1    4  9 

Biscuits 3 

Cash,  (self,) 5    2  6 

do.  Baggage  and  Car- 
riages   2    0  0 

do.Ckb 3  6 

Dinner 18  6 

Ale. 1  0 


^18  16    2 
5 


90 
3  90 

#93  90 


A  criginaUy  receipted  in  London, 


W.    A.    Bartlbtt 't    personal   expendi- 
tures. 


From  railway,  self  and  baggage.. 

Cab  hire,  3  trips  •••••• 

Break&st,  (self,) 


Dinner,  (self,). 


8.  d. 

6  0 
8  8^ 
4  0 

7  0 


Tea 1  6 

1    6     Papers  and  light 3  0 

1    6 

0     Apartments 3    2  0 

Breakfast,  (self,) 4  0 


Waiters. 
Porter... 


Laundress. 


4  16    2 

7   e 
3   a 


15    0 


Carriage  hire  two  days  and  a  half. 

Cab 

Dinner,  fself,) 

Telegrrapn  'g  to  and  from  Folkstone 


2  0 
3 
7 


9    & 


£9    1  10* 
To  the  ^  |5 

#45  43 


As  originally  charged ;  from  which,  at- 
the  suggestion  of  the  commissioner  of  cus- 
toms, two  guineas  per  day,  or  |11  08,  was: 
deducted  for  ^  parlor. ' ' 

This  account  was  admitted  by  the  Auditor 
of  the  Treasury,  for  the  sum  or  |34  35. 


(IX.) 

Office  Lioht-housb  Board, 
Washington  City,  October  15/1852. 

Dear  Sir:  I  have  written  to-day  to  M.  Lepaute  in  relation  to  the^ 
apparatus  for  Sand  Key,  to  which  you  called  my  attention  in  your 
private  note  to  me  some  weeks  since. 

If  the  apparatus  can  be  had,  I  am  authorized  to  say  that  the  board 
will  give  the  necessary  orders  to  have  it  forwarded  without  delay,  and 
prompt  payment  provided. 

I  wish  you  would  see  Mr.  Lepaute,  and  explain  to  him  fully  the- 
difference  between  the  light-house  department,  as  at  present  organized, 
and  the  previous  mode  of  managing  the  lights  of  this  country.  We^ 
may  want  some  3d,  4th,  5th  ana  6th  orders  of  lenses,  and  I  wish  you 
would  ascertain  irom  both  Lepaute's  and  Letourneau's  establishments 
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what  aro  the  prospects  of  our  getting  these  different  orders,  and  in  what 
numbers,  within  the  next  year,  and  if  there  is  any  change  of  prices. 
We  wish  these  people  to  understand  we  will  not  allow  lor  the  com- 
missions of  agents. 

The  order  will  go  direct,  and  payment  be  made  through  official 
channels,  either  in  New  York  or  elsewhere.  I  wish  you  would  for- 
ward us  something  of  a  practicable  kind  relating  to  colza  oil.  Any 
printed  or  manuscript  notes  on  the  subject  will  be  most  thankfully 
received,  and  the  expense  of  purchase  refunded. 

I  would  name  the  following  as  the  most  important  heads  for  con- 
sideration:        ^ 

Colza. — The  plants  from  which  the  oil  so  called,  or  imitations  of  it, 
are  procured;  their  qualities,  if  they  vary;  soil,  climate,  mode  of  cul- 
ture, season  of  planting,  growth,  maturity;  mean  temperature  of 
localities ;  extremes,  frost,  heat,  moisture  of  climates  ;  mode  of  cutting, 
>drying,  storing,  working,  extracting  of  the  oil,  purifying,  preserving. 
Amounts  annually  supplied ;  from  how  many  acres  of  ground ;  how 
many  gallons  of  oil,  &c.,  &c. 

Very  respectfully,  yours, 

THORNTON  A.  JENKINS, 

Secretary  Light-house  Board, 

Lieut.  W.  A.  Babtlett,  U.  8.  N. 


(X.) 


Treasubt  Department, 
Light-house  Board,  November  17,  1852. 

Sir  :  Tour  communication  of  Saturday  last,  with  the  accompanying 
report,  papers,  and  drawings,  from  Lieutenant  Bartlett,  U.  8.  N., 
special  agent  of  the  Treasury  Department  in  Paris,  to  procure  illumi- 
nating apparatus  for  the  light-houses  on  the  western  coast,  have  been 
received,  and  in  reply  I  am  directed  by  the  board  to  say — 

1st.  That  the  manner  in  which  the  duty  of  Lieutenant  Bartlett  has 
thus  far  been  discharged  merits  their  fullest  approbation,  and  that 
his  report  is  full  of  information  and  very  explicit. 

2d.  That  they  recommend  the  Treasury  Department  to  send  to 
Lieutenant  Bartlett  the  sum  of  48,600  francs,  to  meet  the  contracts 
made  by  him,  as  requested  in  his  report  to  the  department.  These 
xjontracts  are,  in  the  opinion  of  the  board,  made  on  very  favorable 
terms. 

3d.  That  they  recommend  to  the  Treasury  Department  to  authorize 
Lieutenant  Bartlett  to  make  contracts  for  the  illuminating  apparatus 
for  the  remaining  lights  recommended  by  the  board  in  the  following 
order  of  importance: 

1.  The  Farallones,  SE.  oflf  San  Francisco,  (flashing  light,)  1st 
order,  similar  to  the  one  designed  for  Sand  Key. 

2.  Point  Conception,  California,  (revolving  light,)  same  order  and 
•description. 

3.  Cape  Hancock,  or  Disappointment,  (fixed,)  same  order. 
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4.  Point  Loma,  San  Diego,  California,  (fixed,)  same  order. 

5.  Point  Pinos,  Monterey,  Tfixed,)  same  order. 

6.  Humboldt  Harbor,  (fixea,)  3d  order. 

The  contracts  to  be  according  to  the  proposals,  unless  more  favor- 
able terms  can  be  procured. 

Further,  that  a  set  of  light-house  tools  and  a  suitable  quantity  of 
cleaning  materials  be  provided,  according  to  the  prices  of  tb^  French 
administration  of  light-houses,  and  properly  packed  and  marked,  and 
sent  with  each  set  of  illuminating  apparatus  to  the  western  coast. 

The  board  has  already  taken*steps  preliminary  to  ordering  the  illu- 
minating apparatus  for  Sand  Key,  and  now  being  informed  by  Lieu- 
tenant Bartlettifi  report  that  the  apparatus  is  finished,  will  complete 
the  action  contemplated. 

I  have  the  honor  to  be^  very  repectfuUy,  your  obedient  servant, 

WM.  BRANFORD  SHUBRICK, 

Chairman  Light-Jiouse  Board, 

The  Hon.  Secretabt  op  the  Tbeasury. 


(XI.) 

Tbeasury  Department, 
Office  LigM'house  Board^  March  14,  1853. 

Sib:  I  am  directed  by  the  Light-house  Board  to  request  your  atten- 
tion to  the  enclosed  orders  to  M.  Lepaute. 

The  number  of  apparatus,  i&c,  has  been  as  nearly  divided  as  pos- 
sible between  Messrs.  Sautter  &  Co.,  through  their  agent,  H.  De 
Courcey,  esq.,  in  New  York,  and  M.  Lepaute.  It  is  very  important 
that  these  articles  should  be  furnished  in  the  shortest  possibfe  time. 
Messrs.  Sautter  &  Co.  have  been  informed,  as  well  as  M.  Lepaute, 
that  you  will  have  the  direction,  examination  and  test  of  all  these  arti- 
cles so  long  as  you  remain  in  Paris,  after  which  steps  will  be  taken  to 
obtain  a  proper  person  to  attend  to  setting  up  and  examining  such  as 
may  be  ordered.  If  these  orders  can  be  filled  at  an  early  day  another 
will  follow  immediately. 

The  implements,  tools,  &c.,  and  a  year's  supply  of  the  article* 
enumerated  in  the  list  No.  1,  are  desired  to  accompany  the  Sand  Key 
apparatus  when  it  is  shipped. 

The  articles  enumerated  in  lists  Nos.  1  and  2,  as  well  as  the  appa- 
ratus ordered,  must  be  of  the  quality,  quantities,  and  prices  of  the 
French  administration,  without  they  can  be  had  for  less. 

If  the  little  lighting  lamps,  called  '*  Lucernes,"  do  not  cost  more 
than  a  trifle  each,  you  may  order  a  number  of  them.  Each  light 
ought  to  have  one,  but  the  price  must  guide,  as  we  cannot  afford  much 
for  that  object  now. 

Very  respectfully,  your  obedient  servant, 

THORNTON  A.  JENKINS, 
Secretary. 

Lieut.  W.  A.  Babtlett,  U,  8.  K, 

Agent  XJ.  S.  Treasury  Department^  Paris,  France. 

Bep.237 B 
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(XIL) 

Treasury  Department, 
Office  Light'hotiae  Board,  May  16,  1853. 

Sir:  Your  letter  of  the  12th,  13th  and  14th  ultimo  to  this  board, 
with  enclosures,  have  been  received,  and  your  letter  of  the  14th  ult. 
to  the  Secretary  of  the  Treasury  has  been  referred  to  this  office. 

The  Sand  Key  apparatus  will  probably  be  applied  to  the  Cape  Hat- 
teras  tower  to  save  time,  but  the  order  for  the  duplicate,  with  a  lan- 
tern^ can  be  changed,  as  you  suggest,  to  a  duplicate  of  the  one  for  the 
Parrallones  and  Uordouan.  The  lantern  should  acc<fcipany  it,  but  it 
is  desired  that  no  unnecessary  expense  should  be  incurred  in  construct- 
ing the  lanterns,  particularly  now,  that  iron  and  copper  are  both  so 
high.  The  desire  of  the  board  is  utility,  with  as  little  ornament,  not 
necessary  to  the  efficiency  of  the  objects,  as  possible.  The  best  lights, 
at  the  smallest  expense  consistent  with  utility  and  economy. 

Messrs.  Lepaute  and  Sautter  &  Co.  may  be  informed  that,  in  a  short 
time,  additional  orders  will  be  sent  for  the  lights  authorized  at  the 
last  session  of  Congress,  if  there  is  any  prospect  of  those  now  ordered 
being  finished  soon. 

The  price  of  copper  to  which  you  refer  is,  of  course,  to  be  considered 
in  the  work,  but  as  it  will  no  doubt  very  soon  go  down  again,  the 
proper  deduction  will  be  expected. 

Mr.  Lepaute  and  Messrs.  Sautter  &  Co.  must  be  made  to  under- 
stand the  difficulty  of  making  advances  on  account  of  apparatus. 

The  government,  it  is  not  to  be  expected,  will  keep  a  special  agent 
in  Paris  for  the  purpose,  as  we  are  now  just  commencing  an  extensive 
system,  and  no  disbursing  officer  would  be  willing  to  make  advances 
without  authority,  which  would  be  attended  in  every  case  with  diffi- 
culty. 

I  think,  if  these  gentlemen  understand  their  own  interests,  and  are 
disposed  to  take  a  proper  view  of  the  matter,  they  will  be  content  to 
receive  their  money  immediately  on  the  delivery  of  every  article,  either 
in  New  York  or  Paris  ;  in  New  York  would  be  better  for  us.  In  that 
way  there  would  be  no  difficulty,  and,  instead  of  a  multiplicity  of 
orders,  &c.,  passing  through  the  different  offices  of  the  Treasury  De- 
partment whenever  a  payment  is  to  be  made,  the  funds  would  go  direct 
to  the  agent  in  New  York,  or,  if  preferred,  to  Paris. 

You  can  readily  see  that  disbursing  officers  would  not  advance  funds 
for  so  distant  a  place,  and  it  would  be  necessary  to  have  written  con- 
tracts sent  over  and  approved,  with  security  to  each,  for  the  faithful 
performance  of  the  duty,  &c. ,  which  would  consume  an  immense 
amount  of  time.  The  loss  of  interest  must  be  a  small  matter  to  the 
manufacturer,  and  as  the  embarrassments  would  be  very  great,  the 
board  trusts  that  these  gentlemen  will  see  the  propriety  of  receiving 
orders  from  the  board  m  good  faith,  and  receiving  the  payments, 
which  shall  be  made  promptly,  either  through  the  American  minister 
in  Paris,  when  there  is  no  special  agent,  or  to  an  agent  legally  autho- 
rized to  receive  it,  in  this  country. 
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If,  however,  they  insist  upon  having  advances  of  one  third,  then 
we  must  adopt  a  different  course,  which  would  be  attended  with  much 
inconvenience,  of  making  up  a  list  and  going  through  a  multiplicity 
of  forms,  before  the  order  could  be  transmitted.  Messrs.  Sautter  &  Co. 
have  been  informed  already  on  this  subject,  and  the  board  trusts  you 
will  explain  the  difficulties  to  Mr.  Lepaute. 

There  would  be  no  objection  to  making  advances  if  any  disbursing 
officer  could  be  authorized  to  do  so,  which  it  would  be  impossible  to 
do  in  the  ordinary  operations  of  the  government. 

It  is  very  desirable  that  the  board  should  be  informed  as  soon  as 
possible  when  the  apparatus  is  about  to  be  shipped,  so  as  to  be  ready 
to  ro^eive  and  make  the  payments  without  delay. 

It  is  very  desirable  that  the  California  apparatus  should,  if  possible, 
be  shipped  direct  from  France  to  San  Francisco,  to  the  light-house 
inspector,  care  of  the  collector  of  customs,  so  marked  as  to  prevent 
any  difficulties  about  duties. 

Illuminating  apparatus,  &c.,  ordered  by  the  board  for  the  Atlantic 
coast,  except  in  special  cases,  should  be  sent  to  the  collector  at  New 
York  direct,  with  a  letter  and  bill  of  lading  to  him,  and  one  to  this 
office. 

The  prices  charged  by  the  express  are  too  high  ;  and,  except  in  the 
winter  months,  it  will  be  better  to  ship  by  the  packets  than  by  the 
steamers. 

It  is  desired  that  the  Messrs.  Sautter  &  Co.  should  add  to  the  list 
of  articles,  ordered  some  time  since,  a  few  dozen  of  the  red  glass 
chimneys  used  in  the  French  lights  as  specimens.  They  should  be  a 
pale  pink  color y  and  of  the  best  quality.  If  it  be  necessary  to  do  so, 
the  box  may  be  packed  with  linen  towels  for  cleaning  lights.  We 
want  to  get  some  of  all  these  things. 

The  lucernes,  (fee,  I  presume  will  be  sent  very  soon.  We  find 
difficulty  in  getting  the  various  necessary  articles  for  our  lights,  and 
shall,  hereafter,  take  time  to  get  such  from  abroad  as  are  necessary. 

These  orders  Lepaute,  and  Sautter  &  Co.,  will,  of  course,  have 
equally,  so  long  as  they  are  disposed  to  act  Justly  and  promptly.  We 
want  to  improve  our  lights  ;  and  they,  no  doubt,  wish  to  furnish  the 
supplies. 

We  may  want  several  first  and  second  order  lenses  this  summer, 
and  it  may  not  be  amiss  for  these  gentlemen  to  say  when  we  could 
get  them,  if  ordered. 

Very  respectfully,  your  obedient  servant, 

THORNTON  A.  JENKINS, 
Secretary. 

Lieutenant  W.  A.  Bartlett,  U.  S,  N,y 

Special  Agent  Trea^sury  Department y  Paris, 
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(xm.) 

Washington,  December  6,  1853. 

My  Dbar  Sir  : 

******** 

I  have  not  seen  Lieutenant  Jenkins  or  the  Light-house  Board  since 
my  return  to  Washington,  but  expect  to  do  so  soon.    When  last  here 

Jour  doings  had  given  great  satisfaction.  For  myself,  I  do  not 
elieve  we  could  have  succeeded  in  any  other  way  so  well  in  setting 
our  machine  in  motion,  as  in  the  way  we  took  by  suggesting  to  the 
Secretary  of  the  Treasury  to  send  you  abroad.  • 

Yours,  truly, 

A.  D.  BACHE. 
Lieutenant  W.  A.  Bartlbtt,  U.  S.  Navy,  Paris. 


(XIV.) 


Treasury  Dkpartmbnt,  Officb  op  Cobcmissionbr  op  Customs, 

January  12,  1854. 

Sir  :  Your  account  for  fitting  Cape  Hatteras  light  with  first  order 
of  illuminating  apparatus  has  been  adjusted  and  closed  on  the  books ' 
of  the  Treasury. 

Respectfully  yours, 

H.  J.  ANDERSON, 

Commissioner  of  Customs, 
Lieutenant  W.  A.  Bartlbtt,  / 

Agent  for  fitting  Gape  Hatteras  lights  dc. 


(XV.) 


Testimonial  of  aU  the  commissioned  officers  of  the  United  States  fkLg-ship 

Jamestottm, 

Porto  Grande,  St.  Vincent, 

October  24,  1855. 
Dear  Sir  :  We  entertain  too  high  an  appreciation  of  your  character 
as  a  gentleman  and  an  officer,  and  too  warm  a  regard  for  you  as  a 
messmate  and  friend,  to  allow  you  to  leave  us  without  saying  to  you, 
in  the  sincerity  of  our  hearts,  that  we  deeply  regret  that  you  are 
about  to  part  from  us,  and,  above  all,  the  cause  that  takes  you  away. 
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In  the  difficult  and  responsible  relation  that  you  have  sustained  to 
us,  as  executive  officer  of  the  ship,  you  have  ever,  whilst  discharging 
your  duties  with  fidelity,  borne  yourself  towards  us  with  the  utmost 
frankness,  conciliation,  and  courtesy.  And,  in  the  more  intimate  and 
kindly  relation,  as  a  member  of  the  little  society  that  we  form  amongst 
ourselves,  and  which  can  subsist  in  harmony  only  by  mutual  cultiva- 
tion of  friendly  feelings  and  the  practice  of  friendly  offices,  you  have 
endeared  yourself  tons  by  your  uniform  amiability  of  disposition j  and 
by  the  desire  that  you  have  ever  evinced  to  cherish  the  most  cordial 
intercourse  with  us  all. 

We  therefore  beg  to  assure  you,  that  in  parting  from  us  you  are 
taking  leave  of  those  who  will  ever  remember  you  with  pleasure,  and 
who,  whatever  fortunes  may  betide  you,  will  always  continue  your 
well-wishers  and  friends. 

Ever,  very  truly,  yours, 

GEO.  CLYMER, 

Fleet  Surgemi,  ranking  with  Commander, 

T.  H.  PATTERSON,  Umlenant, 

EDWARD  BARNETT,  Lieutenant. 

T.  M.  TAYLOR,  Purser^  (rank  of  Commander.) 

JULIEN  MYERS,  Ueutenant. 

SAM'L  RICH'D  SWANN,  Assistant  Surgeon. 

JOHN  L.  HEYLEN,  Commodme's  Secretary. 

JNO.  E.  HART,  Acting  Master  and  Lieutenant. 

JAS.  M.  BRADFORD,  Acting  Lieutenant. 

CIIAS.  W.  THOMAS,  Chaplain. 

Lieutenant  Washington  A.  Bartlett. 


Letter  from  the  Junior  Officers  of  the  Jamestotvn. 

United  States  Ship  Jambstown, 
Porto  Grande,  Saint  Vinceni,  October  24,   1855. 

Sib:  You  are  about  to  return  to  your  home;  in  so  doing  the  mem- 
bers of  the  steerage  feel  it  their  duty  to  express  to  you  their  deep 
regret,  and  their  sincere  gratitude  for  the  extreme  kindness  with 
which  you  have  unirersally  treated  them,  during  the  time  they  have 
had  the  pleasure  of  being  under  your  command.  You  may  be  assured 
that,  after  you  leaving  us,  you  will  ever  be  cherished  in  our  memory 
with  feelings  of  the  highest  regard  and  esteem,  in  your  character  as 
an  officer  and  gentleman. 

Sir,  we  bid  you,  with  sorrow,  a  hearty  farewell. 
With  many  wishes  for  your  future  welfare  and  happiness,  believe 
us,  very  respectfully,  your  obedient  servants, 

N.  B.  CONCKLIN,  Master^s  Mate. 
C.  W.  LAWRENCE,  Master's  Mate. 
VAL.  HALL  VOORHEES,  Master's  Mate. 
0.  N.  HENCKEL,  Masters  Mate. 
H.  B.  JOHNSON,  Captain's  Clerk. 

Lieutenant  W.  A.  Babtleit,  United  Staies  navy. 
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letter  from  the  Warrant  Officers  of  the  United  States  Ship  Jamegtoum. 

Porto  Grande,  Saint  Vincent, 

October  26,  1855. 
Sir  :  It  is  with  feelings  of  the  most  heartfelt  sorrow  that  we  address 
these  few  lines  to  you. 

You  are  about  to  return  to  your  home,  and  we,  as  officers  who  have 
taken  pleasure  in  being  under  your  command,  cannot  think  of  your 
leaving  us  without  expressing  our  thanks  for  the  gentlemanly  manner 
in  which  we  have  been  treat^  by  you. 

Your  name  will  ever  live  fresh  in  our  memories. 
Hoping  that  you  may  succeed  in  all  your  undertakings,  we  remain, 
yours  truly, 

WILLIAM  COPE,  Gunner, 
JOHN  McKINLEY,  Boatswain. 
JOSEPH  R.  SMITH,  Carpenter. 

Lieutenant  W.  A.  Bartlett,  United  States  navy. 


Testimonial  from  the  Petty  Officers  and  Crew  of  the  Jamestown. 

United  States  Ship  Jamestown, 

Off  Porto  Grande,  October  29,  1855. 

Sir  :  In  the  discharge  of  my  duties  as  sailmaker  of  this  ship,  I 
have  learned  much  of  the  disposition  of  the  crew,  and  the  feeline 
they  have  toward  you,  particularly  during  the  time  you  have  served 
as  executive  officer,  ana  beg  leave  to  state  that  they,  bein^  aware  of 
your  intended  departure  for  the  States,  have  expressed  a  wish  to  me, 
and  through  me,  to  testify  their  regret  that  you  have  occasion  to  leave 
them  prior  to  the  end  of  the  cruise. 

Since  I  have  been  attached  to  the  navy  I  have  seen  other  officers 
who  have  gained  the  esteem  of  their  ship's  company,  but  never  to 
such  a  degree  as  you  have  from  the  ]iardy  sons  of  Neptune  comprising 
this  ship's  crew.  Your  capabilities  as  a  lieutenant,  and  yuur  bearing 
as  an  officer  and  gentleman,  have  won  their  admiration,  and  they 
say  they  cannot  let  you  depart  without  this  token  of  their  gratitude 
and  their  esteem.     Very  respectfully,  yours,  &c., 

WM.  N.  MAUL,  Sailmaker. 
Approved:  WM.  PLUMMEB,  Captain  Forecastle. 

JAMES  YOUNG,  Captain  Fore-top. 

HENRY  P.  GRACE,  Captain  Main-top. 

CHARLES  STEWART,  Captain  Mizen-top. 

THOMAS  W.  McCREADY,  Captain  After-guard. 

THOMAS  KITCHEN,  Captain  hold. 

DAVID  ESBECK,  Signal  QuaHermaMer. 

GEORGE  POTTER,  Boatswain's  Mate. 

WILLIAM  THOMAS,  Sailmaker's  Mate. 

JOHN  H.  LOVELESS,  Carpenter's  Mate. 

DANIEL  HUSSEY,  Gunner's  Male. 

JOHN  D.  GORMAN,  Master-at-Arms. 

CHARLES  SWANSON,  Teaman. 

JAMES  McFARLAND,  Cooper. 
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P.  S.  They  all  wish  to  sign  and  approve,  but  as  it  would  occupy 
too  much  time,  and  too  large  a  space,  I  could  only  permit  one  from 
each  part  of  the  ship,  who  bears  testimony  as  to  the  sentiments  of  the 
gangs  to  which  they  are  attached. 

W.  N.  MAUL. 


(XVI.) 


I  also  append  the  following  letter  from  Hon.  John  Y.  Mason,  min- 
ister to  France,  in  reference  to  the  manner  in  which  my  duties,  as 
special  agent  of  the  Treasury  Department,  were  discharged,  and  the 
result  of  my  services : 

Letter  from  the  Hon,   T.  Mason,  ex-Secretary  of  the  Navy^  to  Hon. 
James  Guthrie,  Secretary  of  the  I^easury. 

Paris,  September  2,  18$4. 

Dear  Sir  :  Lieutenant  Bartlett,  of  the  United  States  navy,  is  about 
leaving  Paris,  on  his  return  to  the  United  States.  It  gives  me  great 
pleasure  to  bear  my  testimony  to  the  care  and  vigilance  with  which 
this  gentleman  has  performed  his  responsible  duties  since  I  have  been 
here,  and  to  express  my  admiration  of  the  splendid  lights  which  have 
been  manufactured  under  his  supervision  for  the  coasts  of  the  United 
States. 

I  do  not  believe  that  there  are  in  the  world  superior  mechanical 
structures  for  the  safety  of  commerce  than  those  which  have  been  pre- 
pared here  under  the  superintendence  of  Mr.  Bartlett.  The  cnief 
credit  is  unquestionably  due  to  the  faithful  and  skilful  manufacturers, 
but  no  small  share  is,  in  my  judgment,  due  to  Mr.  Bartlett,  who  has 
displayed  zeal,  industry,  and  intelligence  in  the  performance  of  his 
duties.  I  hope  that  you  will  not  consider  me  obtrusive  in  thus  ex- 
pressing my  admiration  of  the  lens  lights  prepared  here  for  the  ex- 
posed and  dangerous  coasts  of  my  country. 

I  have  the  honor  to  be,  most  respectfully, 

J.  Y.  MASON. 

Hon.  Jambs  Guthrie, 

Secretary  of  the  Treasury,  Washington. 
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ADDITIONAL  PAPERS 


IN   RELATION   TO 


THE  CASE  OF  WASmNGTON  ALLON  BARTLETT, 

LATE   A   LIEUTENANT   IN  THE   UNITED   STATES   NATT. 

Printed  under  a  resdution  of  the  Senate  of  August  1,  1856. 


Unitkd  States  Ship  Portsmouth, 

At  «ea,  September  9,  1847. 
Sir  :  In  compliance  with  your  request  of  the  Tth  instant,  I  send 
you  a  statement  of  your  account,  made  up  from  October  29,  1844,  to 
September  30,  1847,  inclusive.  ^ 

Very  respectfully,  your  obedient  servant, 

JOHN  B.  TURKINGTON. 
Lieut.  Wash.  A.  Bartleti,  U,  S,  Navy. 


No.  5. —  Washington  A.  BartUtt^  Passed  Midshipma/n  and  Lieutena/nt. 


Cm. 

By  pay  as  paMod  midshipman,  waiting  orders  from  October  29, 1844,  to  No- 
yember  7,  1844,  (day  previous  to  leaving  your  domicil  to  obey  your  orders 


of  October  25, 1844,)  10  days,  at  $600  . 


By  pay  as  passed  midshipman,  at  sea,  from  November  8,  1844,  to  Noyember 
21, 1844,  14  days,  at  5750. 


By  pay  as  lieutenant  from  November  22,  1844,  to  December  31,  1844,  40 
days,  at  $1,500 

By  pay  as  lieutenant  from  January  1,  1845,  to  September  30,  1847,  11  quar- 
ters, at  $1,500 

By  1,058  undrawn  rations,  at  20  cents  each 

Account  in  transfer  balance  to  October^28,  1844 


ToUl  credit  for  pay,  rations,  &c.,  from  October  29,  1844,  to  September  30, 
1847 


Dr. 


To  amount  of  29th  allotment,  at  480  per  month 

To  amount  paid  in  money  by  J.  H.  Watmough 

To  amount  ty  navy  agent  at  Portsmouth,  N.  H .•• 

To  amount  by  Purser  Watmough  in  ship  stores 

To  amount  by  Purser  Watmough  in  clothing 

Checked  35  months  7  days  hospital  fund,  at  20  cents  per  month 

Total  amount  of  debit  from  October  29, 1844,  to  September  30, 1847 

Balance'remaining  unpaid  September  30,  1847,  three  hundred  and  eighty-one 
dollars  and  thirty-four  cents.  •  • 


116  43 

98  76 

164  38 

4,121  91 
211  60 


4,543  Oe 


$2,320  00 

1,569  27 

247  82 

13  79 

383 

703 


4,161  74 


#38134 


WASHINGTON   A.   BABTLETT. 
ExplancUory  items  of  account  from  purser's  books. 


Date. 


Itoms. 


1845. 
JaD.        G 
10 


April 
May 

Jane 


July 


1 
5 
5 
I 
1 
9 

25 
1 
13 
22 
22 
Jane     — 


Sept. 


Nov. 


4 

18 

18 

8 

31 

1846. 

Jan.        8 

25 

3 

3 

20 

20 


Dec. 


Feb. 


March    1 


Rations. 
..do.... 
Cash  . . . 
..do.... 


Rations. 
..do.... 
Cash  . . . 
..do.... 


..do. 
..do. 
..do. 


Mess  bill .... 

..do 

Subscription 

Postage 

Cash 

.do. 


Honolulu  mess  . . . 
Seaman's  Society. 

Mess  bill 

Mess  bill 

..do 

..do 

..do 


Cash 

...do 

...do 

Mess  bill . . 
Wine  .... 
Purser,  R. 

Cash 

Mess  bill . . 


Amount. 


$100  00 
JJ9  97 

11  80 
6  20 

1  00 
10  00 

6  00 

6  20 

5  OU 

20  00 

12  00 
10  00 
12  00 

2  00 

5  50 

6  00 
2  05 

1  37 
10  00 

5  00 
31  30 

2  00 
10  93 
1^00 

7  50 
7  19 

12  00 

10  00 
25  00 
50  00 
18  75 

6  50 
17  00 

3  00 

11  J2 


Date. 


1846. 

March  20 

April     — 

May        6 

26 


June 


30 


1847. 

May 

27 

June 

1 

10 

Aug. 

2 
6 

18 

21 

31 

Sept. 

2 

15 

.30 


Items. 


Amount. 


Messbill \  $16  70 

..do I  31  62 

Cash *  15  00 

Mess  bill,   (ball   at  ^  ^29  72 
Monterey.)              | 

..do 31  33 

Cash 10  00 


t713  76 


/.  gent  at  Norfolk ...        $250  00 


By  Purs'rWatmouffhi  $713  76 

Add I  10  00 

Postage I  3  00 

Cash 10  00 

Subscription '  3  00 

Cash ;  300  00 

Boots 1  4  25 

!  35  56 

!  27  84 

Cash 20  00 

Mess .!  20  00 

Cash I  20  00 

Mess.... I  35  00 

..do 10  00 

Cash I  25  00 

Watson's  mess  ac-  •  69  02 

count.  I 

Henderson's      mess.  12  86 

account. 

Whole  am 'tin  money;  1,569  29 


*  To  pay  the  exvenses  of  a  ball  given  by  all  the  mess  in  return  for  civilities  of  the  citizens, 
and  not  includea  in  the  mess  bill  proper ^  tokich  fully  accounts  for  the  $30  which  Dr.  DutdU 
sUAes  he  paid  at  Monterey,  as  every  member  of  the  mess  paid  an  equal  Stan  to  Mr,  T.  O.  Larkin 
or  Mr,  Green,  to  settle  the  expense  of  the  ball  given  by  the  mess  to  the  citizens  qf  Monterey. 

W.  A.  BARTLETT. 

t  This  item  account  is  from  the  parser's  books,  by  his  own  clerk,  to  the  26th  Jane. 

W.  A.  B. 


Washington,  May  27,  1856. 
Dear  Sir:  In  reply  to  your  inquiry  with  regard  to  the  "  monthly 
ward  room  mess  bills  in  the  Pacific  ocean  and  south  of  California,"  I 
beg  to  say  that  my  experience,  derived  from  two  cruises  during  the 
years  1844  to  1845,  and  1852-'53,  go  to  prove  that  the  expenses  thus 
incurred  ranged  monthly  at  rates  between  twenty  and  thirty  dollars, 
according  to  the  localities  and  circumstances. 
I  am,  very  respectfally,  yours, 

JOHN  C.  CABTER,  U,  S.  N. 
W.  A.BAETLBTT,  Esq.,  Washington. 


WASHINGTON   A.   BABTLBTT. 


Washington,  Jwne  12,  1856. 

My  Dear  Sir:  I  have  just  received  your  note  of  yesterday  relative 
to  the  amounts  of  my  former  mess  bills,  as  a  ward-room  officer  in 
the  Pacific. 

I  consider  twenty-five  or  thirty  dollars  per  month  as  the  average  of 
my  cruises  throughout. 

During  the  war,  when  a  very  different  scale  obtained,  I  was  in  the 
Gulf  of  Mexico. 

With  friendly  regards,  respectfully  yours, 

T.  W.  BRASHER,  lAeut,  U.  S.  N, 

Capt.  Cad.  Ringgold,  U.  S,  Navy, 


Brooklyn,  3/ay  16,  1856. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt,  this  moment,  of 
a  communication  from  the  clerk  of  the  Naval  Committee,  requesting 
my  attendance  to  testify  in  the  case  of  Mr.  Bartlett.  The  note  was 
addressed  to  New  York  instead  of  Brooklyn,  hence  the  delay. 

I  do  not  know  how  I  can  comply  with  your  request,  unless  it  be 
transformed  into  a  summons,  as  ten  days  since  I  was  peremptorily 
ordered  by  the  Secretary  of  the  Treasury,  at  the  instigation  of  Peter 
G.  Washington,  to  leave  the  city,  as  a  punishment  for  having  advo- 
cated the  passage  of  a  bill  to  procure  a  steamer  as  a  relief  vessel  upon 
the  coast. 

I  am  desirous  of  complying  with  your  request,  but  am  fearful  of 
violating  an  order  without  sufficient  authority  to  sustain  me. 

I  take  this  occasion  to  enclose  a  letter  from  my  friend^  Captain 
Mcintosh,  United  States  navy,  which  I  failed  to  deliver  when  at 
Washington. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

ALEX.  V.  FRASER. 

Hon.  S.  R.  Mallory,  United  States  Senate. 


tm-ummtmmmmmtaai 


34iH  CoiraBBSB,  >  SENATE.  (  Rep.  Com. 

IgtSeaaim.     $  {  No.  238. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JcTLT  93,  1856. — Submitted,  a^e«d  to,  and  ordered  to  be  printed. 


Mr.  Mallory  made  the  following : 

REPORT. 

TJie  Committee  on  Naval  AffaivBy  to  whom  was  referred  the  petition  of 
W.  B,  Iblboty  in  beha^  of  himself  and  the  other  chaplains  in  the  navy, 
praying  increase  of  compensation^  have  had  the  same  under  considered 
tiony  and  report : 

The  annual  pay  of  naval  chaplains,  hj  the  act  of  March  3,  1835, 
was  |1,200  in  sea  service,  and  |800  waiting  orders.  Their  duties,  as 
ministers  of  religion,  are  prescribed  by  the  second  article  of  the  first 
section  of  the  act  of  1800. 

By  the  act  of  August  31, 1852,  their  pay  was  increased  to  $1,500 
per  annum  on  sea  service,  and  |1,200  waiting  orders,  the  pay  of  lieu- 
tenants in  the  navy. 

Of  the  twenty-four  chaplains  there  are  but  five  doing  duty  at  sea, 
and  a  reference  to  the  naval  registers  for  years  past  shows  that  there 
are  rarely  one  third  of  the  grade  performing  sea  service. 

The  memorial  presents  no  grounds  which,  in  the  judgment  of  your 
committee,  call  for  an  increase  of  the  compensation  of  this  ^rade,  and 
they  therefore  recommend  that  the  prayer  of  the  memorialist  be  not 
granted,  and  that  they  be  discharged  from  the  further  consideration 
of  the  subject. 


34th  CiOKGRBas,  )  SENATE.  (  Bsp.  Com. 

let  Seasim.     \  I  No.  239. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  23, 1856. — Submitted,  agreed  to,  and  ordered  to  be  printed. 


Mr.  Mallory  made  the  following 

REPORT: 

The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  petition  of 
William  Beynolds^  praying  to  be  allowed  the  amount  of  the  value  of 
one  hundred  pairs  of  stockings y  which  were  stolen  from  the  storeship 
Fredoniay  while  he  was  acting  purser  and  storekeeper  aboard  the  same^ 
have  had  the  same  under  constderalionj  and  report: 

That  they  do  not  conceive  the  petitioner  entitled  to  relief  hy  Con- 
gress, and  therefore  recommend  that  the  committee  be  discharged  and 
the  prayer  of  the  petitioner  rejected. 


34th  Congress,  )  SENATE.  (  Rbp.  Com. 

l8t  8€88W7i.     S  i  No.  240. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JcLT  23,  1856 — Ordered  to  be  printed. 


Mr.  Weller  made  the  following 

REPORT. 

[To  accompany  Bill  S.  399.] 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  memorial 
of  Charles  McCormick,  an  assistant  surgeon  in  the  army^  praying 
compensaiion  for  certain  extra  services,  having  had  the  same  under 
consideration,  report: 

This  case  was  favorably  considered  at  the  last  session  of  Congress, 
and  passed  the  Senate  and  failed  in  the  House  of  Representatives  for 
want  of  time.     His  memorial  is  as  follows : 

To  the  honorable  the  House  of  Representatives  of  the  United  States  of 

America, 

The  undersigned  begs  leave  respectfully  to  represent  that  he  is,  and 
has  been  for  the  last  seventeen  years,  an  assistant  surgeon  in  the  army 
of  the  United  States ;  that  during  the  greatest  part  of  the  period  of 
the  war  with  Mexico  he  was  on  duty  in  the  city  of  New  Orleans, 
Louisiana ;  that,  in  addition  to  the  ordinary  duties  of  an  assistant 
surgeon,  (which  at  such  a  time  and  such  a  place  were  very  laborious,) 
he  was  called  on  to  perform  other  duties,  involving  far  greater  pecu- 
niary responsibility,  and  of  a  nature  that  rendered  it  next  to  impos- 
sible to  avoid  losses  ;  that  these  extra  duties  were  as  follows : 

Special  duty  as  a  disbursing  agent  of  the  medical  department  of  the 
army  at  New  Orleans,  Louisiana;  purchasing,  receiving,  and  issuing 
large  quantities  of  medicines,  instruments,  hospital  stores,  &c.,  lor 
the  army  in  Mexico,  and  to  regiments,  detachments,  and  companies  of 
the  regular  and  volunteer  troops  passing  through  New  Orleans.  This 
was  a  responsible  duty,  and  involved  the  disbursement  of  a  consider- 
able sum  of  money. 

Special  duty  in  making  disbursments  under  the  clause  *^  For  pro- 
viding for  the  comfort  of  discharged  soldiers  who  may  be  landed  in 
New  Orleans,  or  other  places  within  the  United  States,  so  disabled  by 
disease  or  woimds,  received  in  the  service,  as  to  be  unable  to  proceed  to 
their  homes,  and  for  forwarding  destitute  soldiers  to  their  homes,  five 


2  GHABLES  M'(X)BMICK. 

hundred  thousand  dollars;  said  sum  to  be  applied  and  expended 
under  the  direction  of  the  Secretary  of  War." — ^In  the  act  of  Congress 
making  appropriations  for  the  support  of  the  army  and  volunteers  for 
the  year  ending  June  30,  1848,  and  for  other  purposes,  approved 
March  2,  1847. 

This  was  a  most  perplexing  and  responsible  duty,  it  crowded  my 
office  almost  constantly  with  applicants  for  relief. 

Joining  this  to  the  other  numerous  duties  I  had  to  perform,  all 
requiring  my  own  especial  attention,  it  caused  me  to  be  almost  con- 
stantly surrounded  by  hurry,  bustle,  and  confusion ;  thus  rendering 
it  almost  a  matter  of  necessity  that  I  should  sustain  losses.  I  will 
give  a  single  instance  as  an  example.  Not  long  since  I  received  a 
letter  giving  accurate  information  (as  if  it  had  been  copied  from  my 
own  books)  of  a  discharged  soldier  whom  I  had  relieved  and  sent  to 
his  home,  thus  expending  fifty  or  sixty  dollars ;  and  yet  on  exam- 
ining my  public  accounts,  I  could  not  find  that  any  such  charge  had 
been  made  against  the  United  States,  thus  I  sustained  a  clear  loss  of 
about  fifty-five  dollars.  Such  cases  doubtless  often  happened  in  con- 
sequence of  the  excessive  duties  crowded  upon  me,  and  the  great 
hurry,  bustle,  and  confusion  in  which  I  was  compelled  to  discharge 
them. 

Under  this  act,  also,  I  had  to  purchase  and  issue  in  detail  large 
quantities  of  clothing  to  men  under  all  circumstances — sick,  dying, 
and  often  dead  men,  to  have  them  decently  buried.  For  this  duty 
aHonCy  discharged  to  men  of  one  company  only,  captains  in  the  army 
are  allowed  ten  dollars  per  month.  I  issued  clothing  to  men  of  nearly 
every  regiment  and  company,  both  volunteer  and  regular  in  service, 
and  under  circumstances  where  the  clothing  responsibility  was  more 
than  a  hundred  fold  greater. 

I  had  also  pecuniary  responsibility  and  some  small  loss  in  making 
out  the  final  statements  of  great  numbers  of  invalid  soldiers  dis- 
charged in  the  city  of  New  Orleans. 

Under  an  act  of  Congress  all  paymasters  in  the  army  were  allowed 
a  per  centage  for  payments  made  to  volunteers. — (See  act  of  Congress 
approved  August  12,  1848.)  Inasmuch,  therefore,  as  Congress  in 
allowing  ten  dollars  per  month  to  captains  of  companies  for  clothing 
responsibility,  and  a  per  centage  to  all  paymasters  for  payments  to 
volunteers,  has  thought  it  just  and  proper  to  make  such  allowances  to 
officers  of  the  army  for  responsible  and  extra  duties,  to  cover  unavoid- 
able losses^  and  as  I  have  sustained  some  loss  and  performed  for  two 
or  three  years  arduous  extra  duties,  as  above  enumerated,  I  therefore 
respectfully  pray  Congress  may  allow  me  a  two  and  a  half  per  cent- 
age  on  the  amount  of  public  money  disbursed  by  me  under  the  act 
approved  March  2,  1847. 

CHARLES  Mccormick. 

In  1851,  in  answer  to  a  communication  from  this  committee,  the 
Burgeon  general  writes  as  follows  : 
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Surgeon  General's  Office,  January  31,  1851. 

Sir  :  Tonr  communication  of  the  28th  instant,  enclosing  to  me  a 
memorial  from  Assistant  Surgeon  Charles  McCormick,  of  tne  United 
States  army,  and  asking  my  opinion  upon  the  merits  of  the  petition 
I  have  had  the  honor  to  receive — 

The  memorial  sets  forth  that,  in  addition  to  a  full  measure  of  duty 
in  his  own  proper  departifient.  Doctor  McCormick  was  called  on  to 
disburse  the  money  appropriated  by  the  act  of  Congress  approved  the 
2d  of  March,  1847,  "  providing  for  the  comfort  of  discharged  soldiers 
who  may  be  landed  at  New  Orleans,  or  other  places  in  the  United 
States,''  &c.,  &c.,  and  he  asks  that,  in  consideration  of  the  extra 
labor  performed,  and  the  heavy  responsibilities  assumed,  an  allowance 
of per  centum  be  made  to  him,  in  the  final  settlement  of  his  ac- 
counts at  the  treasury,  out  of  the  balance  of  the  appropriation  re- 
maining on  hand. 

Upon  the  subject  matter  of  this  memorial  I  beg  leave  to  submit 
the  following  remarks : 

Assistant  Surgeon  McCormick  was,  in  1846,  stationed  in  the  city  of 
New  Orleans  to  act  as  medical  purveyor,  the  duties  of  which  office 
were  not  only  to  receive  and  keep  in  depot  a  large  amount  of  medical 
stores  from  New  York  for  reissue,  but  also  to  purchase  medical  sup- 
plies at  New  Orleans,  and  forward  them  upon  special  requisitions  to 
the  different  army  corps  employed  on  the  theatre  of  war. 

In  addition  to  these  duties  as  medical  purveyor,  he  had  necessarily 
to  give  his  professional  services  to  the  officers,  soldiers,  and  govern- 
ment employees,  stationary  and  transient  in  New  Orleans,  the  whole 
giving  as  full  employment  as  could  justly  be  required  from  one  indi- 
vidual. While  tnus  engaged  in  the  discharge  of  his  legitimate  func- 
tions. Doctor  McCormick  was  called  upon  by  General  George  M. 
Brooke,  the  military  commander  at  New  Orleans,  to  give  his  atten- 
tion to  the  numerous  invalided  discharged  soldiers  arriving  in  New 
Orleans  from  Mexico  and  other  places,  and  to  disburse  the  money  ap- 
propriated for  their  benefit. 

The  business  of  collecting  together  and  providing  for  the  discharged 
soldiers  coming  in  from  various  divisions  of  the  army  was  altogether 
extraneous  or  foreign  to  his  legitimate  duties,  a  service  over  and  above 
what  could  have  been  legally  exacted  or  reasonably  required  of  him, 
without  the  prospect  of  remuneration  for  extraordinary  responsibility 
and  actual  loss  sustained  in  the  disbursement  of  the  money  entrusted 
to  his  care  and  management. 

By  an  extraordinary  effort  of  mind  and  of  body,  involving  much 
labor  by  day  and  by  night,  however.  Doctor  McCormick  accomplished 
all  that  was  required  of  him,  and,  as  far  as  I  can  learn,  to  the  satis- 
faction of  all  concerned. 

Having  witnessed,  during  a  portion  of  the  time,  his  active  and  un- 
tiring devotion  to  the  relief  of  all  who  came  within  the  provisions  of 
the  act  of  Congress  above  cited,  I  can  speak  understandingly  of  the 
nature  and  extent  of  the  duties  which  were  thrown  upon  Doctor 
McCormick;  and  I  am  free  to  say,  that,  if  remuneration  for  extra 
labor  performed,  heavy  responsibility  assumed,  or  actual  loss  sus- 


CHARLES  M'OOBMIGK. 

tained,  can  in  any  instance  be  accorded  to  a  public  agent,  the  prayer 
of  the  memorialist  is  entitled  to  the  most  farorable  consideration. 
With  sentiments  of  very  high  respect^  I  am,  your  obedient  servant, 

THOMAS  LAWSON, 

Surgeon  General. 
Hon.  James  Shields, 

United  States  Senate. 

The  committee  have  examined  this  claim  ¥nith  a  good  deal  of  care, 
and  can  see  no  reason  for  a  change  of  the  opinions  heretofore  ex- 
pressed in  relation  to  it ;  but,  on  the  contrary,  as  Congress  has  seve- 
ral times  accorded  extra  compensation  for  extraordinary  labor  and 
responsibility,  they  with  greater  confidence  report  a  bill  for  Dr.  Mc- 
Oormick's  relief,  and  recommend  its  passage.  The  amount  disbursed 
by  the  memorialist  is  $280,522  26,  and  he  is  said  to  have  sustained 
many  losses  in  doing  so. 


34iH  OoHOBBB,  )  -    SENATE.  (  Bep.  Com. 

Isi  8emm.    $  {  No.  241. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jolt  33,  1856. — Ordered  to  be  printed. 


Mr.  Mallobt  made  the  following 

REPORT. 

[To  accompany  Bill  S.  400.] 

TJie  Committee  on  Naval  Affairs^  to  whom  was  referred  the  petition  of 
William  Heine,  praying  oompeTimtion  for  services  as  an  artist  in  the 
Japan  expeditiony  have  had  the  same  under  consideration,  and  report: 

That  it  appears  in  evidence  that  William  Heine  entered  and  served 
as  a  master's  mate,  under  Commodore  Perry,  on  the  ^^  Japan  expe- 
dition," from  August  1,  1852,  to  April  25,  1855 ;  that,  while  thus 
employed,  he  performed  the  duties  of  artist  to  the  expedition,  and  in 
that  capacity  prepared  very  many  of  the  illustrations  of  the  report  of 
said  work,  called  for  by  Congress.  During  the  whole  of  his  service 
in  the  capacity  of  master's  mate,  as  appears  from  the  papers  filed 
herewith  from  Commodore  Perry  and  Lieutenant  Maury,  he  **was  ex- 
clusively employed  as  the  principal  artist  of  the  expedition,  in  which 
capacity  he  evinced  superior  talents,  and  elicited  the  entire  appro- 
bation of  the  commander  of  the  expedition;"  and,  since  his  return  to 
the  United  States,  has  been  *^of  great  service  to  the  hydrographical 
work  of  the  expedition,  in  sketching  headlands,  topography,'  &c., 
and  in  drawing  and  superintending  the  publication  of  the  illustrations 
to  the  report  on  the  same. 

Tour  committee  are  therefore  of  opinion  that  Mr.  Heine  is  justly 
and  equitably  entitled  to  a  greater  remuneration  than  that  of  a  master's 
mate,  at  which  he  was  rated,,  and  herewith  report  a  bill,  allowing 
him  the  sum  of  |3  per  day,  durine  the  time  he  acted  as  artist  to 
the  said  expedition,  deducting  therefrom  the  amount  already  received 
by  him  as  master's  mate,  and  recommend  its  passage. 

The  committee  herewith  append  the  certificates  of  Commodore 
Perry  and  Lieutenant  William  L.  Maury. 

New  York,  June  23,  1856. 

This  will  certify  that  Mr.  William  Heine  served  under  my  command 
in  the  United  States  naval  expedition  to  Japan  from  the  1st  of  August, 
1852,  until  the  25th  of  April,  1855,  inclusive,  and  has  been  fu^her 
employed  up  to  this  date  in  the  public  service  as  artist  in  the  prep»> 
ration  of  the  illustrations  of  the  report  called  for  by  Congress. 


2  WILLIAM  HEINE. 

Mr.  Heine  was  rated  a  master's  mate  in  the  navy,  but  was  excla- 
fliyely  employed  as  the  principal  artist  of  the  expedition/  in  which 
capacity  he  evinced  superior  talents,  and  elicited  my  entire  satis&ction. 

M.  C.  PERRY. 


New  York,  April  16,  1866. 

Mr.  William  Heine  was  of  great  service  to  the  hydrographical  work 
of  the  Japan  expedition,  in  sketching  headlands,  topography,  &c., 
and  since  the  return  of  the  expedition  he  was  associate  witn  me  for 
some  months  in  drawing  and  superintending  the  publication  of  the 
illustrations  to  Commodore  Perry's  report. 

WM.  L.  MAURY,  Lieut.  U.  S.  Navy. 


warn 


34th  Congress,  )  SENATE.  (  Eep.  Com. 

1^  Sesdian.     \  {  No.  242. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JvLT  23,  1856.~Ordered  to  be  printed. 


Mr.  Mallort  made  the  following 
REPORT. 

[To  accompany  Joint  Resolution  S.  32  ] 

TJie  CcmmiUee  on  Naval  AffairSy  to  whom  was  referred  the  petition  of 
LietUenant  Wm.  F.  LoveU^  United  States  navy,  praying  thai  the  same 
additional  compensation  may  he  paid  to  the  officers  and  seamen  who 
accompanied  the  expedition  in  search  of  Dr.  Kane  as  was  allowed  to 
those  who  axxxmipanied  the  expedition  under  LietUenant  De  Haven, 
have  had  the  same  under  constderaiion,  and  report: 

That  they  deem  the  petitioners  justly  entitled  to  the  extra  compen- 
sation prayed  for,  the  same  having  been  already  granted  by  Congress 
to  their  predecessors  for  similar  hazardous  and  perilous  services,  and 
they  report  a  joint  resolution  herewith  and  recommend  its  passage. 


34th  Gon6B£SS,  )  S£NAT£.  (  Bep.  Com. 

let  Session.     J  (  No.  243. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  23,  1856. — Ordered  to  be  printed. 


Mr.  Toombs  made  the  following 
REPORT. 

[To  accompany  Bill  S.  401.] 

The  Committee  on  Indian  Affairs y  to  whom  was  re/erred  the  memorial  of 
the  heirs  of  Robert  McConneU,  deceased,  late  of  Alabama,  have  had 
the  same  under  consideration,  and  report : 

That  it  appears  from  two  affidavits,  regular  on  their  face,  that 
Robert  McConneU  was  killed  at  the  massacre  of  Fort  Mims  in  the 
month  of  August,  1813.  That  he  was  possessed  of  a  negro  slave  and 
other  personal  property,  amounting  in  value  to  the  sum  of  one  thou- 
sand dollars  ;  that  said  slave  was  engaged  in  working  on  Fort  Mims 
when  his  master  was  killed,  and  he  and  the  other  personal  property 
were  forcibly  taken  and  carried  away  by  the  Indians,  and  that  the 
heirs  of  the  said  McConneU  have  never  recovered,  or  been  compensated 
for  the  loss  of,  said  property. 

It  also  appears  that  at  the  capitulation  of  Fort  Jackson  in  1814  it 
was  demanded  and  stipulated  by  the  United  States  that  the  Indians 
should  restore  to  their  lawful  owners  "all  the  persons  and  property 
taken  from  the  citizens  of  the  United  States,  the  friendly  part  of  the 
Creek  nation,  the  Cherokee,  Chickasaw,  and  Choctaw  nations."  The 
government  has  indemnified  the  friendly  Creek  Indians  by  a  large 
appropriation  for  the  non-performance  of  this  article  of  capitulation, 
and  your  committee  think,  rightftiUy;  the  same  principle  demands  the 
same  indemnity  for  the  petitioners,  unless  it  be  held  that  this  govern- 
ment are  under  higher  obligations  to  cause  justice  to  be  done  to  the 
Indians  than  to  her  own  citizeng. 

Your  committee  therefore  report  back  the  bill  with  the  recommen- 
dation that  it  do  pass. 


34th  Congress,  )  SENATE.  (  Rep.  Com. 

l8t  Sessixm,     \  {  No.  244. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  23,  1856.— Ordered  to  be  printed. 


Mr.  Toombs  made  the  following 
REPORT. 

[To  accompany  Bill  S.  81  ] 

The  Committee  on  Indian  Affairs^  to  whom  were  referred  the  hill  {8.  81> 
to  provide  for  the  eocamination  and  payment  of  certain  daima  ofdtx- 
zena  of  Georgia  and  Alabam/a  on  account  of  losses  strained  by  depre-- 
daiions  of  the  Creek  Indians,  have  had  the  same  under  consiaerationy. 
and  report  : 

That  a  bill  having  the  same  object  was  referred  to  your  committee 
the  first  session  of  tne  thirty-third  Congress,  and  was  then  fully  and 
careftiUy  examined,  and  was  reported  back  to  the  Senate,  with  a  re- 
commendation in  favor  of  its  passage.  Your  committee  fully  adopt 
the  report  then  made,  and  herewith  annex  a  copy  of  it,  and  report 
back  the  bill,  with  the  same  recommendation. 

In  Senate— ^^Z  20,  1854. 

The  Committee  on  Indian  Affairs,  to  whom  toas  referred  Senaie  biU 
No.  53,  entitled  ^^  A  hUL  to  authorize  the  payment  of  certain  daims 
for  depredations  and  spoliations  during  Ihe  liostUities  with  the  Creek 
and  Seminole  Indians  in  1836  and  1837,"  have  had  the  same  under 
consideration^  and  report : 

That  in  the  year  1852  the  United  States  made  a  treaty  with  the 
Creek  Indians,  by  which  they  ceded  all  their  lands  lying  east  of  the 
Mississippi,  reserving  to  each  head  of  a  family  a  specified  quantity  of 
land,  who  was  entitled  to  hold  the  reservation  in  fee  simple,  indepen- 
dent of  the  tribe.  These  lands  were  situated  wholly  in  the  State  of 
Alabama.  It  was  stipulated  in  the  treaty  that  the  owners  of  these 
reservations  might  occupy  or  sell  them  at  their  pleasure,  the  contracts 
of  sale  being  subject  to  approval  by  the  government,  to  prevent  impo- 
sition upon  the  Indians.  While  the  Indians  were  not  obliged  by  the 
treaty  to  emigrate,  but  might  remain  in  Alabama  if  they  chose  to  do 
so,  the  United  States  set  apart  and  guarantied  to  them  a  large  tract 
of  country  west  of  the  Mississippi  river.  After  the  ratification  of  the 
treaty,  and  immediately  after  the  surveys  were  made  and  the  reserva- 
tions were  set  apart  to  them,  the  Indians  commenced  selling  them  out 
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to  citizens  of  the  United  States,  under  the  sanction  and  approval^  and 
even  encouragement  of  the  government,  until  in  the  spring  of  1836 
scarcely  an  Indian  owned  a  single  acre  of  land  in  the  ceded  country. 
The  government,  also,  immediately  after  the  completion  of  the  surveys, 
put  all  the  balance  of  the  lands  ceded  to  it  by  the  Indians  into  market, 
and  great  numbers  of  citizens  bought  homes  and  settled  in  the  ceded 
country  in  the  midst  of  the  Indians.  The  Indians  having  sold  out 
their  lands  and  squandered  the  proceeds,  were  left  houseless  and 
homeless,  wanderers  and  outcasts,  and  in  utter'  destitution.  In  the 
spring  of  1836  the  whole  tribe  were  in  a  state  of  starvation,  and  began 
first  by  stealing,  then  by  begging,  and  finally  by  intimidation  and 
force,  to  extort  a  subsistence  from  the  persons  who  had  settled  in  the 
ceded  country  under  purchases  of  land  from  themselves  and  from  the 
government.  There  being  no  government  troops  stationed  in  the 
country,  and  the  settlements  being  still  sparse  and  inadequate  for 
mutual  protection,  and  the  authority  of  the  tribe  being  wholly 
inadequate  to  control  or  restrain  the  starving  Indians,  after  the  per- 
petration of  numerous  murders  by  them  privately,  it  was  deemed 
unsafe  to  reside  in  the  ceded  country,  and  almost  the  whole  popula- 
tion abandoned  their  homes,  left  such  of  their  property  as  could  not 
l)e  carried  away  in  a  hasty  flight,  and  sought  safety  in  Q-eorgia  and 
ihe  old  settlements  of  Alabama. 

After  the  whites  abandoned  their  homes,  marauding  parties  of  the 
Indians  continued  to  devastate  the  Indian  country,  and  made  occa- 
sional inroads  across  the  Chatahoochee  river  into  the  neighboring 
settlements  of  Georgia,  murdered  many  of  the  inhabitants,  and 
destroyed  and  carried  away  much  of  their  property.  Upon  informa- 
tion of  these  events,  the  governors  of  Georgia  and  Alabama  imme- 
diately called  into  service  a  large  body  of  volunteers,  and  marched 
them  into  the  disturbed  district ;  and  the  government  of  the  United 
States  ordered  troops  and  its  own  officers  to  Alabama  to  suppress 
these  outrages.  General  Jessup  having  been  ordered  to  Alabama  by 
the  general  government,  immediately  upon  his  arrival  in  the  country, 
accepted  the  services  of  from  1,300  to  1,500  friendly  Indians,  to  aid 
in  suppressing  the  outbreak,  and,  being  without  the  means  of  support, 
they  joined  in  the  general  plunder,  and  were  subsisted  upon  the 
property  of  the  unfortunate  citizens.  It  is  clearly  proven,  by  the 
evidence  of  the  commanding  officer  of  the  Indians,  (Colonel  Hogan,) 
that  this  band  of  Creeks,  in  the  service  of  the  United  States,  marched 
through  the  ceded  country,  slaughtered  the  cattle  and  hogs  belonging 
to  the  settlers,  and  seized  and  consumed  whatever  remnant  of  corn, 
bacon,  and  other  provisions  of  the  inhabitants,  had  escaped  the 
ravages  of  those  whom  they  called  the  hostile  Indians,  and  thus  the 
ruin  of  the  unfortunate  inhabitants,  begun  by  lawless  enemies,  was 
consummated  by  pretended  friends,  under  the  sanction  of  the  flag  of 
their  own  country.  It  is  proven  by  the  testimony  of  Colonel  John  B. 
Hogan,  an  agent  of  the  government,  and  ^^  acting  adjutant  and 
inspector  general  of  a  brigade  of  Indians,  under  the  chief  Opoth-le- 
Yoholo,"  that  he  raised  from  1,300  to  1,500  Indians  under  that  chief, 
at  the  instance  of  Governor  Clay  and  General  Jessup  5  marched  them 
into  the  disturbed  district,  and  was  '^ordered  by  General  Jessup  to 
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subsist  the  force  in  the  best  manner  (he)  could,  and  rtie)  had  forage 
parties  out  every  day  hunting  up  corn,  fodder,  and  beet."  He  further 
states,  ^^  that  as  soon  as  the  Indians  would  drive  up  a  gang  of  cows, 
calves,  or  oxen,  before  1  was  aware  of  their  being  in  any  part  of  my 
camp,  (which  was  very  extensive,  having  from  1,300  to  1,500  Indians 
scattered  all  over  the  hills  about  Big  Springs,)  those  Indians  that 
were  most  in  want  of  provisions  would  commence  shooting  them 
down.  In  this  way  an  immense  number  of  cattle  were  destroyed, 
and  a  great  many  more  than  were  required  for  the  actual  subsistence 
of  the  whole  army.  No  effort  of  mine,  and  of  the  white  persons  who 
were  with  me,  and  who  acted  as  officers  among  the  Indians,  could 
prevent  the  abuse  that  took  place  in  the  destruction  of  cattle." 

These  facts  are  abundantly  sustained  by  other  unquestionable  testi- 
mony, leaving  no  doubt  but  that  the  government  supported  its  own 
troops  by  an  indiscriminate  plunder  of  the  property  of  the  citizens  it 
was  bound  to  protect.  It  fiirther  appears,  that  as  soon  as  volunteer 
troops  could  be  collected  from  Georgia  and  Alabama  in  sufficient  num- 
bers to  repress  the  outrage  and  punish  the  affgressors,  nearly  all  of  the 
Indians,  who  had  been  engaged  in  these  depredations,  came  in  and 
surrendered  to  the  officers  of  the  United  States,  received  rations,  and 
were  protected  by  them,  and  emigrated  to  their  homes  west  of  the 
Mississippi  river ;  and  so  far  from  demanding  indemnity  from  them  for 
their  spoliations,  which  it  was  perfectly  in  its  power  to  obtain,  the  gov- 
ernment of  the  United  States  have  continued  to  pay  them  large  annual 
annuities,  and  occasionally  made  large  grants  of  money  to  them  under 
different  pretences,  wrung,  in  due  proportion,  from  the  hard  earnings  of 
these  plundered  citizens.  A  few  straggling  parties  only  of  these  In- 
dians refused  to  emigrate,  and  attempted  to  make  their  way  through 
Greorgia  to  the  hostile  Seminoles  in  Florida ;  they  were  pursued  by  the 
Georgia  troops,  and  those  of  them  who  escaped  being  killed  in  battle 
succeeded  in  this  effort ;  other  small  parties  concealed  themselves  in 
the  swamps  and  other  secure  places  in  the  ceded  country,  and  subse- 
quently to  the  general  emigration  recommenced  their  depredations,  but 
were  speedily  met,  defeated,  and  subdued  by  the  Alabama  volunteers, 
commanded  by  General  Wellborn. 

It  is  perfectly  clear  that  these  spoliations  were  not  committed  under 
any  authority  from  the  Creek  Nation  of  Indians,  but  they  were  the  law- 
less acts  of  roving  bands  of  Indians  seeking  plunder.  No  action  was 
fought  with  them  in  Alabama,  where  the  tribe  resided,  except  with  the 
small  parties  who  concealed  themselves  and  remained  after  the  body 
of  the  nation  had  removed ;  and  none  in  Q^or^ia  with  the  other  sinall 
parties,  who  were  overtaken  by  the  Georgia  militia,  in  their  plundering 
excursions,  or  in  their  attempts  to  get  into  Florida.  Therefore,  the 
whole  of  the  spoliations  committed  fall  clearly  within  the  principle  of 
the  various  intercourse  acts  passed  by  CSongress,  by  which  tnis  govern- 
ment has  bound  itself  to  compel  the  Indians  to  pay  for  such  outrages, 
or  to  indemnify  the  citizens  for  them  out  of  the  public  treasury.  Tnus 
far  the  government  have  done  neither  the  one  nor  the  other.  Cfompensa- 
tion  for  that  portion  of  the  spoliations  committed  by  Indians  in  tne  ser- 
vice of  the  United  States,  and  by  the  orders  of  its  officers,  is  demanded 
under  the  plain  letter  and  meaning  of  the  Constitution,  which  fully  sus- 
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tains  that  demand:  that  Constitution  declares  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation. 

Immediate  notice  was  given  of  these  depredations  to  the  government, 
and  earnest  appeals  were  made  to  it  by  the  sufferers  for  indemnity; 
and  Congress,  on  the  second  day  of  March,  1837,  passed  an  act  au- 
thorizing the  President  of  the  United  States  to  appomt  three  commis- 
sioners to  inquire  into  and  report  the  amount  and  nature  of  these  spo- 
liations. They  were  appointed,  entered  upon  tho  discharge  of  their 
duties,  visited  the  Creek  country,  heard  evidence  on  each  claim,  and, 
after  a  severe  scrutiny  of  the  claims,  rejecting  all  demands  for  con- 
sequential damages,  reported  the  actual  value  of  the  property  taken  or 
destroyed  by  the  Indians,  together  with  all  the  attendant  circumstances. 
This  report  was  submitted  to  Congress  by  the  President  on  the  27th  of 
January,  1838,  and  embraces  all  the  claims  for  which  payment  is 
sought  and  provided  for  by  the  bill  referred  to  your  committee.  The 
claimants  have  continued  from  time  to  time  to  urge  the  consideration 
and  payment  of  their  claims  by  Congress,  but  hitherto  in  vain. 

Your  committee  are  not  aware  of  any  objections  having  been  urged 
against  the  accuracy  of  the  claims  or  the  mode  of  ascertaining  them, 
except  by  the  injured  parties,  who  complain  that  consequential  damages 
ought  to  have  been  allowed^  and  that  the  commissioners  undervalued 
the  property  taken  and  destroyed  by  the  Indians.  The  only  objection 
to  their  payment  which  seems  heretofore  to  have  been  urged  is,  that 
these  depredations  were  committed  by  the  public  enemy  in  public  war, 
and  that  therefore  the  government  is  not  bound  to  indemnify  the  citizens 
for  them.  Thejfirst  and  sufficient  answer  to  this  objection  is,  that  if 
the  rulcybe  a  sound  one,  the  facts  do  not  warrant  its  application  to  these 
claims.  ^  The  soundness  of  the  rule  itself  is  open  to  grave  objections. 
It  is  against  principle,  and  the  authorities  upon  it  are  conflicting.'  The 
sound  and  fundamental  general  principle  of  the  social  system  is  that 
each  member  of  society  **  shall  only  bear  his  quota''  of  the  public  bur- 
dens or  public  calamities  either  in  peace  or  war.  It  being  the  duty  of 
society  to  protect  all  of  its  members,  even  when  the  State  is  really 
unable  to  perform  this  duty,  it  violates  the  principle  upon  which  it  is 
based  of  natural  equity,  not  compel  each  member  of  the  State  to  bear 
his  equal  proportion  of  injuries  committed  against  any  one  member 
even  by  the  public  enemy.  Grotius  says,  that  the  publicists  are 
divided  on  the  question,  and  Vattel,  who  seems  to  relieve  society  from 
the  absolute  obligation,  puts  it  mainly  on  the  ground  that  a  different 
rule  would  soon  ''exhaust  the  public  finances,"  but  he  fully  admits  its 
strict  justice  and  conformity  to  natural  equity.  He  says,  *'it  is  per- 
fectly consonant  to  the  duties  of  the  State  and  sovereign,  and  of  course 
perfectly  equitable,  and  even  strictly  just,  to  relieve,  as  far  as  possible, 
those  unhappy  sufferers  who  have  been  ruined  by  the  ravages  of  war, 
as  likewise  to  take  care  of  the  family  of  those  whose  head  and  support 
has  lost  his  life  in  the  service  of  the  State.  There  are  many  debts 
which  are  considered  as  sacred  by  the  man  who  knows  his  duty, 
although  they  do  not  afford  any  ground  of  action  against  him. ' '  But  if 
this  rule  is  sound,  it  is  not  universal.  Even  if  this  was  public  war, 
waged  by  public  authority  on  both  sides,  one  of  its  legitimate  objects 
on  one  side  was  to  secure  the  expenses  to  the  government  and  the 
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losses  to  the  citizens  of  conducting  it.  Vattel  says,  ''who  ever  uses  a 
citizen  ill,  indirectly  offends  the  State  which  is  bound  to  protect  this 
citizen ;  and  the  sovereign  of  the  latter  should  avenge  his  wrongs,  punish 
the  aggressor,  and,  if  possible,  oblige  him  to  make  full  reparation ; 
since  otherwise  the  citizen  would  not  obtain  the  ^reat  end  of  the  civil 
association,  which  is  safety."  All  publicists  admit,  that  it  is  not  just, 
but  that  it  is  the  duty  of  the  conqueror  to  compel  the  enemy  to  repair 
the  wrongs  which  his  own  injustice  has  occasioned.  This  government 
has  almost  uniformly  acted  upon  this  principle,  even  in  its  public  wars 
with  the  Indian  tribes  on  this  continent.  Stipulations  for  indemnity  for 
injuries  committed  in  war  are  to  be  found  scattered  through  all  the 
Indian  treaties  of  peace.  Such  provisions  are  to  be  found  in  all  the 
treaties  made  with  the  Creek  Indians,  from  the  treaty  of  Augusta,  in 
1783,  down  to  the  treaty  of  Indian  Springs,  in  1821*  establishing  the 
fact  that  the  government  has  uniforqdy  aemanded  of  the  Indians  in- 
demnity for  spoliations  committed  in  actual  public  war,  in  her  treaties 
of  peace,  and  has  compelled  the  Indians  to  pay  for  other  spoliations 
committed  by  the  tribes  not  in  public  war,  or  undertaken  herself  to  pay 
them  in  her  various  laws  regulating  intercourse  with  the  Indians ; 
therefore,  by  the  laws  of  nations,  the  uniform  policy  of  the  govern- 
ment exhibited  in  its  Indian  treaties^  these  claimants  would  be  entitled 
to  indemnity  even  if  these  spoliations  had  been  committed  in  a  public 
war.  But  in  this  case  there  was  no  treaty  of  peace,  for  the  reason 
that  there  was  no  public  war  by  the  nation. 

But  public  war  can  only  exist  by  authority  of  the  sovereign  power. 
The  evidence  is  full  and  conclusive  that  neither  the  sovereign  power 
of  the  Creek  nation  nor  any  other  public  authority  of  that  nation 
authorized  war  against  the  United  States  or  of  its  citizens  at  this  time. 
On  the  contrary,  the  nation  opposed  it,  and  its  head  chief,  Opath-le- 
Yo-ho-lo,  and  fifteen  hundred  warriors  enlisted  in  the  service  of  the 
United  States  to  suppress  this  lawless  violence  and  to  pifnish  the 
perpetrators.  The  spoliations  for  which  redress  is  now  sought  were 
caused  by  '^  predatory  expeditions,  undertaken  without  lawful  author- 
ity and  without  8ause,  as  likewise  without  the  usual  formalities,  and 
solely  with  the  view  to  plunder,"  and  is  therefore  excepted  by  Vattel 
and  all  the  approved  publicists  from  the  principles  under  which  re- 
dress is  here  sought  to  be  derived,  and  brings  it  within  the  principle 
under  which,  by  the  practice  of  all  civilized  nations,  the  citizen  or 
subject  has  been  held  entitled  to  indemnity,  and  under  which  this 
government  has  uniformly  extended  redress.  Your  committee,  there- 
fore, unanimously  recommend  the  passage  of  the  bill,  which  is  here- 
with reported  back  to  the  Senate. 
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JuLT  25,  1856— Ordered  to  be  printed. 


Mr.  Wadb  submitted  the  following 

REPORT. 

[To  accompany  Bill  S.  407.] 

The  Committee  of  Claims,  to  whom  was  referred  the  report  of  the  Court 
of  Claims  in  favor  of  the  claim  of  Francis  A,  Gibbons  and  Francis 
X.  Kelly y  report: 

Upon  a  review  of  this  case,  the  committee  concur  in  the  opinions  of 
the  court,  which  are  hereto  annexed  as  a  part  of  this  report ;  and 
recommend  the  passage  of  the  accompanjring  bill,  submitted  by  said 
court. 

GIBBONS  &  KELLY  w.  THE  UNITED  STATES. 

The  following  opinion,  in  the  case  of  Gibbons  &  Kelly  vs.  The  United 
States,  was  delivered  by  Judge  Scarburgh,  of  the  Court  of  Claims, 
Januarys,  1856: 

By  the  act  of  Congress,  approved  September  28,  1850,  entitled 
^'An  act  making  appropriations  for  light-houses,  light-boats,  buoys, 
&c.,  and  providing  for  the  erection  and  establishment  of  the  same, 
and  for  other  purposes,"  it  was  enacted  *Hhat  the  following  appropri- 
ations be,  and  the  same  are  hereby,  made,  and  directed  to  be  paid  out 
of  any  money  in  the  treasury  not  otherwise  appropriated,  to  enable 
the  Secretary  of  the  Treasury  to  carry  the  provisions  of  this  act  into 
effect." — (9  Stat,  at  Large,  500.)  Amongst  the  appropriations  therein 
mentioned  are  the  following : 

^^In  California. — For  a  light-house  at  Alcatraz  island ;  for  a  light- 
house at  Point  Conception,  and  a  fog-signal;  for  a  light-house  on 
Battery  Point,  entrance  of  the  bay  of  San  Francisco  ;  for  a  light-house 
at  San  Diego  ;  for  a  light-house  and  fog-signal  at  Monterey ;  for  a 
light-house  at  the  island  of  Faralones,  off  the  harbor. of  San  Francisco, 
and  a  fog-signal,  and  for  the  transportation,  erection,  and  placing  the 
same,  ninety  thousand  dollars. 

*'/r>  Oregon, — For  a  light-house  on  Cape  Disappointment,  at  the 
mouth  of  the  Columbia  river  ;  one  on  an  island  off  Cape  Flattery,  at 
the  entrance  of  the  straits  of  Fuca,  and  one  at  new  Dungenness ; 
twelve  iron  can-buoys  in  Columbia  river,  and  the  transportation,  erec- 
tion, and  placing  the  same,  fidj-three  thousand  one  hundred  and  forty 
dollars."— (Ibid,  503.) 
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By  a  fiimilar  statute,  with  the  same  title,  approved  March  3,  1851, 
the  following  appropriations  were  made : 

^^  Oregon. — For  a  light-house  and  fog-signal  at  Umpqua,  fifteen 
thousand  dollars ;  for  fog-signals  for  the  light-houses  at  Oape  Disap- 

S ointment,  Cape  Flattery,  and  New  Dungenness,  three  thousand 
ollars.  ^ 

^^Cali/oimia. — For  a  light-house  at  Humboldt  harbor,  fiileen  thou- 
sand dollars."— (Ibid,  628,) 

On  the  30th  day  of  April,  A.  D.  1852,  a  contract  was  made  between 
the  petitioners,  of  the  first  part,  and  the  Secretary  of  the  Treasury, 
for  and  on  behalf  of  the  United  States,  of  the  second  part.  It  recited 
as  follows:  **  Whereas,  by  an  act  of  Congress,  approved  September  28, 
1850,  there  was  appropriated  for  a  light-house  at  Alcatraz  island;  for 
a  light-house  at  Point  Conception  and  a  fog-signal ;  for  a  light-house 
at  Battery  Point,  entrance  of  the  bay  of  San  Francisco  ;  for  a  light- 
house at  San  Diego  ;  for  a  light-house  and  fog-signal  at  Monterey ; 
for  a  light-house  at  Faralones,  off  the  harbor  of  San  Francisco,  and  8 
fog-signal,  in  the  State  of  California,  and  for  the  transportation,  erec- 
tion, and  placing  the  same,  the  sum  of  ninety  thousand  dollars ;  and 
by  the  act  of  3d  March,  1851,  for  a  light-house  at  Humboldt  harbor, 
in  said  State  of  California,  the  sum  of  fifteen  thousand  dollars ;  and 
by  both  of  said  acts  for  a  light-house  and  fog-signal  at  Cape  Disap- 
pointment, in  the  Territory  of  Oregon,  appropriations  were  also  made. 

^^And  ti;^er6a5  the  said  parties  of  the  first  part  have  undertaken, 
and  hereby  agree  and  contract  to  erect  the  said  several  light-house 
structures  above  mentioned,  at  the  several  points  already  indicated,  or 
to  be  indicated,  as  the  sites  theroof,  by  the  oflScers  of  the  Coast  Survey, 
of  either  brick  or  stone^  as  tliey  may  elect,  upon  the  plans  and  accord- 
ing to  the  printed  specifications  hereto  attached,  except  that  the  best 
quality  of  lime  and  sand  mortar  may  be  substituted  for  cement,  and 
in  the  structure  to  be  erected  at  Cape  Disappointment  the  tower  to  be 
detached  from  the  keeper's  dwellings  as  recommended  by  the  report 
of  Lieutenant  A.  M.  Harrison ;  and  that  the  heaviest  description  of 
tin,  prepared  and  painted  in  the  best  mode,  be  substituted  for  slate  in 
the  construction  of  the  roofs  of  the  several  structures,  and  to  finish 
and  complete  the  same  on  or  before  the  first  day  of  November,  1853." 

Then  follow  covenants  by  the  petitioners  for  the  fitting  up  of  the  illu- 
minating apparatus,  the  particulars  of  which  it  is  not  necessary  now  to 
mention.    The  contract  contains  the  following  additional  stipulations: 

^*  And  it  is  understood  and  agreed  that  the  party  of  the  second  part 
is  to  have  the  privilege  of  fiirnishing  any  or  all  of  said  light-houses 
with  the  French  lens,  instead  of  the  apparatus  hereinbefore  described, 
at  the  proper  cost  and  charges  of  the  United  States,  and  that  in  such 
case  the  parties  of  the  first  part  will  deduct  from  the  gross  sum  of  this 
contract  the  cost  of  the  lighting  apparatus  herein  stipulated  to  be  fur- 
nished by  them ;  and  it  is  further  agreed  that  the  party  of  the  second 
part  may,  at  his  option,  dispense  with  the  erection  of  the  several  fog- 
signals  hereinbefore  mentioned,  and  that  in  such  an  event  the  cost  of 
them  is  to  be  deducted  from  the  gross  amount  of  this  contract.  And 
the  said  Thomas  Corwin,  Secretary  of  the  Treasury,  as  aforesaid,  for 
and  on  behalf  of  the  United  States,  as  aforesaid,  agrees  and  stipulates 
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that  upon  the  completion  of  the  said  several  structures  according  to 
the  subjoined  plans  and  specifications,  with  the  exceptions  indicated, 
and  upon  the  delivery  and  setting  up  of  the  lighting  apparatus  ac- 
cording to  the  terms  of  this  agreement,  and  the  inspection  and  appro- 
val thereof  by  the  collector  of  the  district  in  which  any  of  the  said 
structures  may  be  situated,  or  other  authorized  agent  of  the  Treasury 
Department,  to  be  appointed  by  the  Secretary  of  the  Treasury,  he, 
the  said  party  of  the  second  part,  will  cause  to  be  paid  to  the  said 
parties  of  the  first  part,  or  their  assigns,  the  sum  of  one  hundred  and 
thirty-six  thousand  dollars.  And  the  said  party  of  the  second  part, 
for  and  on  behalf  of  the  United  States,  further  agrees  and  stipulates 
that,  upon  the  completion  as  aforesaid  of  each  or  any  one  or  more  of 
said  structures  according  to  the  agreement,  the  sum  of  fifteen  thou- 
sand dollars  is  to  be  paid  for  each  of  those  on  the  coast  of  California, 
and  thirty-one  thousand  for  that  in  Oregon,  with  a  reservation  of 
twenty  per  cent,  on  the  Oregon  light-house,  unless  it  be  the  last  one 
completed. 

**  And  it  is  further  agreed  between  the  parties  to  this  contract  that, 
in  consideration  of  the  advances  of  money  to  be  made  by  the  parties  of 
the  first  part  for  the  illuminating  apparatus  and  other  materials  for 
the  said  several  light-houses  to  be  sent  from  Atlantic  ports,  as  soon 
as  the  said  illuminating  apparatus,  lantern  fixtures,  fog-signals, 
oil  vessels,  and  tin  are  shipped  and  insured,  and  the  policy  of  in- 
surance is  assigned  and  delivered,  accompanied  by  a  duplicate  of  the 
bill  of  lading  to  the  said  party  of  the  second  part,  and  upon  the 
execution  and  delivery  of  a  penal  bond  in  the  sum  of  seventy-five 
thousand  dollars,  with  security,  to  the  satisfaction  and  approval  of  the 
said  party  of  the  second  part,  conditioned  for  the  faithful  execution  of 
this  contract  on  the  part  of  the  said  parties  of  the  first  part,  he,  the 
said  party  of  the  second  part,  will  thereupon  pay  and  advance  to  the 
said  parties  of  the  first  part,  or  their  order,  the  sum  of  thirty-five 
thousand  dollars  ;  and  the  said  party  of  the  second  part  further  agrees 
and  stipulates  that,  in  case  a  revenue  cutter,  or  other  public  vessel  of 
the  United  States,  should  be  proceeding  to  the  Pacific  coast  at  or  about 
the  time  said  above  named  illuminating  apparatus,  lantern  fixtures, 
fog-signals,  oil  vessels,  and  tin,  together  with  the  entire  wood-work 
of  said  several  light-houses,  except  the  joists  and  rafters,  are  ready  for 
shipment,  the  same  will  be  taken  on  board  of  said  vessel  and  delivered 
to  the  collector  of  San  Francisco  free  of  charge  to  the  said  parties  of 
the  first  part ;  and  in  the  event  that  no  such  vessel  is  sent  as  aforesaid, 
that  then^  and  in  that  case,  the  said  party  of  the  second  part  will  be 
hound  to  otherwise  transport  the  said  articles  by  other  vessel  or  vessels 
free  of  freight  to  San  Francisco,  provided  the  entire  freight  on  the 
wood-work  does  not  exceed  two  thousand  five  hundred  dollars^  exclu- 
sive of  the  freight  on  the  other  articles ;  and  provided,  further,  that 
in  case  the  said  articles  are  transported  by  the  parties  of  the  first  part, 
the  party  of  the  second  part  will  pay  therefor,  upon  the  production  to 
him  of  the  evidences  of  such  shipment  as  hereinbefore  mentioned,  the 
usual  and  customary  cost  of  the  freight  thereof. 

^^  And  it  is  further  agreed  and  stipulated  that  the  said  articles  so  to 
be  shipped  as  aforesaid  are  not  to  be  delivered  to  the  said  parties  of 
the  first  part  at  San  Francisco,  but  the  same  are  to  remain  in  the  poa- 
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session  of  the  collector  until  delivered  at  the  several  points  where  tho 
same  are  to  bo  used,  and  to  which  several  places  they  are  to  be  trans- 
ported under  the  authority  of  said  collector,  when  required  by  the 
said  parties  of  the  first  part,  in  a  revenue  cutter  of  the  United  States, 
or  other  vessel ;  the  said  parties  of  the  first  part  being  also  required 
to  send  therewith  in  said  cutter  a  competent  artisan  and  a  sufficient 
number  of  workmen  to  place  said  apparatus  and  fixtures  without  un- 
necessary delay  in  the  several  towers  erected  for  their  reception.  It  in 
to  be  understood,  however,  that,  in  case  the  said  parties  of  the  first 
part  shall  prefer  to  ship  the  said  illuminating  apparatus,  lantern,  fix- 
tures, fog-signals,  wood-work,  and  other  accessories,  or  any  other  part 
thereof,  directly  to  the  several  points,  and  place  the  same  in  the  seve- 
ral structures  without  going  to  San  Francisco,  they,  the  said  parties 
of  the  first  part,  shall  have  the  right  and  privilege  to  do  so. 

**It  is  further  understood  that  the  advance  payment  of  thirty-five 
thousand  dollars  herein  provided  for  is  to  be  deducted  from  the  specific 
payments  upon  each  light-house,  as  the  same  are  respectively  finished, 
m  ekpro  rata  proportion — that  is  to  say,  three  thousand  eight  hundred 
and  sixty  dollars  of  the  said  advance  payment  are  to  be  deducted  from 
the  price  of  each  of  the  several  li^ht-houses  in  California,  and  the 
sum  of  seven  thousand  nine  hundred  and  eighty  dollars  from  the  price 
of  that  in  Oregon.*' 

This  contract  was  subsequently  modified  in  certain  respects,  which 
need  not  for  the  present  be  particularly  noticed. 

The  petitioners  allege  '*that  the  Acting  Secretary  of  the  Treasury 
required  them  to  assign,  and  they  did  assign  to  the  government,  bj 
way  of  indemnity  for  the  advance  or  pre-payment  of  tho  sura  of 
^5,000  on  their  said  contract,  the  policies  of  insurance  and  bills  of 
lading,  not  only  for  the  fixtures,  oil-vessels,  tin,  and  all  the  wood- 
work, except  the  joists  and  rafters,  but  for  all  and  every  material 
shipped  by  your  petitioners  for  California,  and  designe<l  for  use  in 
the  construction  of  said  light-houses."  They  farther  allege  ^Hhat 
said  goods  were  transported  at  the  expense  of  the  government  in  the 
barque  Oriole  to  San  Francisco,  and  there  delivered  to  the  collector  of 
customs  of  that  port."  These  allegations,  at  the  present  stage  of  this 
cause,  must  be  taken  to  be  true. 

By  the  act  of  Congress  approved  August,  31,  A.  D.  1852,  with  the 
same  title  as  the  act  first  above  mentioned,  approved  September  28, 
A.  D.  1850,  the  following  appropriation  was  made:  **For  the  com- 
pletion of  light-houses  in  California  and  Oregon,  one  hundred  and 
twenty  thousand  dollars. — (10  Stat,  at  Large,  118.) 

On  the  eighth  day  of  February,  A.  D.  eighteen  hundred  and  fifty- 
three,  a  charter  party  was  entered  into  between  the  petitioners,  own- 
ers of  the  barque  Oriole,  of  the  first  part,  and  Beverly  C.  Sanders, 
collector  of  the  port  of  San  Francisco,  acting  on  behalf  of  the  govern- 
ment of  the  United  States,  of  the  second  part.  It  contains  the  follow- 
ing stipulations:  "  That  the  said  parties  of  the  first  part,  for  and  in 
consideration  of  the  covenants  and  agreements  hereinafter  mentioned, 
to  be  kept  and  performed  by  the  said  party  of  the  second  part,  do 
covenant  and  agree,  on  the  freighting  and  chartering  of  the  said  ves- 
sel to  the  said  party  of  the  second  part,  for  the  conveyance  of  mate- 
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rials  for  light-houses  to  Monterey,  Point  Conception,  San  Diego,  the 
Faralones,  Humboldt  bay,  the  mouth  of  Columbia  river,  and  buch 
other  points  as  may  be  designated  by  the  said  party  of  the  second 
part,  or  by  the  duly  authorized  agent  of  the  United  States  govern- 
ment, on  the  terms  following — that  is  to  say : 

**  First.  The  parties  of  the  first  part  do  engage  that  the  gaid  vessel, 
in  and  during  the  time  that  she  shall  be  thus  employed,  shall  be  kept 
tight,  staunch,  well  fitted,  tackled,  and  provided  with  every  requisite, 
and  with  men  and  provisions  necessary  for  such  service. 

^*  Second.  The  said  parties  of  the  first  part  do  engage  further  to  con- 
vey and  provision  such  agents  of  the  government,  and  such  artizans 
and  operatives  as  may  be  necessary,  to  be  transported  with  the  mate- 
rials for  the  purpose  of  erecting  the  light-houses  to  be  constructed. 

**  Third.  The  said  parties  of  the  first  part  do  engage  further  to  take 
and  receive  on  board  said  vessel,  during  the  continuance  of  this 
charter,  all  such  materials  as  may  be  shipped  by  the  party  of  the  sec- 
ond part,  or  the  duly  authorized  agents  of  the  United  States  govern- 
ment. 

''  Fourth.  The  said  parties  of  the  first  part  do  engage  further  to 
land  and  deliver  the  materials,  operatives,  and  artizans  aforesaid,  at 
the  points  which  may  be  selected  as  the  sites  for  the  light-houses  by 
the  duly  authorized  agents  of  the  United  States  government. 

*' Fifth.  The  said  parties  of  the  first  part  do  engage  further  that 
this  charter  party  is  to  continue  until  the  whole  of  the  materials  are 
transported  to  the  sites  where  the  light-houses  are  to  be  erected,  and 
is  to  terminate  as  soon  as  all  the  materials  are  delivered  in  pursuance 
of  its  requirements :  Provided,,  however ^  That  this  charter  shall  be 
approved  by  the  Secretary  of  the  Treasury  ;  and  if  it  shall  not  be  ap- 
proved by  the  said  Secretary,  then  it  shall  cease  and  terminate  on  the 
day  when  notice  of  the  disapproval  of  the  said  Secretary  shall  be  re- 
ceived by  the  said  parties  of  the  first  part,  or  either  of  them,  or  on 
such  day  as  the  said  Secretary  shall  designate  after  the  receipt  of  the 
notice  by  the  parties  of  the  first  part. 

'*  And  the  said  party  of  the  second  part,  on  behalf  of  the  United 
States  government,  for  and  in  consideration  of  the  covenants  and 
agreements  to  be  kept  and  performed  by  the  said  parties  of  the  first 
part,  does  covenant  and  agree  with  the  said  parties  of  the  first  part  to 
charter  and  hire  the  said  vessel  as  aforesaid,  and  to  pay  to  the  said  par- 
ties of  the  first  part,  or  their  agents,  for  the  charter  or  freight  of  the 
said  vessel  during  the  time  the  said  vessel  may  be  engaged  under  this 
charter,  the  sum  of  three  thousand  dollars  for  each  and  every  month, 
payable  monthly  at  the  end  of  each  and  every  month ;  it  being  under- 
stood and  agreed  upon  that  this  charter  shall  commence  from  the  day 
of  the  date  hereof. ' ' 

Before  this  charter  party  was  made,  the  petitioners  **  performed,  at 
their  own  cost,  the  transportation  for  the  two  light-houses  on  Battery 
Point  and  Alcatraz  island."  Afterwards  they  ''proceeded  under  the 
charter  party  and  performed  the  transportation  for  the  light-houses  at 
Monterey  and  Faralones,  and  on  the  way  to  Cape  Disappointment  said 
vessel  was  wrecked,  and  the  materials  on  board,  being  principally 
those  of  four  light-houses,  totally  lost.*' 
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In  the  early  part  of  the  first  session  of  the  thirty-third  Congress, 
the  petitioners  presented  a  memorial  to  the  Senate  of  the  United 
States.  It  was  referred  to  the  Committee  of  Claims,  who  made  a 
report.  They  also  submitted  an  estimate  of  the  amount  of  an  appro- 
priation, supposed  to  be  necessary  to  meet  their  claims,  to  the  Secre- 
tary of  the  Treasury,  who  communicated  it  to  Congress,  and  by  the 
act  of  the  4th  of  August,  A.  D.  1854,  the  following  appropriation  was 
made :  **  For  completing  the  light-houses  on  the  coast  of  California  and 
Oregon,  the  sum  of  $59,434:  Provided^  That  it  shall  be  the  duty  of 
the  Secretary  of  the  Treasury  to  pay  the  contractors  for  building  the 
light-house  on  Point  Loma,  near  San  Diego,  what  the  same  is  rea- 
sonably worth."  The  sum  thus  appropriated  was  the  exact  amount 
of  the  estimate  submitted  by  the  petitioners.  The  caption  of  this 
estimate  was  as  follows:  ^^  Memorandum  of  amounts  due  Gibbons  and 
Kelly  for  light- house  structures,  transportation,  (tc,  in  California  and 
Oregon;'*  and  it  contained,  amongst  others,  the  following  items:  (a) 
'*  Loss  of  materials  assigned  to  government  by  wreck  of  barque  Oriole, 
$10,558.''  (b)  *'  Paid  eighteen  hands  for  fifty  days'  time,  board,  pass- 
age back  to  San  Francisco,  occasioned  by  loss  of  barque  Oriole,  $4,390." 

On  the  10th  day  of  January,  A.  D.  1855,  the  Senate  adopted  the 
following  resolution: 

^^  Resolved,  That  the  Secretary  of  the  Treasury  furnish  the  Senate 
with  all  the  original  papers,  including  the  report  of  the  Commissioner  of 
Customs,  in  relation  to  the  claim  of  Gibbons  and  Kelly,  the  contractors 
for  building  the  light-houses  in  Oregon  and  California,  for  the  balance 
which  they  state  is  due  them ;  and  that  he  also  report  to  the  Senate 
the  amount  he  has  paid  said  contractors  out  of  the  appropriation  of 
$59,434  made  at  the  last  session  of  Congress  to  pay  said  claim,  and 
how  much  of  said  appropriation  remains  unexpended.*' 

The  petitioners  claim  that  the  United  States  are  liable  to  them — 

1.  For  the  value  of  the  goods  lost  in  the  Oriole  ;  and 

2.  For  the  consequential  damages  claimed  by  them  in  their  estimate 
above  mentioned. 

The  petition  embraces  other  items  ;  but  the  argument  which  has 
been  submitted  related  chiefly  to  these  two.  We  deem  it  necessary  now 
only  to  consider  the  former. 

1.  Are,  then,  the  United  States  liable  to  the  petitioners  for  the  value 
of  the  goods  lost  in  the  Oriole  ? 

This  question  involves  the  necessity  of  determining  the  proper  con- 
struction as  well  of  the  original  contract  as  of  the  charter  party. 

We  will  first  consider  the  original  contract.  Appropriations  had 
been  made  by  acts  af  Congress,  as  we  have  seen,  for  the  erection  of 
several  light-houses  in  California  and  Oregon,  and  the  object  of  this 
contract  was  to  carry  those  acts  into  execution.  The  petitioners  un- 
dertook to  construct  the  light-houses  ;  but  the  work  to  be  done  before 
the  materials  were  actually  put  into  the  several  structures  was  under- 
taken in  part  by  the  United  States,  and  in  part  by  the  petitioners.  It 
was  deemed  expedient  that  the  necessary  materials  should  be  procured 
in  the  Atlantic  States,  transported  thence  to  San  Francisco,  and  there 
delivered  to  the  collector  of  that  port.  The  duty  of  procuring  the  ma- 
terials and  shipping  them  was  undertaken  by  the  petitioners.    A  pay- 
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ment  in  advance  was  to  be  made  by  the  United  States  to  the  petitioners 
for  the  illuminating  apparatus  and  other  materials  for  the  light-houses 
to  be  sent  from  Atlantic  ports.  The  language  of  the  contract  upon 
this  point  is,  ''that  in  consideration  of  the  advances  of  money  to  be 
made  by  the  parties  of  the  first  part  for  the  illuminating  apparatus 
and  other  materials  for  the  said  several  light-houses  to  be  sent  from 
Atlantic  ports,  that,"  &c.  This  payment  in  advance  was  to  be  made 
as  soon  as  the  illuminating  apparatus,  lantern,  fixtures,  fog-signals, 
oil  vessels,  and  tins  should  be  shipped  and  insured,  and  the  policy  of 
insurance,  accompanied  by  a  duplicate  of  the  bill  of  lading,  assigned 
and  delivered  to  the  United  States,  and  upon  the  execution  and  deliv- 
ery of  the  penal  bond  required  by  the  contract.  After  the  delivery  of 
the  materials  to  the  collector  of  the  port  of  San  Francisco,  they  were 
to  remain  in  his  possession  until  the  petitioners  should  require  them 
to  be  transported  to  the  several  places  where  they  were  to  be  used, 
when  they  were  to  be  transported  to  those  points  under  his  authority 
in  a  revenue  cutter  of  the  United  States,  or  other  vessel.  Such  was 
the  original  contract,  so  far  as  it  bears  directly  upon  the  point  now 
under  consideration. 

The  petitioners  insist  that,  under  the  proper  construction  of  this  con- 
tract, upon  the  assignment  of  the  policy  of  insurance  and  the  bill  of 
lading  to  the  United  States,  they  became  the  owners  of  the  materials 
embraced  by  those  instruments.  In  considering  the  legal  effect  and 
operation  of  the  contract  with  reference  to  this  point,  it  is  proper  to 
view  it  in  connexion  with  the  first  section  of  the  act  of  Congress  of 
January  31,  A.  D.  1823,  (3  Stat,  at  Large,  723,)  which  is  as  follows  : 
'^  No  advance  of  money  shall  be  made  in  any  case  whatever  ;  but  in  all 
cases  of  contracts  for  the  performance  of  any  service,  or  the  delivery  of 
articles  of  any  description,  for  the  use  of  the  United  States,  payment 
shall  not  exceed  the  value  of  the  service  rendered,  or  of  the  articles 
delivered  previously  to  such  payment:  Provided^  That  it  shall  be 
lawful,  unaer  the  special  direction  of  the  President  of  the  United  States, 
to  make  such  advances  to  the  disbursing  officers  of  the  government  as 
may  be  necessary  to  the  faithful  and  prompt  discharge  of  their  respect- 
ive duties,  and  to  the  fulfilment  of  the  public  engagements :  And  pro- 
vided also,  That  the  President  of  the  United  States  may  direct  such 
advances  as  he  may  deem  necessary  and  proper  to  such  persons  in  the 
military  and  naval  service  as  may  be  employed  on  distant  stations, 
where  the  discharge  of  the  pay  and  emoluments  to  which  they  may  be 
entitled  cannot  be  regularly  effected."  This  case,  it  is  obvious,  does 
not  fell  within  either  of  the  exceptions  in  the  statute,  because  the  pe- 
titioners were  neither  disbursing  officers  of  the  government  nor  persons 
employed  in  the  military  or  naval  service  of  the  United  States  ;  but 
the  general  enactment  has  a  direct  application  to  it.  The  contract 
was  doubtless  made  with  reference  to  the  statute,  and  hence  we  find 
that  it  particularly  specifies  taken  and /or  what  the  payment  in  advance 
was  to  be  made. 

The  statute  forbids  advances  of  public  money  in  all  cases  ;  but  in 
cases  of  contracts  for  the  performance  of  any  service,  or  the  delivery  of 
articles  of  any  description  for  the  use  of  the  United  States,  it  allows 
payment  to  be  made  not  exceeding  the  value  of  the  service  rendered, 
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or  of  the  articles  delivered  previously  to  such  payment.  An  advance 
of  money  on  contract,  strictly  speaking,  is  a  payment  made  before  an 
equivalent  is  received.  It  is  such  an  advance  that  is  forbidden  by  this 
statute.  It  distinguishes,  it  will  be  observed,  between  an  advance 
and  a  payment.  The  payment  which  it  contemplates  is  a  payment 
for  a  full  equivalent  received,  as  contradistinguished  from  a  payment 
or  an  equivalent  expected.  The  former  it  allows  ;  the  latter  it  forbids. 
It  prescribes  three  requisites  to  constitute  a  valid  payment :  first,  that 
it  be  a  payment  in  the  sense  of  the  statute  ;  second,  that  it  be  made  in 
a  case  of  contract  for  the  performance  of  some  service,  or  the  delivery 
of  articles  of  some  description  for  the  use  of  the  United  States  ;  and 
third,  that  it  shall  not  exceed  the  value  of  the  service  rendered,  or  of 
the  articles  delivered  previously  to  such  payment. 

In  the  construction  of  the  contract  now  under  consideration,  we 
must  presume,  as  already  indicated,  that  the  parties  not  only  had 
this  law  in  contemplation,  but  meant  to  conform  to  it.  If,  therefore, 
it  be  susceptible  of  two  constructions,  one  consistent,  and  the  other 
inconsistent,  with  the  statute,  the  former  construction  must  be  adopted. 
*'It  is  a  general  rule,"  saith  Lord  Coke,  *^that  whensoever  the  words 
of  a  deed,  or  of  the  parties  without  deed,  may  have  a  double  intend- 
ment, and  the  one  standeth  with  law  and  right,  and  the  other  is 
wrongful  and  against  law,  the  intendment  that  standeth  with  law 
shall  be  taken."— 1  Coke  upon  Litt.,  620,  (Thomas's  Ed.)  In  Shore 
V8,  Wilson,  9  CI.  and  Fin.,  397,  Lord  Lyndhurst  said:  ''The  rule  is 
this,  and  it  is  a  fair  and  proper  rule,  that  where  a  construction,  con- 
sistent with  lawful  conduct  and  lawful  intention,  can  be  placed  upon 
the  words  and  acts  of  parties,  you  are  to  do  so,  and  not  unnecessarily 
to  put  upon  these  words  and  acts  a  construction  directly  at  variance 
with  what  the  law  prohibits  or  enjoins."  This  doctrine  is  so  mani- 
festly in  accordance  with  the  dictates  of  justice  and  of.  common  sense 
that  a  further  citation  of  authority  in  support  of  it  cannot  be  necessary. 
But  the  fair  and  natural  construction  of  the  contract  in  this  case — that 
which  is  suggested  by  the  proper  signification  of  the  language  employed 
— is  entirely  consistent  with  the  requirements  of  the  statute.  (1.)  The 
payment  provided  for  in  it  is  precisely  the  kind  of  payment  contem- 
plated by  the  statute.  It  was  called  a  payment  in  the  contract.  In 
one  part  of  the  contract  it  is  spoken  of  as  ''advances  to  be  made,"  but 
the  direct  stipulation  to  make  it  is  "  will  thereuponjoay  and  advance." 
But  what  essentially  characterizes  it  as  a  payment  authorized  by  the 
statute  is,  that  it  was  not  to  be  made  until  after  the  equivalent  was 
received  by  the  United  States.  (2.)  It  was  made  for  services  rendered 
and  articles  delivered  for  the  use  of  the  United  States ;  for  it  was  not 
to  be  made  until  after  the  bill  of  landing  and  policy  of  insurance 
were  assigned  and  delivered  to  the  United  States.  The  articles  must 
be  regarded  as  delivered  for  the  iise  of  the  United  Slates ,  because  not 
only  was  an  assignment  of  the  bill  of  lading  and  of  the  policy  of 
insurance  the  appropriate  method,  under  the  circumstances,  of  such 
delivery,  and  so  to  interpret  the  contract  is  alike  consistent  with  its 
words  and  the  provisions  of  the  statute,  but  any  other  interpretation 
would  render  it  violative  of  the  statute.  (3.)  The  services  rendered 
and  the  articles  delivered  before  the  payment  was  made  may  well  be 
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presumed  to  have  been  considered  a  fair  equivalent  for  the  amount  of 
the  payment. 

It  is,  therefore,  apparent  that  the  contract  in  this  case  conformed  to 
the  three  requisites  of  the  statute  already  noticed.  The  assignment 
and  delivery  of  the  bill  of  lading,  and  of  the  policy  of  insurance  to 
the  United  States,  were  equivalent  to,  and  in  effect  were,  a  delivery 
to  them  of  the  articles  which  had  been  shipped,  (Newson  vs,  Thorn- 
ton, 6  East.,  R.  41 ;)  and  the  delivery,  as  we  have  seen,  was  for  the  use 
of  the  United  States.  But  a  delivery  of  articles  for  a  valuable  con- 
sideration to  tlie  United  States  for  their  use  is  the  most  expressive 
form  in  which  the  transfer  of  the  property  in  sucli  articles  to  them 
could  be  made.  We  are,  therefore,  of  the  opinion  that  upon  the  as- 
signment and  delivery  of  the  bill  of  lading  and  ])olicy  of  insurance, 
and  the  receipt  by  the  petitioners  of  the  stipulated  payment,  the 
mat<jrials  became  the  absolute  property  of  the  United  States. 

The  covenant  on  the  part  of  the  United  States  to  transport  those 
materials  from  San  Francisco  to  the  several  places  where  they  were  to 
be  used  when  required  by  the  petitioners  was  express  and  uncondi- 
tional. Ever  since  the  leading  case  of  Paradine  V8,  Jane  Aleyn,  R. 
267,  it  has  been  the  settled  doctrine  of  the  common  law  that  where 
the  law  creates  a  duty  or  charge,  and  the  party  is  disabled  to  perform 
it  without  any  default  in  him,  and  hath  no  remedy  over,  there  the 
law  will  excuse  him.  But  when  the  party,  by  his  own  contract, 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good, 
if  he  may,  notwithstanding  any  accident  by  inevitable  necessity,  be- 
cause he  might  have  provided  against  it  by  his  contract.  In  that 
case,  which  was  an  action  of  debt  ibr  rent,  the  defendant  pleaded  that 
a  certain  German  prince,  by  name  Prince  Rupert,  an  alien  born,  an 
enemy  to  the  king  and  kingdom,  had  invaded  the  realm  with  a  hostile 
array,  and  with  the  same  force  had  entered  upon  the  defendant's  pos- 
session, and  him  expelled  and  held  out  of  possession,  whereby  he 
could  not  take  the  profits  ;  upon  demurrer,  the  plea  was  held  bad. 

A  lessee  of  a  house,  who  covenants  generally  to  repair,  is  bound  to 
rebuild  it  if  it  be  burned  by  an  accidental  fire.  Bullock  vs.  Dommitt, 
6  T.  R.,  650.  On  a  covenant  to  build  a  bridge  in  a  substantial  man- 
ner, and  to  keep  it  in  repair  for  a  certain  time,  the  party  is  bound  to 
rebuild  the  bridge,  though  it  be  broken  down  by  an  unusual  and  ex- 
traordinary flood.  Brecknock  Co.  vs,  Pritchard,  6  T.  R.,  750.  In  that 
case  Lord  Kenyon,  C.  J.,  said:  ^' The  principle  stated  by  the  counsel 
for  the  plaintiffs  is  the  true  one;  if  the  defendants  had  chosen  to  ex- 
cept any  loss  of  any  kind,  it  should  have  been  introduced  into  the 
contract  by  the  way  of  exception.  It  is  sufficient  to  say  here  that  the 
contract  of  the  defendants  extends  to  this  case,  that  they  have  not 
fulfilled  it,  and,  therefore,  that  they  are  answerable," 

The  same  doctrine  is  held  in  Atkinson  vs.  Ritchie,  (10  East.  R.  530,) 
Barker  vs.  Hodgson,  (3  Mau.  &  Sel.  267,)  Shubrick  vs.  Salmond,  (3 
Burr.  R.,  1637,)  and  in  other  cases.  In  the  case  of  Barker  vs.  Hodg- 
son, tha  charterer  of  a  ship,  who  covenanted  to  send  a  ship  alongside, 
at  a  toreign  port,  .was  not  excused  from  sending  it  alongside,  though, 
in  conseq  lence  of  the  prevalence  of  an  infectious  disorder  at  the  port, 
all  public  intercourse  was  prohibited  by  the  law  at  the  port,  and  though 
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he  could  not  have  communication  without  danger  of  contracting  and 
communicating  the  disorder.  In  that  case  Lord  Ellenborough,  C.  J., 
said  :  '^  Perhaps  it  is  too  much  to  say  that  the  freighter  was  compell- 
able to  load  his  cargo ;  but  if  he  was  unable  to  do  the  thing,  is  he 
not  answerable  for  it  upon  his  covenant?  Is  not  the  freighter  the 
adventurer  who  chalks  out  the  voyage,  and  is  to  furnish  at  all  events 
the  subject-matter  out  of  which  freight  is  to  accrue?  The  question 
here  is,  on  which  side  the  burden  is  to  fall?*' 

The  law  of  carriers  has  no  application  to  this  covenant.  The 
United  States  were  in  no  sense  carriers  for  the  petitioners,  because, 
as  we  have  seen,  the  materials  to  be  carried  were  the  property  of  the 
United  States.  The  United  States  undertook  to  transport  them  to 
the  places  where  they  were  to  be  used,  and  the  petitioners  on  their 
part  were  required  to  send  therewith,  in  the  same  vessel,  a  competent 
artisan  and  a  sufficient  number  of  workmen  to  place  the  apparatus 
and  fixtures  without  unncessary  delay  in  the  several  towers  erected 
for  their  reception.  The  materials  were  lost  by  shipwreck,  and  the 
United  States  were  thereby  prevented  from  the  performance  of  their 
covenant.  But  the  act  which  they  undertook  to  do  was  possible  when 
undertaken.  If  they  '^had  chosen  to  except  any  loss  of  any  kind, 
it  should  have  been  introduced  into  the  contract  by  way  of  exception." 
We  are  of  the  opinion  that  it  falls  within  the  doctrine  of  Paradine 
V8,  Jane.  But,  as  we  have  already  intimated,  we  do  not  deem  it 
necessary  now  to  inquire  what  damages  the  petitioners  are  entitled  to 
by  reason  of  the  breach  of  this  covenant. 

It  remains  now  for  us  to  consider  the  construction  of  the  charter 
party.  As  regards  the  voyages,  for  which  the  charter  party  provides, 
the  relations  of  the  parties,  their  rights,  duties,  and  resposibilities, 
are  to  be  determied  by  it.  The  petitioners,  therefore,  did  not  stand 
in  the  relation  of  common  carriers  to  the  United  States,  and  the  law 
of  common  carriers  has  no  application  to  them.  Either  the  peti- 
tioners are  to  be  regarded  as  private  carriers  for  hire,  or  the  United 
States  became,  under  the  charter  party,  owners  of  the  Oriole  pro  hoc 
vice. 

If  the  petitioners  were  private  carriers  for  liire,  they  were  bound 
only  for  (n^dinary  dilligence,  and  responsible  only  for  ordinary  neg- 
lect. They  were  bound  to  such  dilligence  as  every  prudent  man  com- 
monly takes  of  his  own  goods,  and  conseqently  were  not  liable  for 
any  loss  or  injury  to  the  goods  intrusted  to  them,  which  was  occa- 
sioned by  unavoidable  accident,  or  by  such  means  that  they  could  not 
have  guarded  against  it  by  any  ordinary  dilligence.  The  law,  too, 
would  imply  an  agreement  on  their  part  to  make  good  any  losses 
arising  from  the  negligence  of  their  own  servants. — (Brind  vs.  Dale,  8 
Carr.  and  P.  207.)  It  may  also  be  remarked  that  the  responsibility 
of  a  private  carrier  for  hire  may  be  increased  by  special  contract ; 
but  even  an  express  waranty  that  the  goods  shall  go  safely  merely 
puts  him  into  the  situation  of  a  common  carrier. — (Per  Chambre,  J, 
in  Robinson  vs.  Dunmore,  2  Boss.  &  Pull.,  R.  417.)  It  is  also  con- 
sidered that  even  an  express  promise  by  a  private  carrier  to  carry 
goods  safely  is  but  the  undertaking  implied  by  law  to  carry  free  from 
ordinary   negligence. — (Story   on  Bailment,  §457,  §33;  Augell  on 
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Carriers,  §60;  Ross  vs.  Hill,  2  C.  B.  811.)  The  most  that  can  be 
said  in  this  case  is,  that  the  petitioners  undertook  to  carry  and  de- 
liver. There  was  no  express  warranty,  and  no  contract  to  carry 
safely  and  securely.  Under  a  contract  to  carry  and  deliver,  the  law 
only  implies  the  promise  to  use  ordinary  diligence.  If,  therefore, 
the  petitioners  stood  to  the  United  States  in  the  relation  of  private 
carriers  for  hire,  and  the  wreck  of  the  barque  Oriole  was  not  occa- 
sioned by  unavoidable  accident,  but  might  have  been  guarded  against 
by  ordinary  diligence,  then  they  would  be  liable  to  the  United  States 
for  the  damages  which  they  thereby  sustained;  but  otherwise  the 
United  States  would  have  no  claim  against  them  on  that  account. 

We  do  not  think  it  necessary  at  this  time  to  consider  whether  the 
United  States  were,  under  the  charter  party,  owners  of  the  barque 
Oriole  proJiac  vice,  because,  if  they  were,  the  extent  of  the  liability 
of  the  petitioners  to  the  United  States  would  not,  in  that  event,  be 
greater  than  if  the  petitioners  should  be  regarded  as  private  carriers 
ror  hire.  Other  questions  also  arise  in  this  case,  but  we  think  it 
would  be  premature  now  to  decide  them. 

We  cannot  say  that  the  facts  set  forth  in  the  petition  of  the  claim- 
ants do  not  furnish  any  ground  for  relief. 

Let  an  order  be  made  authorizing  the  taking  of  testimony  in  this 
case. 


GIBBONS  &  KELLY  vs.  THE  UNITED  STATES. 

On  the  final  hearing  of  the  evidence,  the  opinion  of  the  court  was 
delivered  by  Scarburgh,  J. 

By  an  act  of  Congress  approved  September  28,  A.  D.  1850,  an  act 
approved  March  3,  A.  D.  1851,  and  an  act  of  August  4,  A.  D.  1854, 
various  appropriations  were  made  for  light-houses,  and  *^  for  com- 
pleting the  light-houses"  in  California  and  Oregon.  (9  Stat,  at 
Large,  500  ;  9  ibid,  628  ;  10  ibid,  563.  See  opinion  of  the  court  in 
this  case,  delivered  January  8,  A.  D.  1856.) 

On  the  30th  day  of  April,  A.  D.  1852,  the  petitioners,  by  a  contract 
then  entered  into  with  the  Secretary  of  the  Treasury,  acting  for  and 
on  behalf  of  the  United  States,  undertook  to  erect  a  light-house  at 
each  of  the  followin  points :  Alcatraz  island.  Point  Conception, 
Battery  Point,  San  Diego,  Monterey,  Faralones,  Humboldt  Harbor, 
and  Cape  Disappointment.  (Ex.  doc.  Senate,  No.  53,  2d  sess.  33d 
Cong.,  pp.  12, 18.) 

The  Secretary  of  the  Treasury  substituted  the  French  lens  for  the 
illuminating  apparatus,  which  the  petitioners  contracted  to  furnish  ; 
and  it  was  agreed  that  $8,661  92  snould  be  deducted  therefor  from 
the  gross  sum  to  be  paid  to  the  petitioners.  (Same  doc.  No.  63, 
exhibit  C,  p.  18.) 

Under  a  modification  of  the  original  contract,  made  on  the  5th  day 
of  August,  A.  D.  1852,  it  was  agreed  that  the  additional  sum  of 
$7,500  should  be  paid  to  the  petitioners  for  certain  changes  therein 
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mentioned,  and  that  they  should  be  paid  at  a  certain  rate  therein 
specified  for  any  increase  in  thickness  of  wall  which  might  be  directed 
"by  the  Secretary  of  the  Treasury.     (Same  doc,  No.  52,  p.  18.) 

All  the  materials  to  be  sent  from  Atlantic  ports,  except  the  illumi- 
nating a))paratus,  were  shipped  and  insured,  and  the  bills  of  lading 
and  policies  of  insurance  were  assigned  and  delivered  to  the  United 
States.  The  insurance  was  at  and  from  the  city  of  Baltimore  to  San 
Francisco.  (Same  doc,  pp.  66,  TO  ;  deposition  of  Henry  A.  Didier, 
p.  33  ;  deposition  of  William  Krebs,  p.  35  ;  deposition  of  William 
H.  Hemniick,  p.  38.)  Afterwards,  the  Secretary  of  the  Treasury  paid 
the  petitioners  the  sum  of  thirty-five  thousand  dollars,  agreeably  to 
the  provisions  of  the  contract. 

In  the  opinion  heretofore  delivered  by  this  court,  we  held,  without 
dissent,  that,  upon  the  assignment  and  delivery  of  the  bill  of  lading 
and  policies  of  insurance,  and  the  receipt  by  the  petitioners  of  the 
8ti()ulated  payment,  the  materials  became  the  absolute  property  of 
the  United  States.  That  portion  of  the  contract  which  bears  directly 
upon  this  point  is  as  follows  :  ^^  And  it  is  futher  agreed  between  the 
parties  to  this  contract,  that  in  consideration  of  the  advances  of 
money  to  be  made  by  the  parties  of  the  first  part  for  the  illuminating 
apparatus  and  other  materials  for  the  said  several  light-houses  to  be 
sent  from  Atlantic  ports,  that  as  soon  as  the  said  illuminating  appa- 
ratus, lantern  fixtures,  fog-signals,  oil  vessels,  and  tin  are  shipped  and 
insured,  and  the  policy  of  insurance  is  assigned  and  delivered,  accom- 
panied by  a  duplicate  of  the  bill  of  lading,  to  the  said  party  of  the 
second  part,  and  upon  the  execution  and  delivery  of  a  penal  bond  in 
the  sum  of  seventy-five  thousand  dollars,  with  security  to  the  satis- 
faction and  approval  of  the  said  party  of  the  second  part,  conditioned 
for  the  faithful  execution  of  this  contract  on  the  part  of  the  said  par- 
ties of  the  first  part,  he,  the  said  party  of  the  second  part,  will  there- 
upon pay  and  advance  to  the  said  parties  of  the  first  part,  or  their 
order,  the  sum  of  thirty-five  thousand  dollars.'' 

It  is  supposed  that  the  effect  of  the  assignment  and  delivery  of  the 
bill  of  lading  and  policies  of  insurance  was  merely  to  transfer  the 
materials  to  the  United  States  by  way  of  mortgage,  or  as  a  collateral 
security  for  the  thirty-five  thousand  dollars.  The  contract  certainly 
does  not,  in  terms,  declare  that  such  was  the  intention  of  the  parties; 
and  what  there  is  in  the  language  of  the  contract  from  which  such 
an  intention  can  be  justly  inferred  we  have  never  been  able  to  discover. 
There  was  no  contingency  then  in  the  contemplation  of  the  parties, 
upon  the  happening  of  which  the  thirty-five  thousand  dollars  were  to 
be  repaid  to  the  United  States  ;  and  the  contract  plainly  provides 
that,  after  the  assignment  and  delivery  of  the  bill  of  lading  and  poli- 
cies of  insurance  to  the  United  States,  the  materials  were  never  again 
to  return  to  the  possession  of  the  petitioners,  except  at  the  places 
where  they  were  to  be  used,  and  then  only  for  the  special  purpose  of 
being  used  in  the  construction  of  the  light-houses.  The  transporta- 
tion of  the  materials  from  San  Francisco  to  the  several  places  where 
they  were  to  be  used  was  undertaken  by  the  United  States,  and  no 
provision  was  made  in  regard  to  the  loss  of  them  during  their  trans- 
portation ;  and  such  loss  does  not  seem  to  have  entered  into  the  con- 
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emplation  of  the  parties.  For  all  the  purposes,  therefore,  then 
lonteoiplated  by  the  parties,  an  absolute  transfer  of  the  materials  to 
he  United  States  would  have  been  as  eflFectual  as  a  transfer  of  them 
)y  way  of  collateral  security.  The  only  security  which  there  is  any 
jood  reason  for  saying  was  even  asked  for  by  the  United  States,  was 
he  penal  bond  mentioned  in  the  contract.  It  seems  to  us,  therefore, 
hat  there  is  nothing,  either  in  the  language  of  this  contract,  or  in  its 
iharacter,  from  which  it  can  justly  be  inferred  that  the  assignment 
md  delivery  of  the  bill  of  lading  and  policies  of  insurance  was  in- 
ended  to  operate  merely  as  collateral  security. 

We  showed  in  our  former  opinion,  that  an  assignment  and  delivery 
>f  the  bill  of  lading  and  policies  of  insurance  was  the  appropriate 
nethod  of  transferring  the  materials  to  the  United  States  in  absolute 
)roperty.  If  one  merchant,  after  having  shipped  goods,  assign  and 
leliver  the  bill  of  lading  and  policy  of  insurance  for  a  valuable  con- 
iideration  to  another,  he  thereby  transfers  to  him  the  property  in 
he  goods  themselves;  and  if  this  be  the  whole  transaction,  the  trans- 
*er  is  absolute,  for  the  reason  that  every  transfer  for  a  valuable  con- 
lideration  is  prima  facie  absolute.  To  render  it  conditional,  or  by 
vay  of  pledge,  or  of  mortgage,  something  else  must  appear  besides 
,he  mere  assignment — the  condition  must  be  shown.  Now,  here 
lothing  is  mentioned  to  indicate  an  intention  to  make  a  conditional 
transfer,  or  one  by  way  of  pledge,  or  of  mortgage.  On  the  contrary, 
Inasmuch  as  one  security  is  in  terms  provided  for,  the  just  inference 
is  that  no  other  was  contemplated  by  tlie  parties.  Expressio  uniuSy 
ist  exlusio  alterius.  And,  moreover,  to  hold  that  the  high  public 
functionary,  with  whom  this  contract  was  made,  intended  to  provide 
for  a  transfer  by  way  of  security,  and  yet  used  tlie  very  terms  which 
he  ought  to  have  employed  if  the  transfer  had  been  intended  to  be 
ibsolute,  would  be  to  ascribe  to  him  a  degree  of  carelessness  and 
looseness,  if  not  of  bad  faith,  which  surely  ought  not  to  be  lightly 
imputed  to  him.  A  public  officer  may  stand,  if  in  such  cases  he  is 
ludged  by  his  words  fairly  and  justly  interpreted,  but  the  purest,  and 
best,  and  wisest  must  fall  if  their  words  are  disregarded,  and  mere 
conjecture  is  substituted  in  the  place  of  construction. 

But  again,  if  a  mere  security  was  intended,  why  was  not  the  advance 
made  before  the  materials  were  bought?  It  would,  doubtless,  have 
been  more  convenient  to  the  petitioners,  and  greatly  to  their  advan- 
tage, to  have  received  the  thirty-five  tliousand  dollars  before  they 
went  into  the  market  to  buy  materials.  We  cannot  say,  with  absolute 
certainty,  why  this  was  not  done.  We  know,  however,  that  it  could 
not  have  been  lawfully  done.  It  is  forbidden  by  the  express  words  of 
the  act  of  January  31,  A.  D.  1823,  (3  Stat,  at  Large,  723,)  referred 
to  in  our  former  opinion.  And  here  we  find  abundant  reason  why  it 
was  not  done,  and  further  inquiry  upon  this  point  is  therefore  unne- 
cessary. The  very  structure  of  the  contract  shows  that  the  parties 
had  that  statute  in  contemplation,  and  hence  the  only  just  and  fair 
conclusion  is,  that  it  was  made  with  rererence  to  it.  We  cannot  sup- 
pose that  the  head  of  the  Treasury  Dw^partment  was  ignorant  of  tjiat 
law.  But,  as  we  have  shown  in  our  former  opinion,  it  would  have 
tx^Q  as  much  a  violation  of  it  to  have  made  an  advance  of  money  (ifier 
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as  before  the  assignment  and  delivery  of  the  bill  of  lading  anjl  ;  olicies 
of  insurance.  A  payment  for  articles  delivered  for  the  use  of  the 
United  States  is  allowed,  but  this  necessarily  implies  that  the  articles 
thus  delivered  become,  upon  the  making  of  the  payment,  the  property 
of  the  United  States. — (See  our  reasoning  upon  this  subject  in  our 
former  opinion.)  If  there  could  be  reasonable  doubt  upon  this  point, 
the  benignity  as  well  as  the  justice  of  the  principle  on  which  that 
opinion  in  this  respect  is  in  part  founded,  would  make  it  our  impera- 
tive duty  to  adopt  the  construction  which  is  consistent  with  lawful 
conduct  and  lawful  intention.  If  a  different  principle  should  prevail, 
its  harshness  would  shock  every  sentiment  of  justice  and  of  right,  and 
render  a  public  office  a  position  to  be  shunned,  because  it  would  envi- 
ron it  with  dangers  which  no  prudent  man  would  ever  encounter. 

It  is  urged,  however,  that  the  petitioners  themselves  speak  of  the 
materials  as  having  been  held  by  the  United  States  as  *^  security," 
and  as  *'  collateral  security." — (Senate  ex.  doc,  No.  53,  33d  Con.,  2d 
sess. ,  pp.  168, 159.)  But,  in  another  place,  they  say:  **A11  the  prop- 
erty of  your  memorialists  on  board  of  the  said  barque  Oriole  had 
been,  sometime  before,  transferred  to  the  government  as  security  for 
certain  advances  made  by  the  government.  It  was,  therefore,  inpoini 
of  fact,  the  property  of  the  United  States,  and  was  at  the  risk  of  the 
government  at  the  time  of  its  loss." — (Same  doc,  p.  11.)  In  their 
petition  filed  in  this  court,  they  say :  '^  That  said  goods  were  the  prop- 
erty of  the  government y  and,  if  not,  were,  at  the  time  of  the  loss,  in  the 
exclusive  possession  and  charge  of  a  government  officer,  *  *  *  and 
they  were,  therefore,  at  the  risk  of  the  government,  under  all  the  cir- 
cumstances." Now,  if  what  the  petitionej-s  have  said  on  this  subject 
is  to  furnish  the  rule  for  the  construction  of  the  contract,  on  which 
of  these  statements  are  we  to  rely?  According  to  the  first,  they  were 
held  by  the  United  States  as  security  ;  but,  according  to  the  others, 
they  were  the  property  of  the  United  States.  Doubtless  the  truth  is, 
the  memorials  and  petitions  were  drawn  up  by  counsel,  and  the  por- 
tions of  them  just  referred  to  are  obviously  mere  arguments,  for  which 
the  petitioners  cannot  be  regarded  as  in  any  way  responsible.  And, 
moreover,  the  contract  must  speak  for  itself;  and  an  erroneous  con- 
struction put  upon  it  by  the  parties  to  their  prejudice  is  certainly  not 
conclusive  upon  them.  The  question  is  not,  what  is  the  opinion  of 
the  parties  as  to  the  legal  effect  of  the  contract.  If  it  were,  then  they 
must  be  taken  altogether,  for  it  would  be  obviously  unjust  to  garble 
them.  But  the  question  which  we  must  consider  is,  what  is  the  legal 
effect  of  the  contract ;  and  in  doing  this  we  must  look  to  the  contract 
itself. 

It  is  also  urged  that  the  witnesses  testify  that  the  transfer  of  the 
materials  to  the  United  States  was  by  way  of  security.  It  seems  to 
us  that  the  question  here  is  one  of  construction,  and  that  parol  testi- 
mony is  not  admissible  to  explain  the  contract.  But,  even  if  it  could 
be  received  for  that  purpose,  the  testimony  in  this  case  is  wholly  in- 
sufficient to  show  that  the  transfer  was  by  way  of  security.  The  wit- 
ness Hemmick  says :  **  The  building  materials  were  shipped  and  in- 
tured,  the  policies  of  insurance  assigned  to  the  United  States  ;  ♦  ♦  ♦ 
she  entire  cargo  being  tYius  secured  to  Wi^\i\i\\fc\  %\»X&^^  tc^  cover  ad- 
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▼ances."  It  will  be  observed  that  the  attention  of  the  witness  was 
not  drawn  to  the  distinction  between  a  transfer  by  way  of  security  and 
an  absolute  transfer ;  and  that-  the  latter  would  as  eflFectually  secure 
the  cargo  to  the  United  States,  to  cover  advances,  as  the  former.  The 
whole  object  of  the  act  of  1823  itself  was  to  secure  the  interests  of  the 
United  States  ;  but  that  object  is  attained  by  making  materials  paid 
for  the  property  of  the  United  States. — (See  our  former  opinion.) 
Surely  the  testimony  of  this  witness  cannot  be  sufficient  to  alter  the 
plain  words  of  the  contract. 

The  witness  Hodge  testifies  that  *'  such  advance  was  made.  *  *  * 
As  security  to  the  United  States,  all  these  materials  *  *  *  were  trans- 
ferred to  the  United  States  by  invoice  and  bill  of  lading ;  the  whole 
cargo  going  consigned  to  the  collector  at  San  Francisco,  to  be  held  by 
him  for  account  of  the  United  States,  and  only  to  be  delivered  by  him 
to  the  contractors  at  the  sites  of  the  respective  light-houses,  and  to  be 
used  in  their  construction.''  The  attention  of  this  witness  was  not 
called  to  the  distinction  between  a  transfer  by  way  of  security  and  an 
absolute  transfer  ;  nor  was  the  contract  submitted  to  him.  He  spoke 
from  his  recollection  of  the  transaction.  Whether  he  meant  the  Kind 
of  security  which  it  was  the  design  of  the  act  of  1823  to  provide  for 
the  United  States,  or  a  mere  collateral  security  he  was  not  asked  to 
state.  His  mind  was  not  drawn  to  that  subject.  There  can  be  no 
just  ground  for  saying  that  his  testimony  can  be  relied  on  to  show 
that  the  contract  is  different  from  what  it  purports  to  be.  On  the 
contrary,  the  testimony  of  both  these  witnesses,  properly  understood, 
is,  we  think,  entirely  consistent  with  the  terms  of  the  contract,  and 
with  that  construction  of  it  which  we  have  adopted.  We  adhere  to 
the  opinion  which  we  have  heretofore  expressed  upon  this  subject,  and 
for  the  reasons  therein  set  forth. 

The  case  of  the  United  States  vs.  Kobert  Tillotson,  1  Pain's  R., 
332,  is  not  an  authority  opposed  to  our  views.  What  is  said  in  that 
case  is  a  mere  obiter  dictum^  and  in  no  way  affected  the  questions  ac- 
tually involved.  That  case,  too,  was  decided  before  the  act  of  1823 
was  passed.  There  can  be  no  necessity,  therefore,  for  us  to  take  any 
farther  notice  of  it. 

Believing,  as  we  do,  that  the  materials  were  the  property  of  the 
United  States,  we  have  not  discussed  the  question  as  to  their  liability 
for  their  loss,  if  the  materials  were  in  their  possession  merely  by  way 
of  collateral  security.  It  seems  to  us,  however,  that  the  result  would 
be  the  same  even  if  the  materials  were  not  the  property  of  the  United 
States  at  the  time  of  their  loss.  They  were  in  no  sense  mere  carriers 
for  the  petitioners.  There  were  certain  light-houses  to  be  built  for 
them.  A  part  of  the  work  was  to  be  done  by  them  and  the  rest  by 
the  petitioners,  both  respectively  undertaking  absolutely  and  uncondi- 
tionally to  do  their  several  parts.  The  delivery  of  the  materials  at 
the  places  where  they  were  to  be  used  was  undertaken  by  the  United 
States.  For  the  performance  of  this  part  of  the  work  their  obligation, 
under  the  contract,  was  as  absolute  and  unconditional  as  that  of  the 
petitioners,  upon  its  being  done,  to  use  the  materials  in  the  construc- 
tion of  the  light-houses.  If  they  **had  chosen  to  except  any  loss  of 
any  kind,  it  should  have  been  introduced  into  t\i^  coTi\.iwi\.\ii  ^vj  <A 
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exception." — (Brecknock  vs.  Pritchard,  6  T.  R.,  750.     See  our  former 
opinion.) 

The  vessel  arrived  at  San  Francisco  on  the  28th  day  of  January, 
A.  D.  1853.  (Senate  Ex.  Doc.  No.  53,  2d  session  33d  Cong.,  p.  27.) 
William  J.  Timanus  *' arrived  in  Califbrnia"  on  the  17th  day  of 
December,  A.  D.  1852,  and  commenced  his  labors  on  the  lijjjht-houses 
at  Alcatras  Island  and  Battery  Point,  and  they  were  nearly  comple- 
ted when  the  vessel  arrived  at  San  Francisco.  (Deposition  of  Tim- 
anus,  answer  to  9th  int.,  and  answer  to  10th  int.,  pp.  14,  15.) 

On  the  8th  day  of  February,  A.  D.  1853,  the  petitioners  entered 
into  a  charter-party  with  Beverly  Sanders,  collector  of  the  port  of  San 
Francisco.  It  is  set  forth  at  length  in  the  Senate  Doc.  No.  53,  p.  20, 
and  in  the  opinion  of  this  court,  heretofore  delivered,  its  principal 
features  are  mentioned. 

The  petitioners  completed  the  light-houses  at  Alcatras  island,  Bat- 
tery Point,  Monterey,  and  Faralones  island.  Afterwards,  about  the 
26th  or  28th  day  of  August,  A.  D.  1853,  they  sailed  in  their  vessel 
from  San  Francisco  for  Cape  Disappointment.  In  attempting  to  enter 
the  Columbia  river,  the  vessel  struck  on  the  outer  bar,  and,  together 
with  all  her  cargo,  was  lost.  She  had  on  board  at  that  time  the  ma- 
terials for  the  four  remaining  light-houses,  an  agent  of  the  govern- 
ment, and  artisans  and  operatives  to  erect  the  light-houses.  All  the 
persons  on  board  were  saved. 

In  consequence  of  the  wreck  of  the  vessel,  the  petitioners  were 
obliged  to  pay,  and  did  pay  to  the  men  employed  to  build  the  light- 
house at  Cape  Disappointment,  for  wages,  board,  and  passage  bacK  to 
San  Francisco,  $5,811  54.     This  was  an  entire  loss  to  the  petitioners. 

The  materials  which  were  shipped  at  Baltimore  for  San  Francisco, 
and  lost  in  the  vessel,  cost  the  petitioners,  according  to  the  estimate 
made  by  William  J.  Timanus,  in  December,  A.  D.  1854,  the  sum  of 
$10,558.  He  makes  the  same  estimate  in  his  deposition  on  file  in  this 
case.     (See  answer  to  the  23d  interrogatory,  p.  20.) 

The  wreck  of  the  vessel  was  occasioned  by  the  act  of  God.  She 
was  under  the  command  of  a  skilful  and  experienced  pilot.  Enoch 
Moore  thinks  that  the  wreck  was  caused  by  the  pilot's  missing  the 
'*  slew*'  or  channel,  **  by  probably  a  few  feet,  the  tide  having  set  the 
vessel  too  much  to  the  south,  and  the  wind  not  being  sufficient  to 
resist  the  tide."  (Moore's  deposition,  answer  to  the  14tl\  interrogatory, 
p.  8.)  William  J.  Timanus,  in  his  deposition,  says:  ''The  pilot  being 
on  board,  we  proceeded  in  company  with  five  other  vessels,  the)  being 
ahead.  When  we  arrived  near  the  bar,  he  (the  pilot)  said  he  was 
going  to  take  the  vessel  in  through  the  middle  channel ;  the  pilot  also 
told  witness  that  he  was  fearful  that  they  would  get  on  the  bar  too 
late;  the  five  vessels  went  over  safely;  this  vessel  (the  Oriole)  was 
said  to  draw  more  water  than  either  of  the  other  five  vessels,  and 
when  she  got  on  the  bar,  he  (the  pilot)  said  the  vessel  had  met  tlio 
ebb-tide,  and  he  said  there  was  not  sufficient  wind  to  stem  the  said 
tide ;  the  current  drove  her  in  shallow  water,  when  she  struck  and  tlicn 
drifted  among  the  breakers.  After  striking  tl:e  tliird  time,  the  pilot 
declared  the  vessel  lost.  All  hands  on  board  then  provided  them- 
sclvea  with  tho  means  of  escape,  the  vessel  then  filling  with  water. 
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Witness  escaped  in  a  surf  boat ;  all  hands  were  saved,  but  everything 
on  board  was  lost,  with  the  exception  of  a  small  trunk,  containing 
two  thousand  dollars,  the  same  being  thrown  in  the  boat  in  which 
witness  was,  but  by  whom  thrown,  witness  cannot  say.  They  were 
exposed  in  the  open  boats  for  seventeen  hours,  without  either  food  or 
water,  having  no  time  before  leaving  the  vessel  to  provide  either. 
From  the  time  the  pilot  came  on  board  he  had  the  whole  command  of 
the  vessel. *'  (See  Timanus'  deposition,  answer  to  the  14th  interroga- 
tory, p.  16.) 

The  wreck  occurred  on  the  19th  day  of  September,  A.  D.  1853. 
(See  Senate  Ex.  Doc.  No.  53,  p.  57,  Samuel  M.  Lawder's  affidavit.) 

After  the  loss  of  the  Oriole,  the  petitioners  built  the  light-houses  at 
Cape  Disappointment,  Humboldt  bay.  Point  Conception,  and  Point 
Loma,  with  materials  furnished  and  carried  to  those  points,  respec- 
tively, by  themselves. 

The  charter-party  was  disapproved  by  the  secretary  of  the  treasury, 
and  Mr.  Hammond,  the  collector  of  San  Francisco,  and  successor  of 
Mr.  Sanders,  who  entered  into  the  charter-party,  in  behalf  of  the  United 
States,  was  instructed  accordingly.  But  Mr.  Hammond,  in  a  letter 
addressed  to  the  Secretary  of  the  Treasury,  dated  July  28,  A.  D.  1853, 
stated  as  follows:  **I  am  induced  to  report,  without  hesitation,  to  the 
department,  that  the  arrangement  made  bv  my  predecessor  is,  in  my 
judgment,  a  wise  and  economical  one,  and  I  shall  continue  it  until 
fiirther  instructions  from  the  department."  It  was  continued  until  the 
loss  of  the  '*  Oriole,"  on  the  ifth  day  of  September,  A.  D.  1853,  and 
the  Treasury  Department  has  paid  the  petitioners  for  the  whole  period 
that  the  charter  was  in  operation  at  the  rate  therein  stipulated.  We 
are  of  the  opinion  that  under  the  circumstances  of  this  case,  this  char- 
ter-party furnishes  the  best  and  fairest  standard  by  which  to  estimate 
the  amount  which  ought  to  be  paid  to  the  petitioners  for  the  transpor- 
tation of  materials  to  all  the  light-houses.  It  has  been  approved  by 
two  collectors  of  the  customs  at  San  Francisco,  sanctioned  afterwards 
by  the  Secretary  of  the  Treasury,  and  sustained  by  the  Committee  of 
Claims  in  the  Senate.  (Doc.  No.  53,  p.  109.)  We  think  it  entitled  to- 
much  higher  consideration  than  mere  estimates  made  by  witnesses. 

The  agent  of  the  petitioners  arrived  at  San  Francisco  on  the  17th 
day  of  December,  A.  D.  1852,  and  commenced  his  labors  on  the  light- 
houses  at  Alcatras  Island  and  Battery  Point.  We  do  not  suppose  that 
he  could  have  commenced  on  the  very  day  of  his  arrival.  At  most, 
he  could  not  have  been  engaged  in  the  transportation  of  materials 
more  than  one  month  and  twenty  days  before  the  date  of  the  charter- 
party.  Allowing  the  petitioners  compensation  for  transporting  mate- 
rials to  Alcatras  Island  and  Battery  Point  for  this  period,  at  the  rate 
fixed  in  the  charter-party,  they  will  be  entitled  therefor  to  the  sum  of 
$5,000. 

The  ''Oriole"  was  lost  on  the  17th  day  of  September,  A.  D.  1853. 
A  considerable  period  of  time  must  have  elapsed  before  the  petitioners 
could  have  been  prepared  to  recommence  the  transportation  of  mate- 
rials for  the  construction  of  the  four  light-houses,  which  they  after- 
wards built.  They  were  obliged  to  return  to  San  Francisco,  and  make 
preparations  to  go  on  with  the  work.  Timaiiua^eja  \xi^Wi1£t^\v5K^^:Rk 
Rep.  246 2 


18  FRANCIS   A.   GIBBONS   AND   FRANCIS   X.    KELLY. 

in  October,  A.  D.  1853;  and  we  infer  from  his  testimony  (see  Tima- 
nus'  deposition,  answer  to  33d  interrogatory,  p.  27)  that  the  trans- 
portation did  not  recommence  earlier  than  January,  A.  D.  1854. 
They  were  completed  on  the  15th  day  of  July,  A.  D.  1854.  We  do 
not  feel  ourselves  authorized  by  the  evidence  to  estimate  the  time 
occupied  in  this  transportation  at  more  than  six  months.  Thus 
estimating  it,  the  petitioners  are  entitled  therefor  to  the  sum  of 
eighteen  thousand  dollars. 

Kelly,  one  of  the  petitioners,  and  Timanus  their  agent,  were  de- 
tained in  California  seventy-four  days,  (sixty-four  days,  excluding 
Sundays,)  waiting  for  an  agent  of  the  Uuited  States  to  receive  the 
light-houses. — (See  Timanus'  deposition,  answer  to  20tb  interroga- 
tory, p.  18;  ibid.,  answer  to  18th  and  19th  interrogatories,  p.  19; 
ibid.,  answer  to  25th  and  26th  interrogatories,  p.  21;  More's  deposi- 
tion, answer  to  20th  interrogatory,  p.  10.)  But  it  does  not  seem  to 
us  that  it  was  necessary  that  more  than  one  of  them  should  have 
remained  for  that  purpose.  The  evidence  shows  that  his  services 
were  worth  fifteen  dollars  a  day.  The  petitioners,  we  think,  are 
entitled  therefor  to  $960. 

For  reasons  stated  in  our  former  opinion,  we  think  that  the  mate 
rials  carried  from  Baltimore  and  lost  in  the  ** Oriole"  were  the 
property  of  the  United  States.  According  to  the  original  contract, 
the  payment  of  $35^000  was  to  be  made  for  all  the  materials,  inclu- 
ding the  illuminating  apparatus.  Those  actually  shipped  cost  the 
petitioners  $23,085. — (Doc.  No.  53,  p.  70.)  There  was  deducted  for 
the  illuminating  apparatus  $8,561  92. — (Ibid.,  pp.  18,  25.)  These 
two  sums  amount  to  $31,646  92.  The  contract  to  pay  for  materials, 
which  would  cost  this  sum,  and  for  their  shipment  and  insurance,  the 
sum  of  $35,000  was  certainly  not  unreasonable.  And,  moreover,  if 
the  price  agreed  upon  for  the  erection  of  the  light-houses  was  fair 
and  just,  any  erroneous  estimate  which  might  have  been  made  of  the 
value  of  the  materials  was  necessarily  to  be  corrected  in  the  final 
settlement,  when  the  $35,000  were  to  be  accounted  for  in  the  manner 
provided  in  the  original  contract.  It  is  true,  that,  by  the  terms  of 
the  contract,  if  the  French  lens  should  be  determined  upon  by  the 
United  States,  the  payment  was  nevertheless  to  be  the  same :  but  the 
ultimate  result  was  not,  and  could  not,  be  affected  by  it.  We  do  not 
find  in  these  circumstances,  or  in  any  others  which  appear  in  this 
case,  evidence  of  a  fraudulent  design  in  any  person.  The  original 
contract  does  not  limit  any  period  within  which  the  United  States 
should  elect  to  substitute  the  French  lens  for  the  apparatus  to  be 
furnished  by  the  petitioners.  They  might  have  done  so  after  the  peti- 
tioners had  actually  procured  the  illuminating  apparatus  which  they 
contracted  to  furnish.  And,  moreover,  it  is  not  entirely  clear  that 
the  petitioners  were  entitled  to  the  payment  of  the  whole  sum  of 
$35,000,  if  the  illuminating  apparatus  was  not  shipped  bjr  them.  It 
was  to  be  made '*  for  the  illuminating  and  other  materials.*'  The 
result,  we  think,  has  shown  that  the  disadvantage  was  altogether  on 
the  side  of  the  petitioners. 

The  settlement  which  has  heretofore  taken  place  between  the  United 
States  and  the  petitioners  (Doc.  No.  53,  pp.  23,  25)  seems  to  have  been 
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based  upon  the  assumption  that  this  transaction  was  entirely  fair  and 
bona  fide.     We  have  found  no  reason  to  think  otherwise. 

But  whilst  the  United  States  necessarily  became  the  ov/ners  of  the 
materials,  they  were  at  the  same  time  entitled  to  have  the  payment  of 
$35,000  accounted  for  in  the  manner  prescribed  by  the  original  con- 
tract. After  the  loss  of  the  *' Oriole,"  the  petitioners  may  not  have 
been  bound  to  proceed  with  the  light-houses  then  to  be  built,  unless 
the  United  States  had  furnished  the  materials.  But  be  this  as  it 
may,  the  United  States  did  not  furnish  them.  This  was  done  by  the 
petitioners,  and  they  are  entitled  to  be  paid  therefor  what  they  were 
reasonably  worth.  They  were  reasonably  worth  what  the  petitioners 
paid  for  them,  and  a  fair  per  centage  thereon  to  compensate  them  for 
their  trouble  and  outlay  of  money.  But  there  is  no  evidence  on  these 
points  in  this  case.  In  the  absence  of  such  evidence,  we  can  only 
allow  the  petitioners  the  cost  of  the  articles  on  board  of  the  *' Oriole" 
at  the  time  of  her  loss.  This  was  $10,558. — (See  Timanus'  deposi- 
tion, answer  to  23d  interrogatory,  p.  20.) 

We  are  also  of  the  opinion,  that  the  United  States  are  liable  for 
the  actual  damages  sustained  by  the  petitioners  by  the  failure  of  the 
United  States  to  deliver  the  materials  at  Cape  Disappointment.  (See 
our  former  opinion.)     These  are  shown  to  have  been  $5,811  54. 

If  these  views  be  correct,  then  the  United  States  are  indebted  to 
the  petitioners  as  follows : 

For  transportation  to  Alcatras  Island  and  Bat- 
tery Point,  -         -         -        -         -         -   $5;000  00 

Deduct  amount  paid  therefor  by  the  Secretary 
of  the  Treasury,  $450  +  1,140,  -        -        -     1,590  00 

$3,410  00 

For  transportation  to  Cape  Disappointment, 
Humboldt  bay,  Point  Loma,  and  Point  Con- 
ception,         18,000  00 

Deduct  amount  paid  by  the  Secretary  of  the 
Treasury,  $1,238  +  $1,138  +  $3,923  + 
$1,250,       ..-..--     7,549  00 

10,451  00 

For  detention  of  Timanus  after  the  light-houses 
were  completed,  74  —  10  Sabbaths  =  64 
days,  at  $15  a  dav, 960  00 

For  goods  lost  in  the  ^'Oriole,''      -        -        -  10,558  00 

For  damages  occasioned  by  the  failure  to  de- 
liver the  materials  at  Cape  Disappointment,  6,811  54 

31,190  54 


We  shall  report  to  Congress  a  bill  in  favor  of  the  petitioners,  for 
the  sum  of  $31,190  54. 
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GIBBONS  &  KELLY  vs.  THE  UNITED  STATES. 

Judge  Blackford's  dissenting  opinion: 

I  dissent  from  that  part  of  the  judgment  of  the  court  in  this  case 
which  allows  the  claimants  the  sum  of  $10,558  for  the  goods  lost  by 
the  shipwreck  on  the  Oregon  coast,  and  from  that  part  which  decides 
that  the  claimants  are  enticled  to  be  paid  for  the  materials  which  they 
can  prove  to  have  been  furnished  by  them  for  some  of  the  light-houses 
after  the  shipwreck. 

The  foundation  of  the  claim  is  a  written  agreement,  dated  April  30, 
1852,  respecting  the  building  of  certain  light-houses  on  the  Pacific 
coast. 

That  agreement  states,  among  other  things,  *'  that  in  consideration 
of  the  advances  of  money  to  be  made  by  the  parties  of  the  first  part, 
^Gibbons  &  Kelly,)  for  the  illuminating  apparatus  and  other  materials 
lor  the  said  several  light-houses  to  be  sent  from  Atlantic  ports,  as  soon 
as  the  said  illuminating  apparatus,  lantern  fixtures,  fog  signals,  oil  ves- 
sels, and  tin,  are  shipped  and  insured,  and  the  policy  of  insurance  is 
assigned  and  delivered,  accompanied  by  a  duplicate  of  the  bill  of  lading, 
to  the  said  party  of  the  second  part,  (the  Secretary  of  the  Treasury,) 
and  upon  the  execution  and  delivery  of  a  penal  bond  in  the  sum  of 
175,000,  with  security  to  the  satisfaction  and  approval  of  the  said  party 
of  the  second  part,  conditioned  for  the  faithful  execution  of  this  con- 
tract on  the  part  of  the  said  parties  of  the  first  part,  he,  the  said  party 
of  the  second  part,  will  thereupon  pay  and  advance  to  the  said  parties 
of  the  first  part,  or  their  order,  the  sum  of  $35,000." 

It  was  further  agreed,  ^Hhat  in  case  a  revenue  cutter,  or  other  public 
vessel  of  the  United  States,  should  be  proceeding  to  the  Pacific  coast 
at  or  about  the  time  said  above  named  illuminating  apparatus,  lantern 
fixtures,  foff  signals,  oil  vessels,  and  tin,  together  with  the  entire  wood- 
work of  said  several  light-houses,  except  the  joists  and  rafters,  are  ready 
for  shipment,  the  same  will  be  taken  on  board  of  said  vessel  and  de- 
livered to  the  collector  of  San  Franisco,  free  of  charge  to  th^  said 
parties  of  the  first  part ;  and  in  the  event  that  no  such  vessel  is  sent 
as  aforesaid,  that  then,  and  in  that  case,  the  said  party  of  the  second  part 
will  be  bound  to  otherwise  transport  the  said  articles  by  other  vessel 
or  vessels,  free  of  freight,  to  San  Francisco,  provided  that  the  entire 
freight  on  the  wood-work  does  not  exceed  $2,500,  exclusive  of  the 
fi-eight  on  the  other  articles ;  and  provided  further,  that  in  case  the  said 
articles  are  transported  by  the  parties  of  the  first  part,  the  party  of  the 
second  part  will  pay  therefor,  upon  the  production  to  him  of  the  evi- 
dences of  such  shipment,  as  hereinbefore  mentioned,  the  usual  and 
customary  cost  of  the  freight  thereof." 

It  was  further  agreed,  '*  that  the  said  articles  so  to  be  shipped  as 
aforesaid  are  not  to  be  delivered  to  the  said  parties  of  the  first  part  at 
San  Francisco,  but  the  same  are  to  remain  in  the  possession  of  the 
collector  until  delivered  at  the  several  points  where  the  same  are  to  be 
used,  and  to  which  several  places  they  are  to  be  transported  under  the 
authority  of  said  collector,  when  required  by  the  said  parties  of  the 
£r8t  part^  in  a  revenue  cutter  of  the  United  States,  or  other  vessel ; 
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the  said  parties  of  the  first  part  being  also  required  to  send  therewith, 
in  said  cutter,  a  competent  artizan  and  a  sufficient  number  of  work- 
men to  place  said  apparatus  and  fixtures,  without  unnecessary  delay,  in 
the  several  towers  erected  for  their  reception.  It  is  to  be  understood, 
however,  that  in  case  the  said  parties  of  the  first  part  shall  prefer  to 
ship  the  said  illuminating  apparatus,  lantern  fixtures,  fog-signals, 
wood-work,  and  other  accessories,  or  any  part  thereof,  directly  to  the 
several  points,  and  place  the  same  in  the  several  structures,  without 
going  to  San  Francisco,  they,  xhe  said  parties  of  the  first  part,  shall 
have  the  right  and  privilege  to  do  so/' 

The  agreement  also  says  :  ''It  is  further  understood  that  the  advance 
payment  of  $35,000,  herein  provided  for,  is  to  be  deducted  from  the 
specific  payments  upon  each  light-house,  as  the  same  are  respectively 
finished,  in  a  pro  rata  proportion  ;  that  is  to  say,  $3,860  of  the  said 
advance  payment  are  to  be  deducted  from  the  price  of  each  of  the 
several  light-houses  in  California,  and  the  sum  of  $7,980  from  the  price 
of  that  in  Oregon."  (See  this  contract  in  Executive  Document  of  the 
Senate,  No.  53,  33d  Congress,  2d  session,  pp.  12  to  16.) 

One  of  the  claimants'  witnesses,  William  H.  Hemmick,  who  was 
the  clerk  and  disbursing  agent  of  the  claimants,  says,  among  other 
things,  ''that  for  the  speedy  commencement  of  their  contract,  (the  con- 
tract above  mentioned,)  and  to  avoid  the  delays  consequent  upon  char- 
ters of  vessels,  the  contractors  purchased  a  first  class  Baltimore  built 
barque,  called  the  '  Oriole,'  of  some  three  hundred  tons,  and  caused 
such  additions  and  alterations  to  be  made  as  would  make  her  suitable 
for  the  safe  and  speedy  transportation  of  the  required  materials  from 
Baltimore  to  San  Francisco.  The  building  materials  were  shipped  and 
insured,  the  policies  of  insurance  assigned  to  the  United  States  the  5th 
day  of  August,  1852,  the  entire  cargo  being  thus  secured  to  the  United 
States  to  cover  advances."  "  The  entire  cargo  thus  assigned  was  de- 
livered to  the  collector  of  the  port  of  San  Francisco,  California,  on  the 
arrival  of  the  barque  Oriole.''  The  same  witness,  in  another  deposi- 
tion, gives  a  list  of  the  articles  which  he  shipped  as  aforesaid  to  Cali- 
fornia, and  states  that  their  value  was  $23,085.  He  also  states  that 
the  bills  of  lading  were  assigned  to  the  government.  (See  said  docu- 
ment No.  53,  pp.  58,  59,  and  printed  depositions,  pp.  37,  38.) 

Another  witness  of  the  claimants,  William  L.  Hodge,  states  that 
the  said  contract  between  the  claimants  and  the  United  States  was 
made  by  him,  whilst  he  was  Assistant  SecretaiPy  of  the  Treasury.  In 
his  deposition,  he  says  :  '^  The  department,  expecting  to  send  one  or 
more  revenue  cutters  to  the  Pacific,  agreed  to  transport  in  them,  free 
of  expense  to  the  contractors,  any  articles  or  materials  required  for  said 
light-houses,  and  which  they  might  wish  to  send.  In  default  of  so 
transporting  them  by  a  public  vessel,  the  United  States  were  to  pay  the 
freight  on  the  same  by  any  private  vessel.  As  the  contractors  intended 
to  send  a  large  quantity  of  the  wood- work,  and  knowing  the  high  rate 
of  freights  to  that  quarter,  I  feared  that  on  the  great  bulk  of  such  wood- 
work it  would  amount  to  a  heavy  sum.  I  therefore  insisted  upon  a 
limit  upon  the  amount  of  freight  of  such  wood-work,  and,  after  a  long 
discussion,  and  with  great  reluctance  on  the  part  of  the  contractors, 
they  agreed  to  a  maximum  limit  of  $2,500  iox  \J\e  im^\.  w^.^i^'Osifc 
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timber,  joists,  and  wood-work,  and  with  customary  freight  on  the  other 
articles  and  materials,  if  they  did  not  go  by  a  public  vessel.  As  the 
United  States  did  not  send  any  cutter  at  the  time,  all  the  wood-work, 
articles,  and  materials  were  shipped  by  a  private  vessel  ;  the  freight 
on  all  which,  including  the  $2,500  allowed  for  the  wood-work, 
amounted  to  upwards  of  $5,000,  which  was  paid  to  the  contractors  by 
the  treasury  on  account  of  the  United  States/' 

The  following  interrogatory  was  put  to  this  witness:  *'Do  you  know 
anything  relative  to  the  advance  of  money  by  the  government  to  the 
claimants  for  the  purchase  of  the  said  materials?  If  yea,  please  state 
the  amount  of  such  advance,  the  reason  why  it  was  made,  whether 
any  security  was  given  by  the  claimants  to  the  United  States  for  such 
advance  by  the  transfer  of  the  materials,  bill  of  lading,  policies  of 
insurance,  or  otherwise,  and  all  the  circumstances  attending  the  same/' 

Ans.  **Such  advance  was  made  to  the  contractors  to  the  extent  (if 
my  recollection  serves  me)  of  about  $30,000,  to  enable  them  to  pay  for 
the  said  materials  ;  and  I  believe  they  were  entitled  to  such  advance 
by  a  stipulation  in  the  contract.  As  security  to  the  United  States,  all 
these  materials,  including  the  entire  cargo  on  board  the  vessel  in  which 
they  were  shipped,  were  transferred  to  the  United  States  by  invoice 
and  bill  of  lading,  the  whole  cargo  going  consigned  to  the  collector  at 
San  Francisco,  to  be  held  by  him  for  account  of  the  United  States, 
and  only  to  be  delivered  by  him  to  the  contractors  at  the  sites  of  the 
respective  light-houses,  and  to  be  used  in  their  construction.  All 
these  articles  were  fully  insured  ;  and  as  an  additional  security  to  the 
United  States,  in  case  of  their  loss  on  the  voyage,  the  ])olicies  of  in- 
surance were  transferred  to  the  United  States  by  indorsement  of  Gih- 
bons  and  Kelly,  I  think,  to  Thomas  Corwin,  Secretary  of  the  Treasury, 
or  to  his  successor  in  office,  and  the  loss,  if  any,  under  the  said  policies, 
was  made  payable  to  him.  I  distinctly  recollect  receiving  all  the 
above  documents,  and  writing  myself  the  endorsement  of  transfer  on 
the  policies,  which  transfer  was  duly  executed  by  Gibbons  and  Kelly. 
These  invoices,  bills  of  lading,  and  policies  of  insurance,  were  in  the 
Treasury  Department  up  to  the  period  of  my  resignation  as  Assistant 
Secretary  of  the  Treasury,  in  March,  1853,  which,  however,  I  under- 
stand have  been  mislaid,  and  cannot  be  found.*'  (See  printed  deposi- 
tions, pp.  49  to  43.) 

The  claimants.  Gibbons  &  Kelly,  in  their  memorial  to  the  Com- 
mittee of  Claims  of  ttie  Senate,  use  the  following  language:  *'II. 
Having  examined  the  provisions  of  the  contract  on  this  point,  let  us 
now  look  at  the  facts.  We,  finding  that  no  government  vessel  or 
revenue  cutter  was  proceeding  to  San  Francisco,  or  either  of  the  points 
named,  instead  of  chartering  a  vessel  to  carry  out  the  men  and  mate- 
rials^ preferred  purchasing  the  barque  *  Oriole,'  and  undertook  the 
transportation  of  the  materials  (illuminating  apparatus  and  wood- 
work) to  San  Francisco,  and  upon  arriving  there  offered  to  deliver  up 
to  the  collector  at  that  port,  the  articles  so  shipped,  so  that  the  same 
might  remain  in  his  possession,  and  might  be  traTi^porfed  under  the  au- 
thority of  the  said  collector^  in  a  revenue  cutter^  or  other  vessel,  to  the 
several  points  where  the  same  ivere  to  be  used, 

^^The  collector  at  San  FraTic\ftco,\oot\x\^tci\\v%  difficulty  of  loading 
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and  unloading  the  barque,  to  the  great  cost  of  storing  the  goods  at 
San  Francisco,  and  to  the  risk  of  such  a  disposition  of  the  materials, 
preferred  to  charter  the  barque  '  Oriole,'  from  the  contractors,  and  to 
convert  it  into  a  store  ship,  and,  as  needed,  into  a  transport  vessel. 
The  government  took  charge  of  the  barque,  placed  an  officer  appointed 
by  the  collector  (Captain  Moore)  on  board,  and  was  as  completely  the 
master  and  charterer  of  the  vessel  as  if  it  had  been  a  rented  ware- 
house on  shore.  The  former  collector,  Mr.  B.  C.  Sanders,  effected 
the  charter,  and  his  successor,  Mr.  Hammond,  although  the  depart- 
ment at  Washington  declined,  at  first,  to  ratify  the  charter,  informed 
the  department  that  it  was  the  best,  most  advantageous,  and  cheapest 
arrangement  that  he  could  make/' 

The  said  memorial  of  the  claimants  also  contains  the  following 
paragraph : 

'^  5th.  The  only  remaining  inquiry  is  as  to  the  loss  by  the  barque 
'Oriole.'  Here  again  the  board  [Light-house  Board]  is  entirely  cU 
fault  with  regard  to  the  facts.  The  collector  at  San  Francisco  did  imt 
'relinquish  his  control  and  possession  to  the  contractors  at  San  Fran- 
cisco/ The  property  was  not  lost  while  in  the  possession  and  at  the 
unrestricted  disposal  of  the  contractors.  On  the  contrary,  the  barque 
'  Oriole,'  was  the  government  barque,  chartered  by  its  officers,  and 
bore  the  same  relation  to  these  contractors  as  if  the  government  had 
hired  the  barque  from  ^ny  other  parties.  In  addition  to  which,  the 
materials  on  board  (all  of  which  were  held  as  security  by  the  govern- 
ment) were  under  the  supervision  and  control  and  in  the  possession  of 
Captain  Moore,  the  government  agent  on  board,  who  was  only  au- 
thorized to  deliver  to  us  as  we  might  need  them.  Are  not  parties  who 
have  the  custody  of  collateral  securities  bound  to  use  due  caution  and 
ordinary  prudence  in  taking  charge  of  and  preserving  those  securities? 
And  is  the  government  of  the  United  States,  intrusted  with  the  cus- 
tody of  goods  as  security,  with  the  policy  of  insurance  in  its  own  hands 
assigned  for  protection,  to  carry  the  collaterals  to  any  part  of  the 
world,  and  then,  when  lost  upon  some  dangerous  coast,  to  be  permit- 
ted to  say  that  it  is  not  responsible  to  the  principal  for  the  loss,  but 
that  he  must  supply  what  their  negligence  has  brought  upon  him? 
We  do  not  think  that  the  committee  of  the  Senate  will  sanction  suck 
a  doctrine,  when  they  recollect  that  on  board  this  barque  were  the 
stone  decks,  cut-stone  steps  and  sills,  hardware,  oils,  paints,  wood- 
work, and  other  materials  tor  all  the  remaining  Kght-houses  contracted 
to  be  put  up,  together  with  the  carts,  lighters,  &c.,  &c.,  necessary  for 
doing  all  the  uftfinished  work.  Can  it  be  that,  instead  of  storing  the 
articles  for  the  other  lights  at  San  Francisco,  the  government,  prefer- 
ring to  have  them  on  board  this  vessel,  can  carry  them  all  over  the 
world,"  &c.  (See  this  memorial  in  said  document  No.  53,  pp.  152 
to  159.) 

The  petition  of  the  claimants  to  this  court,  to  a  part  of  which  the 
court  refers,  contains  the  following  statements : 

**  And  the  Acting  Secretary  of  the  Treasury  required  your  petitioners 
to  assign,  and  they  did  assign  to  the  government,  by  way  of  indemnity 
for  the  advance  of  pre-payment  of  the  sum  of  135,000  on  their  said 
contract,  the  policies  of  insurance  and  bills  of  ladi\i^  "  &^.     k.^Yc^\ 
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*'Your  petitioners  further  show  that  by  the  express  contract  of  the 
United  States,  and  requirement  of  the  Secretary  of  the  Treasury,  they 
received  into  their  sole  and  exclusive  possession  and  control  all  the 
articles  and  materials  enumerated  in  the  list  aforesaid,  and  belonging 
to  your  petitioners.  That  the  same  were  so  received  by  the  United 
States  as  aforesaid,  to  secure  the  due  performance  of  the  contract  by 
your  petitioners;  and  in  consideration  of  such  delivery  into  the  posses- 
sion of  the  United  States,  and  of  the  assignment  of  the  policy  of 
insurance  and  bills  of  lading  therefor,  the  United  States  undertook 
and  stipulated  to  transport  said  articles,"  &c. 

It  appears  to  me  plain,  from  said  agreement  of  April  30,  1852,  from 
the  testimony  aforesaid  of  the  claimants'  witnesses,  Hemmick  and 
Hodge,  and  from  the  language  of  the  claimants  in  their  said  memorial 
and  petition,  that  the  goods  lost  in  the  **  Oriole*'  were,  at  the  time  of 
the  loss,  the  property  of  the  claimants.  They  were  originally  owned 
by  the  claimants,  and  were  transferred  by  them  to  the  United  States 
as  collateral  security  for  the  advance  of  $35,000  to  them  by  the  Secre- 
tary on  the  contract  for  the  building  of  the  light-hoUvses.  That  advance 
and  the  security  for  it  were  required  by  the  contract,  and  the  evidence 
shows  that,  in  that  respect,  the  contract  was  complied  with.  What 
says  Mr.  Hodge,  one  of  the  claimants'  witnesses,  who,  as  Assistant 
Secretary  of  the  Treasury,  made  the  contract  with  the  claimants,  and 
wrote  the  transfer  of  the  policies  ?  He  was  asked  if  he  knew  any 
thing  relative  to  the  advance  of  money,  &c.  He  answered  as  follows: 
^*Such  advance  was  made  to  the  contractors  to  the  extent  (if  my  recol- 
lection serves  me)  of  about  $30,000,  to  enable  them  to  pay  for  the  said 
materials ;  and  I  believe  they  were  entitled  to  such  advance  by  a 
stipulation  in  the  contract.  As  security  to  the  United  States,  ajl  these 
materials,  including  the  entire  cargo  on  board  the  vessel  in  which  they 
were  shipped,  were  transferred  to  the  United  States,  &c/'  What 
say  the  claimants  themselves  in  there  memorial  above  referred  to? 
They  use  the  following  language :  *  *  In  addition  to  which,  the  materials 
on  board  (all  of  which  were  held  as  security  by  the  government)  were 
under  the  supervision,"  &c.  Again,  in  the  same  memorial,  the  claim- 
ants, in  charging  the  government  with  not  taking  proper  care  of  said 
materials,  ask  the  following  questions  :  "Are  not  parties  who  have  the 
custody  of  collateral  securities  bound  to  use  due  caution  and  ordinary 
prudence  in  taking  charge  and  preserving  those  securities?  And  is 
the  government  of  the  United  States,  intrusted  with  the  custody  of 
goods  as  security,  with  the  policy  of  insurance  in  its  own  hands,  as- 
signed for  protection,  to  carry  the  collaterals  to  any  part  of  the  world," 
&c.?  What  say  the  claimants  in  their  petition  to  this  court,  (the  facts 
stated  in  which  one  of  the  claimants  swears  to  be  true  to  the  best 
of  his  knowledge  and  belief?)  They  say  that  ''they  did  assign 
to  the  government,  by  way  of  indemnity  for  the  advance  or  pre- 
payment of  the  sum  of  $35,000  on  their  contract,  the  policies  of 
insurance,"  &c.  ********** 
*'That  by  the  express  contract  of  the  United  States,  and  the  require- 
ment of  the  Secretary  of  the  Treasury,  they  received  into  their  sole 
and  exclusive  possession  and  control  all  the  articles  and  materials 
enumerated  in  the  list  afoTesaid,  a\id  helou^ui^  to  the  petitioners. 


FRANCIS   A.    GIBBONS   AND    FRANCIS   X.   KELLY.  25 

That  the  same  were  so  received  by  the  United  States,  as  aforesaid,  to 
secure  the  due  performance  of  the  contract  by  your  petitioners,"  &c. 

The  foregoing  evidence  and  statements  of  the  claimants  satisfy  me 
that  they  never  sold,  nor  intended  to  sell,  said  goods  to  the  govern- 
ment ;  but  that  they  only  transferred  the  goods  to  the  government  as 
ccUateral  security  for  the  money  advanced  on  the  contract. 

But  it  is  said  that  the  act  of  Congress  of  January  the  31st,  1823, 
(3  Stat,  at  Large,  723,)  prohibited  said  advance  payment  and  the  taking 
of  the  goods  into  possession  as  collateral  security  for  the  advance.  All 
that  needs  be  said  on  that  subject  is  this :  If  the  transaction  was  legal, 
the  goods  continaed  to  be  the  property  of  the  claimaints  ;  the  United 
States  having  a  lien  on  the  goods  for  the  advance  payment.  If  the 
transaction  was  illegal,  it  was  void  ;  and  the  goods  continued  to  be,  as 
they  previously  were,  the  property  of  the  claimants.  So  that,  whether 
the  transaction  was  legal  or  not,  it  did  not  change  the  ownership  of 
the  goods.  The  point  being  settled  that  the  absolute  property  in  the 
goods  in  question  was  always  in  the  claimants,  from  the  time  they  left 
Baltimore  until  they  were  lost  by  shipwreck  on  the  Oregon  coast,  there 
is  no  difficulty  in  the  question  as  to  who  must  bear  the  loss. 

After  the  arrival  of  the  goods  at  San  Francisco,  it  became  the  duty 
of  the  collector  of  the  customs  there,  by  virtue  of  the  agreement  of  the 
30th  of  April,  1852,  to  take  ordinary  care  of  the  goods,  and,  on  request 
of  the  claimants,  to  ship  them,  or  such  part  of  them  as  circumstances 
required,  in  a  revenue  cutter  or  other  vessel,  to  the  places  at  which 
they  were  to  be  used.  The  collector  accordingly  entered  into  the  fol- 
lowing charter-party  with  the  claimants  : 

*'  This  charter-party,  made  and  concluded  upon  in  the  city  of  San 
Francisco,  the  8th  of  February,  1853,  between  Francis  X.  Kelly  and 
Francis  A.  Gibbons,  owners  of  the  barque  **  Oriole,"  of  the  city  of 
Baltimore,  of  the  burden  of  two  hundred  and  twenty-three  tons,  or 
thereaboiits,  register  measurement,  now  lying  in  the  harbor  of  San 
Francisco,  in  the  State  of  California,  of  the  first  part,  and' Beverly  C. 
Sanders,  collector  of  the  port  of  San  Francisco,  acting  on  behalf  of  the 
government  of  the  United  States,  of  the  second  part,  witnesseth,  that 
the  said  parties  of  the  first  part,  for  and  in  consideration  of  the  cove- 
nants and  agreements  hereinafter  mentioned,  to  be  kept  and  performed 
by  the  said  party  of  the  second  part,  do  covenant  and  agree  on  the 
freighting  and  chartering  of  the  said  vessel  to  the  said  party  of  the 
second  pari,  for  the  conveyance  of  materials  for  light-houses  to  Monte- 
rey, Point  Conception,  San  Diego,  the  Faralones,  Humboldt  bay,  the 
mouth  of  Columbia  river,  and  such  other  points  as  may  be  designated 
by  the  sdd  party  of  the  second  part,  or  by  the  duly  authorized  agent 
of  the  United  States  government,  on  the  terms  following,  that  is  to  say : 

*'  First,  The  parties  of  the  first  part  do  engage  that  the  said  vessel, 
in  and  during  the  time  she  shall  be  thus  employed,  shall  be  kept  tight, 
staunch,  well  fitted,  tackled,  and  provided  with  every  requisite,  and 
with  men  and  provisions. necessary  for  such  service. 

"  Second,  The  said  parties  of  the  first  part  do  engage  further  to  con- 
vey and  provision  such  agents  of  the  government,  and  such  artizans 
and  operatives  as  may  be  necessary  to  be  tTaiie\iOT\ftdL  V\>i>a.  >i>Rft  \M&Xfc- 
rials,  for  the  purpose  of  erecting  the  liglitrhoTxaea  to  \>^  <iicya»\x\xsXft^* 
Bep.  245 3 
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"  Third,  The  said  parties  of  the  first  part  do  engage  further  to  take 
and  receive  on  board  said  vessel,  during  the  continuance  of  this  charter, 
all  such  materials  as  may  be  shipped  by  the  party  of  the  second  part, 
or  the  duly  authorized  agents  of  the  United  States  government. 

*'  Fourth,  The  said  parties  of  the  first  part  do  engage  further  to  land 
and  deliver  the  materials,  operatives,  and  artizans  aforesaid,  at  the 

Joints  which  may  be  selected  as  the  sites  for  the  light-houses  by  the 
uly  authorized  agents  of  the  United  States  government. 

**  Fifth.  The  said  parties  of  the  first  part  do  engage  further  that  this 
charter  is  to  continue  until  the  whole  of  the  materials  are  transported 
to  the  sites  where  the  light-houses  are  to  be  erect^d^  and  is  to  terminate 
as  soon  as  all  the  materials  are  delivered  in  pursuance  of  its  require- 
ments :  Provided y  however^  that  this  charter  shall  be  approved  by  the 
Secretary  of  the  Treasury  ;  and  if  it  shall  not  be  approved  by  the 
said  Secretary,  then  it  shall  cease  and  terminate  on  the  day  when 
notice  of  the  disapproval  of  the  said  Secretary  shall  be  received  by 
the  said  parties  of  the  first  part,  or  either  of  them,  or  on  such  day  as 
the  said  Secretary  shall  designate  after  the  receipt  of  the  notice  by 
the  parties  of  the  first  part. 

'*  And  the  said  party  of  the  second  part,  on  behalf  of  the  United 
States  government,  for  and  in  consideration  of  the  covenants  and 
agreements  to  be  kept  and  performed  by  the  said  parties  of  the  first 
part,  does  covenant  and  agree  with  the  said  parties  of  the  first  part 
to  charter  and  hire  the  said  vessel  as  aforesaid,  and  to  pay  to  the  said 
parties  of  the  first  part,  or  their  agents,  for  the  charter  or  freight  of  the 
said  vessel  during  the  time  the  said  vessel  may  be  engaged  under  this 
charter,  the  sum  of  3,000  dollars  for  each  and  every  month,  payable 
monthly  at  the  end  of  each  and  every  month,  it  being  understood  and 
agreed  upon  that  this  charter  shall  commence  from  the  day  of  the  date 
hereof. 

^'  To  the  true  performance  of  all  and  every  of  the  foregoing  con  venants 
and  agreements,  the  said  parties,  each  to  the  other,  do  hereby  bind 
themselves,  their  heirs,  executors,  administrators,  and  assigns. 

'*  In  witness  whereof  the  said  parties  have  hereunto  set  their  hands 
And  seals  the  day  and  year  first  above  written. 

''  FRANCIS  X.  KELLY.  [l.  s.] 

*^  FRANCIS  A.  GIBBONS,       [l.  s.] 
'*  By  his  attorney,  Wm.  J.  Timanus, 


**  In  the  presence  of 
**  Cyril  V.  Grey. 


BEVERLY  C.  SANDERS,        [l.  s.] 

''Collector,'' 


In  August,  1853,  the  ^'Oriole''  sailed,  under  said  charter-party, 
from  San  Francisco,  bound  to  Cape  Disappointment ;  the  claimants 
having  undertaken,  by  the  charter-party,  to  convey  the  goods  to  the 
designated  points  and  land  and  deliver  them  thei-e.  The  vessel  was  lost 
by  the  perils  of  the  sea,  at  the  mouth  of  the  Columbia  river,  in  Oregon, 
with  the  materials  on  board  for  the  four  light-houses  not  then  erected. 
Mr.  Moore,  in  charge  of  said  materials  ^  as  agent  of  the  government, 
was  on   board  of  the  vessel  at  tVve  t\\xi^  %\i^  ^«k,%  W\.,   ^V^  ^«ilute 
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property  of  the  goods  at  the  time  of  their  loss  was,  as  before  said,  in 
the  claimants,  who  had  pledged  them  to  the  United  States  as  security 
for  the  advance  payment  of  35,000  dollars. 

The  question  for  examination  upon  the  aforesaid  facts  is,  whether 
the  loss  of  said  light-house  materials  is  to  be  borne  by  the  United 
States  or  by  the  claimants  ? 

I  have  already  copied  into  this  opinion  the  whole  of  the  agreement 
of  the  30th  April,  1852,  which  relates  to  this  question.  The  sub- 
stance of  that  part  of  the  agreement  is,  that  the  United  States  would 
transport  said  materials  to  San  Francisco  and  deliver  them  to  the  col- 
lector there,  free  of  charge  to  the  claimants,  in  a  revenue  cutter  or  other 
vessel,  or  if  the  claimauts  transported  the  articles,  the  United  States 
would  pay  the  freight ;  and  that  the  articles  should  remain  in  the  col- 
lector's possession  at  San  Francisco  until  transported  under  his  autho- 
rity, when  required  by  the  claimants,  to  the  designated  points,  in  a 
revenue  cutter  or  other  vessel.  As  the  goods  were  carried  safely  to  San 
Francisco,  and  were  put  under  the  control  of  the  collector,  no  further 
notice  need  betaken  of  the  agreement  relative  to  that  part  of  the  case. 
The  contest  between  the  parties  arises  out  of  the  agreement  as  to  the 
carriage  of  the  goods  from  San  Francisco.  The  United  States  under- 
took, tor  a  sufficient  consideration,  to  carry  the  claimants'  goods,  when 
required  by  them,  in  a  revenue  cutter  or  other  vessel,  from  San  Fran- 
cisco to  certain  other  points  on  the  Pacific  coast.  One  of  those  points 
was  Cape  Disappointment,  near  the  mouth  of  the  Columbia  river.  The 
United  States,  as  to  this  affair  are  not  to  be  considered  as  common 
carriers.  There  is  no  pretence  that  they  were  common  carriers,  they 
not  being  bound,  by  law,  to  carry  goods  generally.  They  are  to  be 
considered,  under  said  agreement,  as  private  carriers  for  hire.  The 
consideration  for  the  undertaking  to  carry  the  goods  is  to  be  found  in 
the  execution,  by  the  claimants,  of  said  agreement.  A  late  writer  de- 
scribes the  difference  between  the  liability  of  a  common  carrier  and  a 
private  carrier  for  hire,  as  follows  : 

'^The  difference  with  respect  to  the  degree  of  liability  between  a 
private  carrier  for  hire  and  a  common  carrier  (whose  undertaking  is  al- 
ways for  hire)  is,  that  the  latter  is  bound  to  deliver  the  goods  instrusted 
to  him  against  all  events  but  the  acts  of  God  and  the  public  enemy. 
The  responsibility  which  is  founded  merely  upon  the  reward,  is  not 
incurred  when  a  certain  degree  of  diligence  has  been  used,  whereas 
that  which  is  imposed  by  the  common  law  upon  the  common  carrier, 
is  derived  mainly  from  his  public  imployment,  and  is  not  avoided  by 
any  quantity  of  diligence.  ***** 

*  *  *     Ordinary  diligencej  to  which  a  private  carrier  for 

hire  is  bound,  is  such  diligence  as  every  prudent  man  commonly  takes 
of  his  own  goods,  and  ordinary  negligence  is  therefore  the  want  of  such 
diligence." — (Angell  on  Carriers,  sec.  67.) 

Considering  the  United  States,  in  this  case,  as  private  carriers  of  the 
claimants'  goods  for  hire,  as  in  my  opinion  they  must  be  considered, 
they  are  not  liable  to  the  claimants  for  the  loss  of  the  goods^  unless  it 
be  proved  that  the  loss  occurred  from  the  want  of  ordinary  diligence  on 
the  part  of  the  government. 

Now^  there  is  not  the  slightest  evidence  o?  XXie  ^mA*  ^S.  ^t^vok^^ 
diligence  by  the  government  in  the  carrying  oi  \)ci^  ^<Wi^  ^otq.'Swsd 
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Francisco.  The  collector  there  was  the  agent  of  the  government  for 
the  management  of  this  business.  There  being  no  public  vessel  at  the 
time  at  San  Francisco  to  carry  the  goods,  the  claimants'  agent  pro- 
posed to  the  collector  the  chartering  of  the  ^'Oriole,"  the  claimaDts' 
vessel.  That  proposition  was  accepted  by  the  collector,  and  the 
aforesaid  charter-party  was  accordingly  executed.  There  was  surely 
no  want  of  ordinary  diligence  on  the  part  of  the  government  in  that 
transaction.  The  claimants  thereby  agreed  to  convey  in  the  *' Oriole" 
the  said  materials  for  certain  light-houses  to,  among  other  places,  the 
mouth  of  the  Columbia  river.  The  claimants  also  agreed,  by  the 
charter-party,  that  the  vessel  should  be  kept  tight,  staunch,  &c.  ;  that 
they  would  convey  and  provision  such  agents,  &c. ,  as  might  be  neces- 
sary to  be  transported  with  the  materials,  &c. ;  that  they  would  receive 
on  board  all  such  materials  as  might  be  shipped  by  the  United  States. 
&c.  ;  that  they  would  land  and  deliver  the  materials,  &c. ,  at  the  sites 
for  the  light-houses,  &c.  For  which  service,  the  United  States  agreed 
to  pay  the  claimants  $3,000  a  month. 

It  is  difficult  to  conceive  how  a  more  favorable  arrangement  for  the 
claimants  as  to  the  carrying  of  their  goods  (which  the  United  States 
had  agreed  to  carry  in  a  revenue  cutter  or  other  vessel)  could  have 
been  made.  No  want  of  ordinary  diligence  in  the  matter  can  possibly 
be  imputed  to  the  United  States.  They  placed  the  claimants  them- 
selves, by  the  charter-party,  under  the  same  liabilities  that  the  United 
States  were,  for  the  carrying  of  the  goods,  namely,  the  liabilities  of 
private  carriers  for  hire. 

In  August,  1853,  the  ' 'Oriole''  sailed,  under  said  charter-party,  with 
the  materials  for  some  of  the  light-houses  on  board  ;  but  when  she 
arrived  near  Cape  Disappointment,  one  of  the  light-house  sites,  she 
and  all  the  materials  on  board  were  lost  by  the  perils  of  the  sea,  without 
the  fault  of  any  person  whatever.  The  consequence  of  this  shipwreck 
was,  that  the  claimants  lost  their  goods,  and  the  United  States  lost  their 
lien,  if  they  had  any,  on  them,  for  the  advance  payment  of  $35,000. 
That  being  the  case,  the  claimants  have  no  ground  for  thecharge  against 
the  United  States  for  the  |10,558,  the  value  of  the  materials  lost  by  the 
shipwreck.  Neither  have  the  claimants  any  ground  for  the  charge  for 
the  materials,  if  any,  furnished  by  them  after  the  shipwreck,  to  supply 
the  place  of  those  which  were  lost ;  because  they  were  bound  to  fiir- 
nish  all  the  materials  for  the  light-houses,  and,  of  course,  when  any 
of  the  materials  were  lost,  without  the  fault  of  the  government,  the 
<jlaimants  were  bound  to  supply  the  loss. 

I  dissent,  also,  from  that  part  of  the  judgment  of  the  court  which 
allows  the  claimants  the  sum  of  $5,811  54  for  the  failure  of  the  United 
States  to  deliver  the  materials  at  Cape  Disappoint^ient.  This  sum  is 
-allowed  by  the  court  as  damages  which  arose  to  the  claimants  in  con- 
sequence of  the  aforesaid  loss  of  the  materials  over  and  above  their 
value.  But  if,  as  I  have  endeavored  to  show,  those  materials  belonged 
to  the  claimants,  and  they  were  bound  to  bear  the  loss,  it  follows,  of 
course,  that  any  subsequent  damage  suffered  by  the  claimants  in  con- 
sequence of  that  loss  must  also  be  borne  by  them.  The  government, 
not  being  liable  for  the  non-delivery  of  the  materials  lost,  cannot  be 
liable  for  any  damage  whicli  may  "have  eTv«vxfedL  \.o  >i)ci<fe  ^vk\\&»i\iXj^  \tl^^^- 
-sequence  of  the  non-delivery. 
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July  25,  1856. — Ordered  to  be  printed. 


Mr.  Brodhbad  made  the  following 

REPORT. 

[To  accompany  Bill  S.  408  ] 

The  Comviittee  of  Claims^  to  whom  tvas  re/erred  the  report  of  the  Court 
of  Claims  in  the  case  of  Joseph  D,  Beerrs,  report: 

That  they  have  examined  the  opinion  and  evidence  submitted  to 
the  court  in  this  case,  and  agree  with  the  court,  that  the  United  States 
ought  to  afford  the  relief  provided  in  the  bill  submitted  by  the  court. 
The  opinion  of  the  court  is  hereto  annexed. 

JOSEPH  D.  BEERS  w.  THE  UNITED  STATES. 

The  opinion  of  the  court  was  delivered  by  Scarburgh,  J 

On  the  21st  day  of  January,  A.  D.  1850,  Thomas  B.  Nalle,  a  purser 
in  the  navy  of  the  United  States,  in  pursuance  of  instructions  from 
the  Navy  Department,  and  by  the  command  of  Thomas  Ap  C.  Jones, 
commander-in-chief  of  the  Pacific  squadron,  drew  a  bill  of  exchange 
on  William  Ballard  Preston,  Secretary  of  the  Navy,  for  twenty  thou- 
sand dollars,  payable  to  the  order  of  Thomas  Ap  C.  Jones,  command- 
er-in-chief of  the  Pacific  squadron,  three  days  after  sight.  This  bill 
was  endorsed  by  Thomas  Ap  C.  Jones  to  Moffatt  &  Co.,  or  order,  who 
endorsed  it  to  the  order  of  the  petitioner. 

On  the  5th  day  of  April,  A.  D.  1850,  the  petitioner  presented  the 
bill  to  William  Ballard  Preston,  Secretary  of  the  Navy,  at  the  Navy 
Department,  for  acceptance.  On  the  9th  day  of  April,  A.  D.  1850,  a 
clerk  in  the  department  wrote  on  the  face  of  the  bill,  in  red  ink,  '^paid 

by  requisition  No. ."     On  the  10th  day  of  April,  A.  D.  1850,  the 

bill  was  returned  to  him,  with  the  remark,  that  *Hhe  department  de- 
clines to  honor  it." 

On  the  9th  day  of  May,  A.  D.  1850,  in  answer  to  a  letter  of  the 
preceding  day,  the  department  informed  the  petitioner  '*  that  no  advice 
had  been  received  from  California  relative  to  the  draft  of  Purser  Nalle. " 
On  the  14th  day  of  June,  A.  D.  1850,  similar  information  was  given 
him  by  the  department.  On  the  9th  day  of  August,  A.  D.  1850,  the 
petitioner  was  informed  that  the  department  had  decided  to  pay  the 
draft  of  Purser  Nalle,  and  it  was  accordingly  paid  on  that  day,  and 
the  bill  was  taken  up  by  the  Navy  Department. 
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Seethe  letter  of  Hon.  J.  J.  Crittenden,  Attorney  Greneral,  to  Hon. 
William  A.  Graham,  Secretary  of  the  Navy,  dated  November  14,  A.  D. 
1851,  a  copy  of  which  is  on  file  among  the  papers  of  this  case. 

The  petitioner  now  claims  fifteen  per  centum  on  the  amount  of  the 
bill  for  re-exchange  and  interest.  The  rate  of  commercial  damages 
upon  protested  bills  of  exchange  in  California  in  the  year  1850  was, 
on  inland  bills  fifteen  per  centum^  and  on  foreign  bills  twenty  per 
centum.  The  bill  was  drawn  in  California.  (See  depositions  of  Wm. 
M.  Burgoyne  and  Samuel  Ward,  and  the  letter  of  the  attorney  general 
already  referred  to.) 

That  the  United  States,  by  their  authorized  officers,  were  parties  to 
the  bill  in  question,  both  as  drawers  and  drawees,  is  indisputable.  It 
is  stated  by  the  Attorney  General,  that  it  was  drawn  by  the  purser, 
under  instructions  from  the  Navy  Department,  and  by  the  command  of 
the  commander-in-chief  of  the  Pacific  squadron,  on  the  Secretary  of 
the  Navy.  The  doctrine  appears  to  be  well  settled,  that  when  the 
United  States,  by  their  authorized  officer,  become  a  party  to  negotia- 
ble paper,  they  have  all  the  rights  and  incur  all  the  responsibility  of 
individuals  who  are  parties  to  such  instruments.  There  is  no  diflference, 
except  that  the  United  States  cannot  be  sued.  (United  States  vs.  The 
Bank  of  the  Metropolis,  15  Peters  R. ,  377.)  In  that  case  the  court  say: 
*'It  [the  Supreme  Court]  said  in  the  case  of  The  United  States  tw. 
Dunn,  6  Pet.,  51,  '  the  liability  of  parties  to  a  bill  of  exchange,  or 
promissory  note,  has  been  fixed  on  certain  principles,  which  are  essen- 
tial to  the  credit  and  circulation  of  such  paper.  These  principles  orig- 
inated in  the  convenience  of  commercial  transactions,  and  cannot  now 
be  departed  from.'  From  the  daily  and  unavoidable  use  of  commer- 
cial paper  by  the  United  States,  they  are  as  much  interested  as  the 
community  at  large  can  be  in  maintaining  these  principles.'' — (Ibid, 
392.)  It  seems  to  be  considered,  too,  that  the  United  States  are  liable 
to  damages,  on  a  protested  bill  of  exchange  drawn  by  them,  in  the 
same  manner  and  to  the  same  extent  as  an  individual. — (Bank  of  the 
United  States  vs.  The  United  States,  2  How.  E.,  711.). 

This  bill,  then,  being  drawn  by  the  United  States,  their  contract  was, 
that  the  drawee  should,  on  the  bill  being  presented  to  him  in  a  reason- 
able time  from  its  date,  accept  the  same,  and,  having  so  accepted  it, 
should  pay  it  when  duly  presented  for  payment  according  to  its  tenor. — 
(Whitehead  vs.  Walker,  9  Mees.  &  W.,  506,  515.)  On  the  refusal  of 
the  drawee  to  accept  the  bill,  if  it  had  been  a  case  between  individuals, 
a  complete  right  of  action  on  the  bill  against  the  drawer  would  have 
accru^  in  favor  of  the  holder.  But  this  right  of  action  would,  in 
general,  be  forfeited  in  such  a  case,  by  the  failure  to  cause  the  bill  to 
be  protested  for  non-acceptance,  and  tJie  notice  of  the  non-acceptance 
and  protest  to  be  given  to  the  drawer. — (Ibid.)  This  is  the  general  rule; 
but  there  are  exceptions  to  it.  A  protest  is  not  required  in  the  case  of 
an  inland  bill,  unless  it  is  prescribed  by  the  local  municipal  law.  This, 
however,  is  the  case  of  a  foreign  bill,  and  the  protest  cannot  be  ex- 
cused on  that  ground.  A  protest  affords  satisfactory  evidence  of  dis- 
honor to  the  drawer,  who,  residing  abroad,  might  experience  a  difficulty 
in  making  proper  inquiries  on  the  subject,  and  be  compelled  to  rely  on 
the  representation  of  the  lioldex .    It  a\^o  ^wt\vv^%^  w\!l  %\A<^t%<^  with 
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the  best  evidence  to  charge  an  antecedent  party  abroad ;  for  the  protest 
is  evidence  in  all  courts  of  the  dishonor  of  the  bill.  (Byles  on  Bills, 
189 ;  Story  on  Bills,  §  277.)  It  seems  to  be  necessary,  therefore,  only 
where  the  object  is  to  charge  the  drawer,  and  he  might  be  prejudiced 
by  the  failure  to  make  it.  Hence,  if  the  bill  be  drawn  by  the  drawer 
without  funds  and  without  having  any  right  to  draw,  the  want  of  a 
protest  will  not  prejudice  the  holder  ;  but  he  will  be  entitled  to  recover 
against  the  drawer,  upon  the  ground  that  he  has  not,  and  could  not, 
sustain  any  loss  or  injury  thereby.  (Story  on  Bills,  §  280.)  And  so,  a 
promise  to  pay  the  bill,  after  a  fiill  knowledge  of  the  fact  that  no  pro- 
test has  been  made,  will,  it  is  said,  be  a  waiver  of  the  objection  by  the 
party,  and  he  will  be  held  bound  in  the  same  way  and  to  the  same 
extent,  as  if  there  had  been  a  regular  protest.     (Ibid.) 

The  same  doctrine  is  applicable  to  the  subject  of  notice.  It  seems 
to  be  necessary  only  where  the  object  is  to  charge  the  drawer,  and  he 
might  be  prejudiced  by  the  failure  to  give  it.  If,  therefore,  the  drawer 
has  no  right  to  draw  the  bill,  or  no  reasonable  ground  to  expect  the 
bill  to  be  accepted,  he  is  not  deemed  entitled  to  notice  of  the  dishonor 
thereof,  for  it  was  his  own  fault  to  draw  it ;  and  he  cannot  be  said  to 
have  suflfered  any  loss  by  the  want  of  notice.  Hence,  if  the  drawer 
draws  the  bill  without  having  funds  in  the  hands  of  the  drawee,  or  ex- 
pectation of  funds,  or  any  arrangement  or  agreement  on  the  part  of  the 
drawee  to  accept  the  bill,  he  will  not  be  entitled  to  notice,  and  not  be 
discharged  by  the  want  thereof.     (Story  on  Bills,  sec.  311.) 

It  seems  to  be  a  principle  fairly  deducible  from  the  authorities  upon 
this  subject,  that,  as  between  the  holder  and  drawer,  protest  and  notice 
may  be  dispensed  with,  where  they  must  be  unnecessary  or  immate- 
rial to  the  drawer  ;  where  the  drawer  could  sustain  no  injury  by  the 
neglect  of  the  holder  to  make  a  protest,  or  give  him  notice  of  the  dis- 
honor of  the  bill ;  where  the  want  of  them  could  not  possibly  affect  the 
drawer.  (French  vs.  The  Bank  of  Columbia,  4  Cranch  E.,  141 ;  Dick- 
ens t;«.  Beall,  10  Peters  R.,  572.)  The  rule,  therefore,  which  requires 
a  protest  and  notice,  in  order  to  charge  the  drawer,  is  not  one  of  posi- 
tive law,  but  it  is  founded  in  reason  and  the  necessities  of  commerce. 
It  requires  notice  and  protest,  not  merely  as  an  indemnity  against  ac- 
tual injury,  but  as  a  security  against  a  possible  injury  which  may  result 
from  the  Idches  of  the  holder  of  the  bill.  (Ibid.)  Hence,  it  is  a  gen- 
eral rule,  but  cases  which  do  not  come  within  the  reason  of  the  rule 
form  exceptions  to  it.  In  this  case  the  United  States  were  both  draw- 
ers and  drawees,  and  their  interests  could  in  no  conceivable  way  be 
affected  by  the  want  either  of  a  protest  or  of  notice.  There  was  no 
party  to  the  bill  in  any  way  responsible  to  them,  and  their  interest 
could  not  by  possibility  have  been  prejudiced  by.  the  failure  to  make  a 
protest  or  give  notice  of  the  dishonor.  It  seems  to  us,  therefore,  that 
a  protest  and  notice  would  have  been  wholly  superfluous.  There  was 
no  conceivable  object  to  be  accomplished  by  them. 

Upon  the  dishonor  of  the  bill,  then,  the  United  States,  as  drawers 
of  the  bill,  became  liable  to  the  holder  for  the  principal  sum,  and  in- 
terest, and  damages,  and  expenses  incurred  by  the  dishonor,  and  this 
liability  was  not  lost  to  the  holder  by  his  failure  to  h«iV^  l\v^\s^\x^- 
tested^  and  to  give  notice  of  its  dishonor.  (Story  o\i^\\\i^,^^^,'Jft^>^  "^"^^ 


4  JOSCPH   D.    BEERS. 

principal  sum  has  been  paid,  but  the  liability  of  the  United  States  for 
the  interest  and  damages  was  absolute  and  complete  at  the  time  of  its 
payment,  and  the  mere  surrender  of  the  bill  is  insufficient  to  discharge 
that  liability.  It  is  neither  a  release  nor  a  payment,  nor  in  any  sense 
a  satisfaction.  The  liability,  therefore,  still  exists.  The  damages  in 
lieu  of  re-exchange  are  to  be  ascertained  by  the  law  of  the  place 
where  the  bill  was  drawn,  and  the  interest  by  the  law  of  the  place 
where  the  money  was  payable. 

Amount  of  bill -        -$20,000  00 

Interest  thereon  from  the  llthday  of  April,  A.  D.  1850, 
to  the  9th  day  of  August,  A.  D.  1850 ;  3  months  29 
days,  at  6  per  centum  -------  396  66 

20,396  66 
Add  damages  at  15  per  centum       -----       3,000  00 


23,396  66 
Deduct  payment  of  principal  -        -----     20,00000 


3,396  66 


We  shall,  therefore,  report  to  Congress  a  bill  in  favor  of  the  peti- 
tioner for  the  sum  of  three  thousand  three  hundred  and  ninety-six 
dollars  and  sixty-six  cents,  with  interest  thereon  from  the  9th  day  of 
August,  A.  D.  1850,  till  paid. 


34th  Congress,  }  ENATE.  (  Bep.  C!om 

l8t  Session.     S  )  No.  247. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JuLT  25,  1856.— Ordered  to  be  printed. 


Mr.  Brodhead  made  the  following 

REPORT. 

[To  accompany  Bill  S.  409.] 

The  Committee  of  Claims y  to  whom  was  referred  the  report  of  the  Court 
of  Claims  in  the  case  of  Thomas  M,  NeweU^  report : 

Upon  a  review  of  the  case,  the  committee  concur  in  the  opinion  of 
the  court  in  favor  of  this  claim  hereto  annexed,  and  recommend  the 
passage  of  the  accompanying  bill. 

Opinion  of  the  Court  by  Gilchrist,  C.  J. 

THOMAS  M.  NEWELL  vs.  THE  UNITED  STATES. 

Upon  consideration  of  the  act  of  Congress  relating  to  the  subject, 
and  the  letters  of  the  Fourth  Auditor,  dated  on  the  8th  January,  1852, 
and  on  the  7th  of  June,  1856,  it  is  the  opinion  of  the  court  that  the 
United  States  owe  the  claimant  the  sum  of  fourteen  hundred  and  fifty- 
five  dollars,  and  we  report  a  bill  accordingly. 


34iH  CoNOBXBS, }  SENATE.  (  Bbp.  Oom. 

let  Session.     \  (  No.  248. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JvLT  39, 1856 — Ordered  to  be  printed. 


Mr.  Stuabt  submitted  the  following 

REPORT. 

[To  accompany  Bill  S.  414.] 

The  Committee  on  Patents  and  the  Pateni  Office,  to  whom  was  re/erred 
the  petition  of  Nathaniel  Hayward,  ask  leave  to  submit  the  following 
report: 

The  petitioner  represents  that  he  is  the  original  inventor  of  an  im- 
portant improvement  in  the  manufacture  of  India  rubber  goods,  his 
invention  consisting  in  combining  sulphur  with  India  rubber ;  that 
pending  his  application  for  a  patent  he  executed  an  assignment  of  hia 
interest  in  said  invention  to  Charles  Goodyear ;  that  on  the  24th  dajr 
of  February,  1839,  letters  patent  for  said  invention  were  issued  to 
Charles  Goodyear,  as  the  assignee  of  the  original  inventor,  for  the 
period  of  fourteen  years ;  that  previous  to  the  expiration  of  said  term  he 
(Hayward)  applied  to  the  Commissioner  of  Patents,  praying  that  the 
patent  for  his  invention  should  be  extended  for  his  benefit ;  that  in 
pursuance  of  the  provision  of  the  law,  he  exhibited  to  the  Commis- 
sioner an  account,  under  oath,  that  the  whole  sum  received  for  the 
sale  of  his  invention  was  $3,000,  and  that  after  deducting  from  this 
amount  the  sum  of  $1,825  75  for  his  expenses  and  time  in  perfecting 
and  in  experimenting  and  introducing  his  invention,  the  total  benefit 
he  has  received  from  his  invention  is  the  sum  of  only  $1,174  25,  and 
that  the  Commissioner  erroneously  refused  to  extend  said  patent. 

The  first  point  which  engaged  the  attention  of  the  committee  was 
the  character  of  the  invention  claimed  by  Mr.  Hayward.     The  spe- 
cific language  of  the  claim  is  *^  combining  sulphur  with  gum  elastic, 
either  in  solution  or  in  substance,  either  in  the  modes  pointed  out  or 
in  any  other  that  is  substantially  the  same,  and  which  will  produce 
the  same  result."     Full  information  in  relation  to  the  character  of 
this  invention  is  furnished  from  an  ofiicial  and  high  scientific  source. 
The  law  requires  that  upon  filing  a  petition  for  an  extension,  the 
Commissioner  shall  refer  the  case  to  a  principal  examiner,  whose  duty 
it  is  to  make  a  full  report  of  the  case,  and  particularly  whether  the 
invention  was  new  and  patentable  when  made.     An  elaborate  report 
was  made  by  the  examiner  in  this  case.     It  a\>^ea\^  ^T<3m  Vva.  \^^<^\\» 
that  previous  to  Hayward*  8  invention,  the  wmvetaaX  ei^\se\\^\i^^  vcvVa.^^^ 
rubber  goods  was  that  they  were  dried  witti  dvia.mU^  ^  «^^^  ^n^t^^^V^^ 
mce  dried,  that  they  would  often  become  sl\ci\LY\>^  \>^\t^?,  loV^^*^^" 
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f;ether,  so  that  parts  lying  in  contact  would  become  cemented  together, 
n  other  cases,  the  goods  became  soft  and  sticky,  simply  from  expo- 
sure to  changes  of  temperature.  Hence,  all  of  ihe  companies  formed 
previous  to  the  date  of  this  patent  were  broken  up  and  ruined  upon 
the  defects  here  named.  Various  mechanical  dryers  had  been  used  to 
overcome  these  defects  with  little  eflfect.  In  November,  1838,  Mr. 
Hayward,  having  ascertained  by  experiments  that  there  is  a  chemical 
attraction  between  India  rubber  and  sulphur,  by  which  a  compound 
of  these  materials  dries  rapidly,  made  an  application  for  letters  patent, 
basing  his  claim  upon  the  drying  powers  of  this  mixture.  This  dis- 
covery, which  was  the  result  of  many  experiments  and  much  expense 
and  labor,  has  worked  an  entire  revolution  in  the  manufacturing  of 
elastic  goods.  It  was  the  discovery  of  a  new  material  in  the  arts  as 
original  as  that  of  India  rubber  itself,  and  as  distinct  from  either  of 
the  substances,  India  rubber  and  sulphur,  as  water  is  from  hydrogen 
and  oxygen,  of  which  it  is  composed.  Kot  India  rubber  alone,  bat 
India  rubber  and  sulphur  chemically  combined,  so  as  to  make  a  tiew 
substance,  having  new  properties  different  from  either  of  its  compo- 
nent parts,  and  destined  thenceforth  to  be  the  material  from  which 
water-proof  and  elastic  goods  were  to  be  manufactured. 

The  next  subject  of  inquiry  with  the  committee  was  the  circum- 
stances under  which  Mr.  Hayward  parted  with  this  valuable  invention 
for  so  paltry  a  price.  These  circumstances  are  stated  with  great  sim- 
plicity and  evident  truthfulness  in  an  affidavit  before  the  committee. 
Mr.  Hayward  states  that  he  commenced  the  manufacture  of  certain 
descriptions  of  India  rubber  goods  in  1835.  For  the  first  three  or 
four  years  the  business  was  very  uncertain,  on  account  of  defects  in 
the  articles  (before  described.).  The  value  of  the  goods  he  made  was 
not  more  than  two  thousand  dollars  per  year,  and  the  profits  not  more 
than  three  or  four  hundred  a  year.  The  difficulties  which  he  labored 
under  led  him  to  see  that  the  only  hope  of  making  the  business  profit- 
able was  in  overcoming  the  defects  of  the  goods.  For  this  purpose 
he  continued  experiments  from  1836  to  1839,  combining  India  rubber 
with  every  substance  he  could  think  of.  When  he  succeeded  in 
making  the  invention  of  the  combination  of  India  rubber  and  sulphur, 
he  hired  the  shop  he  worked  in.  The  only  property  he  owned,  except 
his  household  furniture  and  clothing,  and  stock  and  tools  in  trade, 
was  the  house  he  lived  in,  worth  about  $1,200  ;  upon  this  there  was 
a  mortgage  of  about  $700.  His  only  income  was  the  uncertain  profits 
of  his  business,  not  $500  a  year,  out  of  which  he  had  to  support  him- 
self, his  wife,  and  two  children.  Under  these  circumstances,  it  is 
plainly  to  be  perceived  that  the  parting  with  his  invention  for  so  in- 
considerable a  sum  was  a  matter  of  compulsion.  In  the  future  manu- 
facture of  India  rubber  goods,  the  invention  soon  became  perfectly 
successful,  and  was  the  foundation  of  that  most  important  branch  of 
American  manufactures — so  distinguished  for  the  wonderful  variety 
and  perfection  of  its  goods — and  which  may  be  justly  styled  the  most 
characteristic  of  American  arts. 

The  next  question  presented,  to  iVve  coTumVlt^^  \%^  Tclvether  the  Com- 
missioner of  Patents  was  Justified  \>y  t\\^^a^Va  \ivV>oSa^'s^  ^xA.*^^ 
rules  prescribed  by  law  to  goveTuV\m\Tv\v\%^^v«v«u%\\i^^^^s^^ 
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exteDsion  of  Hayward's  patent.     The  patent  laws  provide  that  the 
Oommissioner  of  Patents  shall  grant  or  refuse  an  extension  of  a  patent 
M  the  case  may,  or  may  not,  satisfy  the  following  requisites: 
Ist.  Is  the  invention  novel  ? 
2d.  Is  it  useful? 

3d.  Is  it  valuable  and  important  to  the  public  ? 
4th.  Has  the  inventor  been  adequately  remunerated  for  his  time, 
ingenuity,  and  expense  in  originating  and  perfecting  his  invention  ? 
5th.  Has  he  used  due  diligence  in  introducing  his  invention  into 
general  use  ? 

The  committee  are  of  opinion,  that  upon  the  facts  shown  in  this 
case  as  to  each  of  the  above  points,  the  Commissioner  was  bound  in 
law  to  extend  Mr.  Hayward's  patent. 

The  report  of  the  principal  examiner  is  conclusive  as  to  the  first 
three  requisites — novelty,  utility,  and  value.  The  inadequacy  of  the 
remuneration  is  sufficiently  shown  by  the  statements  before  made  as 
to  the  value  of  the  invention  and  the  amount  received  for  the  same. 
In  making  his  determination  upon  this  branch  of  the  case,  the  Com- 
mimoner  fell  into  a  grave  error.  It  appeared  at  the  hearing  that 
after  the  sale  of  his  invention  Mr.  Hayward  had  from  that  time  for- 
ward been  employed  as  the  foreman  in  an  establishment  called  in 
honor  of  his  invention  the  *' Hayward  Rubber  Company,"  and  that 
hj  his  economy  and  unremitting  labor  in  that  business  he  had  acquired 
8ome  property.  The  Commissioner  decided  that  although  Mr.  Hay- 
ward  had  received  this  mere  trifle  from  the  sale  of  his  invention,  yet 
he  was  not  entitled  to  the  privilege  secured  by  law  to  an  inventor, 
because  he  had  made  money  in  a  branch  of  the  same  business. 

The  committee  are  totally  at  a  loss  to  conceive  the  scope  of  this 
argument.  It  would  seem  to  be  clear  that  if  Mr.  Hayward  had  re- 
ceived but  $1,1'74  26  from  the  sale  of  an  invention  which  has  proved 
of  inestimable  value  to  the  public,  that  his  right  to  the  usual  privi- 
%e  accorded  by  law  to  those  who  have  not  been  adequately  rewarded 
is  incontestable.  How  strange  an  answer  to  his  claim  is  the  argu- 
ment :  I  acknowledge  the  value  of  your  discovery,  that  the  public  has 
been  largely  benefited  by  its  use,  and  that  you  were  compelled  by 
poverty  to  sell  it  for  a  trifle ;  but  granting  that  you  made  nothing  out 
of  that  invention,  you  have  been  fortunate  in  your  labors  since. 
Therefore,  the  success  of  your  industry  since  1838  shall  be  the  reason 
for  refusing  a  reward  for  your  industry  and  invention  before  1838. 

The  sixth  requisition,  that  the  inventor  shall  establish  that  he  has 
used  due  diligence  in  introducing  his  invention  into  public  use,  is 
sufficiently  met  by  the  fact  that  the  invention  is  in  general  use  among 
manufacturers. 

The  committee  are  of  opinion  that  the  case  submitted  by  Mr.  Hay- 
ward satisfies  all  the  conditions  of  the  law  for  extensions,  and  that  he 
tailed  to  receive  the  benefits  of  the  law  through  the  errors  of  the  offi- 
cer appointed  to  administer  it.  He  has  thus  suflFered  a  wrong  for 
which  it  is  true  the  law  provides  no  remedy,  although  one  is  de- 
manded by  every  principle  of  common  justice,  and  by  all  the  analogies 
of  practice  in  judicial  proceedings.  If  the  Commissioner  has  been  in 
error,  it  is,  in  the  opinion  of  the  committee,  ttie  dwl^  o^  Qotl^x^^k^  V^ 
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reassume  the  power  which  the  Constitution  has  given  it  for  the  benefit 
of  the  inventor,  and  to  correct  the  judgment  of  the  officer  to  whom  it 
has  delegated  its  power. 

Assuming  that  the  Commissioner's  decision  was  erroneous  in  hd 
and  in  law,  the  committee  conceive  that  bj  granting  him  an  exten- 
sion of  his  patent  Congress  will  grant  him  no  special  privilege,  but 
simply  the  rights  to  avail  himself  of  the  general  provisions  of  law 
which  apply  to  all  inventors  who  have  been  not  adequately  rewarded 
for  their  inventioDS. 

The  committee  would  observe,  that  immediately  upon  tbe  refusal  of 
the  Commissioner  to  grant  an  extension,  Mr.  Hayward  made  applica- 
tion to  Congress,  the  only  correcting  power,  for  a  reversal  of  the 
erroneous  decision,  but  he  has  never  been  able,  heretofore,  to  obtain 
a  report  or  vote  on  his  case  in  either  House. 

It  is  important  also  to  observe,  that  although  Mr.  Hayward's  ap- 
plication has  been  so  long  before  Congress,  and  the  fact  of  his  having 
so  applied  was  made  known  through  the  public  prints,  no  objection 
or  remonstrance  has  been  presented  against  the  extension  of  his 
patent.  It  may,  therefore,  be  fairly  presumed  that  the  extension  of 
this  patent  will  be  entirely  consistent  with  a  due  regard  to  the  public 
interest. 

The  committee  therefore  report  the  accompanying  bill,  calling 
special  attention  to  the  fact  that  careful  provision  has  been  made  that 
any  persons  who  may  have  embarked  in  this  business  since  the  expi- 
ration of  the  former  patent  shall  be  protected,  and  that  all  their 
vested  rights  sliall  be  preserved. 


34th  Congress,  )  SENATE.  (  Rep.  Com. 

l8t  Session.     J  (  No.  249. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  29,  1856. — Submitted  and  ordered  to  be  printed. 


Mr.  Mallory  made  the  following 

REPORT. 

The  Committee  &n  Naval  Affairs,  to  whom  teas  re/erred  tlie  memorial 
of  Hans  Nelson,  alias  Hans  Krutzon,  praying  to  be  allowed  the  pay 
due  him  cw  a  sec^an  in  the  navy  of  the  United  States,  have  had  the 
same  under  consideration,  and  report : 

That  they  find  a  report  made  on  the  merits  of  this  case  at  the  let 
session  of  the  32d  Congress,  which  your  committee  make  a  part  (rf  this 
report : 

In  Senate,  June  7,  1852. 

Mr.  Gwin  made  the  following  report: 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  the  memorial  of 
Hans  Nelson,  alias  Hans  Krutzon,  praying  to  he  allowed  pay  due  him 
as  a  seaman  in  the  navy  of  the  United  States,  have  had  the  same  under 
consideration,  and  report : 

That  there  is  nothing  accompanying  the  petition  in  the  nature  of 
proof,  and  it  is  stated  that  no  evidence  of  service  can  be  fiirnished  by 
the  Navy  Department.  The  claim  rests  solely  upon  the  bare  state- 
ment of  the  claimant.  The  committee  therefore  ask  to  be  discharged 
from  its  further  consideration. 

Your  conmiittee  see  nothing  in  the  additional  testimony  filed  by  the 
memorialist  since  the  foregoing  report  was  made  to  alter  or  modify  its 
conclusions,  and  they  therefore  recommend  that  the  prayer  of  the  pe- 
titioner be  rejected,  and  that  they  be  discharged  from  the  further  con- 
sideration thereof. 
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34iHGos9Kffi8,  )  SENATE.  (Bep.Com. 

IdSeesim.    )  (No.  250. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  29,  1856. — Submitted  and  ordered  to  be  printed. 


Mr.  Mallory  made  the  following 
REPORT. 

Tk  Committee  on  Naval  Affairs,  to  whom  was  referred  the  memorial  of 
I  P.  Milton,  asking  compensation  for  extra  services  as  commandant's 
derk  at  the  navy  yard,  Memphis,  have  had  the  same  under  considera- 
tion, a^d  report : 

That,  upon  reference  of  said  memorial  to  the  Secretary  of  the  Navy, 
the  following  reply  was  received : 

Navy  Department,  Jidy  25,  1856. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
tlie2l8t  instant,  enclosing  the  memorial  of  J.  P.  Milton,  and  asking  the 
news  of  the  department  as  to  Mr.  Milton's  claim  to  be  compensated 
for  "extra  services  as  commandant's  clerk  at  the  navy  yard,  Mem- 
phis." 

The  information  in  the  possession  of  the  department  is  such  that 
it  would  not  be  justified  in  recommending  the  claim  to  favorable  con- 
sideration.    The  paper  is  returned, 
lam,  respectfully,  vour  obedient  servant, 

J.  C.  DOBBIN. 
Hon.  S.  R.  Mallory, 

Chairman  Committee  of  Naval  Affairs,  U,  S.  Senate, 

Tour  committee  concur  in  the  views  of  the  department,  as  expressed 
in  said  letter,  and  recommend  that  the  prayer  of  the  petitioner  be 
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let  Session.      S  i  ^o-  ^^'^■ 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jolt  29,  1856.— Ordered  to  be  printed. 


Mr.  Mason  submitted  the  following 
REPORT: 

[To  accompany  Bill  S.  405.] 

Jlfr.  Mdson,  from  the  Committee  on  Foreign  Relations^  to  whom  was 
re/erred  the  ^^BUl  (S,  405)  to  provide  for  carrying  into  effect  the  first 
article  of  the  treaty  between  tlie  United  States  and  her  Majesty  the 
Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  of  the 
\bth  day  of  June,  one  thousand  eight  hundred  and  fifty -six,*  suhmU- 
ted  the  following  : 

Department  of  State, 

Washington,  February  18,  1856. 

Sir  :  I  have  the  honor  to  invite  your  attention  to  that  part  of  the 
President's  last  annual  message  in  which  an  appropriation  is  recom- 
mended for  the  purpose  of  surveying  and  marking  the  boundary 
between  the  Territory  of  Washington  and  the  contiguous  British 
possessions. 

The  letter  of  the  department  to  Mr.  Hunter,  chairman  of  the  Com- 
mittee on  Finance  of  tne  Senate,  of  the  15th  of  July,  1854,  a  copy  of 
which  and  of  the  estimate  to  which  it  refers  are  herewith  enclosed, 
will  serve  as  data  for  the  appropriation.  The  expediency  of  an 
appropriation,  without  any  delay  which  can  be  avoided,  is  further 
manifest  from  the  note  of  Mr.  Crampton  to  the  department  of  the  9th 
instant,  a  copy  of  which  is  also  herewith  transmitted. 
I  have  the  honor,  &c., 

W.  L.  MARCY. 

Hon.  Jambs  M.  Mason, 

Chairman  of  the  Committee  on  Foreign  BeUUions,  Senate, 


Department  op  State, 

WaM.ngton,  July  15,  1854. 

Sir  :  I  transmit  a  copy  of  a  letter  of  the instant,  which  I  ad- 
dressed to  the  Secretary  of  the  Interior,  upon  the  subject  of  a  demar- 
cation of  the  boundary  between  the  United  States  and  the  British 
possessions  on  the  northwest,  pursuant  to  t\ie  tte»A.^  oS.  \^^»   WiSsk 
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understood  that  Governor  McClelland  referred  the  letter  to  Mr.  Rohert 
B.  Campbell  for  an  estimate.  A  transcriptgof  Mr.  Campbell's  letter 
to  the  Department  of  the  Interior,  and  of  the  accompanying  estimate, 
are  also  herewith  transmitted,  and  I  have  the  honor  to  request  that 
an  appropriation  for  the  purpose  may  be  made  at  this  session  of  Con- 
gress. It  is  believed  that  a  sum  of  fifty  thousand  dollars,  in  addition 
to  that  mentioned  in  the  estimate,  will  be  required  for  marking, 
under  the  direction  of  the  Coast  Survey,  the  line  from  the  middle  of 
the  channel  which  separates  the  continent  from  Vancouver's  island, 
and  thence  southerly  through  the  middle  of  the  said  channel,  and  of 
Fuca's  Straits,  to  the  Pacific  ocean. 
I  have,  &c., 

W.  L.  MARCY. 
Hon.  R.  M.  T.  Hunter, 

Chairman  of  the  Committee  on  Finance,  Senate. 


Wasuinqton,  February  9,  1856. 

Sir  :  I  have  been  instructed  by  her  Majesty's  government  to  call 
the  serious  attention  of  the  government  oi  the  United  States  to  the 
unsatisfactory  and  hazardous  state  of  things  which  continues  to  exist 
on  the  boundary  which  divides  the  Territory  of  Washington  from  the 
British  possessions  occupied  by  the  Hudson's  Bay  Company;  and 
her  Majesty's  government  direct  me  to  express  their  regret  that  their 
repeated  remonstrances  have  not  led  to  any  measures  which  seem  to 
have  succeeded  in  restraining  the  acts  of  the  authorities  of  that  Ter- 
ritory. 

I  have  already  had  the  honor  of  addressing  your  department  (in  a 
note  to  Mr.  Hunter)  on  the  27th  of  July  last,  respecting  the  depreda- 
tions committed  on  the  property  of  the  Hudson's  Bay  Company  in 
the  island  of  San  Juan,  by  Mr.  Ellis  Barnes,  sherifl*  of  Whatcom 
county,  Washington  Territory,  in  virtue  of  an  alleged  claim  for  taxes 
due  to  the  authorities  of  the  Territory  ;  and  I  have  now  the  honor  to 
enclose  the  copy  of  a  further  letter  from  the  governor  of  the  Hudson's 
Bay  Company,  together  with  accompanying  documents  in  regard  to 
the  same  matter — from  which  it  appears  that  no  reparation  whatever 
has  been  made  to  that  company  for  the  heavy  losses  which  they  in- 
curred on  that  occasion. 

You  will  at  once  perceive,  sir,  that  the  occurrence  in  question  has 
arisen  out  of  the  conflicting  claims  of  the  authorities  of  Vancouver's 
Island  and  of  Washington  Territory  to  the  jurisdiction  of  the  island 
of  San  Juan,  as  appertaining,  under  the  provisions  of  the  treaty  be- 
tween Great  Britain  and  the  IJnited  States,  of  1846,  to  the  dominions 
of  their  respective  governments. 

San  Juan  is  one  of  the  small  islands  lying  in  the  gulf  of  Georgia, 
between  Vancouver's  island  and  the  main  land,  and  the  question  which 
has  arisen  between  the  parties  regards  the  position  of  the  channel 
through  the  middle  of  which,  by  the  provisions  of  the  treaty  of  1846, 
the  bpnndarj.  line  is  to  be  run. 
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In  the  early  part  of  1848  I  had  the  honor,  by  the  instructions  of 
her  Majesty's  government,  to  propose  to  the  government  of  the  United 
States  to  name  a  joint  commission,  for  the  purpose  of  making  out  the 
northwest  boundary,  and  more  particularly  that  part  of  it  in  the 
neighborhood  of  Vancouver's  island;  in  regard  to  which,  as  you  will 
perceive  from  a  reference  to  my  note  of  the  13th  January  of  that  year 
to  the  honorable  James  Buchanan,  the  Secretary  of  State  of  the  United 
States,  her  Majesty's  government  already  foresaw  the  possibility  ot 
the  occurrence  of  misunderstanding  between  the  settlers  of  the  re- 
spective nations;  and  her  Majesty's  government,  moreover,  then  pro- 
{)Osed,  in  order  at  once  to  preclude  such  misunderstandings,  that  be- 
bre  instructing  their  respective  commissioners  the  two  governments 
should  agree  to  adopt  as  the  '^channel"  designated  by  the  treaty  that 
marked  by  Vancouver  in  his  charts  as  the  navigable  channel,  and  laid 
down  with  the  soundings  by  that  navigator. 

Mr.  Buchanan,  entirely  concurring  in  the  expediency  of  losing  no 
time  in  determining  that  portion  of  the  boundary  line^  nevertheless 
felt  some  objection  to  adopting  the  channel  marked  by  Vancouver  as 
the  *^  channel"  designated  by  the  treaty,  in  the  absence  of  more  accu- 
rate geographical  information ;  and  he  suggested  that  the  joint  com- 
missioners when  appointed  should  be,  in  the  first  place,  instructed  to 
survey  the  region  in  question  for  the  purpose  of  ascertaining  whether 
the  channel  marked  by  Vancouver,  or  some  other  channel  as  yet  un- 
explored between  the  numerous  islands  of  the  gulf  of  Georgia,  should 
he  adopted  as  the  channel  designated  by  the  treaty,  or,  in  other  words, 
should  be  found  to  be  the  main  channel,  through  the  middle  of  which, 
according  to  the  generally  admitted  principle,  the  boundary  line  should 
he  run. 

To  this  suggestion  her  Majesty's  government,  in  the  hope  that 
immediate  measures  would  be  taken  by  the  government  of  the  United 
States  to  name  commissioners  to  proceed  to  the  spot  with  those  already 
designated  by  the  British  government,  made  no  objection. 

It  has  been  a  subject  of  regret  to  her  Majesty's  government  that, 
from  causes  upon  which  it  is  unnecessary  to  dwell,  no  appointment  of 
commissioner  has,  up  to  the  present  time,  been  made  by  the  govern- 
ment of  the  United  States,  and  lam  now  instructed  again  to  press  this 
matter  on  their  earnest  attention. 

Should  it  appear  probable,  however,  that  this  proposal  cannot  be 
met  by  the  government  of  the  United  States  without  further  difiiculty 
or  delay,  I  would  again  suggest  the  expediency  of  the  adoption,  by 
both  governments,  of  the  channel  marked  as  the  only  known  navigable 
channel  by  Vancouver  as  that  designated  by  the  treaty.  It  is  true 
that  the  island  of  San  Juan,  and  perhaps  some  others  of  the  group  of 
small  islands  by  which  the  bay  of  Georgia  is  studded,  would  thus  be 
included  within  British  territory ;  on  the  other  hand,  it  is  to  be  con- 
sidered that  the  islands  in  question  are  of  very  small  value,  and  that 
the  existence  of  another  navigable  channel,  broader  and  deeper  than 
that  laid  down  by  Vancouver,  by  the  adoption  of  which  some  of  those 
islands  might  possibly  fall  within  the  jurisdiction  of  the  United  States 
is,  according  to  the  reports  of  the  most  recent  navigators  in  that  re^ioxL^ 
extremely  improbable;  while  on  the  other  Yiand,  \\ife  ^iOTL\A\s»fe^  ^'»sl^r• 
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ence  of  a  question  of  doubtful  jurisdiction  in  countries  so  situated  as 
Washington  Territory  and  Vancouver's  Island  is  likely  to  give  rise  to 
a  recurrence  of  acts  of  a  similar  nature  to  those  to  which  I  have  had 
the  honor  of  calling  your  attention,  and  which,  I  have  no  doubt, 
would  not  be  less  deplored  by  the  government  of  the  United  States 
than  by  that  of  Great  Britain. 

I  avail  myself  of  this  opportunity  to  renew  to  you,  sir,  the  assur- 
ance of  my  high  consideration. 


Hon.  W.  L.  Marcy,  etc.,  (fcc,  dtc. 


JOHN  F.  CRAMPTON. 


Olympia,  Washington  Territory, 

ExeaUive  Office,  May  12,  1856. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  commu- 
nication of  April  26,  in  which  you  state  that  information  has  been 
received  by  you  to  the  effect  that  an  armed  party  of  American  citi- 
zens, ostensibly  acting  under  the  direction  of  a  person  named  Barnes, 
who  styles  nimself  sheriff  of  Whatcom  county,  landed  on  the  island 
of  San  Juan,  and  demanded  from  Charles  Griffin  certain  moneys  in 
payment  of  taxes,  on  behalf  and  in  the  name  of  the  United  States  of 
America,  *'a  demand  which,  as  a  British  subject,  acknowledging  no 
authority  except  that  emanating  from  his  own  government,  he  refused 
to  pay;"  that  Mr.  Barnes  and  his  followers  ^'  abstracted  a  number  of 
valuable  sheep,  and  that  upon  Mr.  Griffin  demanding  restitution  he 
was  menaced  with  violence,  and  put  in  danger  of  his  life/' 

Of  the  matters  detailed  by  you  I  have  no  official  information  save 
from  your  communication.  It  is  known,  however,  that  Mr.  Barnes  is 
the  sheriff  of  Watcom  county. 

You  further  state  that  you  have  called  my  attention  to  the  same 
for  the  purpose  of  ascertaining  ''  if  the  said  Mr.  Barnes'  proceedings 
were  in  that  instance  authorized  or  sanctioned  in  any  manner  by  the 
executive  officer  of  Washington  Territory." 

The  sheriffs  of  the  various  counties  come  under  the  supervision  of 
the  executive  in  the  exercise  of  the  pardoning  power,  and  in  the  case 
of  a  resistance  of  the  laws.  They  act  under  certain  prescribed  laws, 
and  to  these  laws  they  are  responsible  for  the  proper  discharge  of 
their  duty. 

By  the  act  of  the  legislative  assembly  of  the  Territory  of  Oregon, 
previous  to  the  separation  therefrom  from  the  Territory  of  Washing- 
ton, the  boundary  line  as  between  the  two  governments  was  held  to 
run  through  the  Canal  de  Arro,  and  by  the  act  of  the  legislative 
assembly  of  the  Territory  of  Washington  '*  to  organize  the  county  of 
Whatcom"  the  island  of  San  Juan  is  included  within  the  bounds  of 
that  county.  The  sheriff  in  proceeding  to  collect  taxes  acts  under  a 
law  directing  him  to  do  so.  Should  he  be  resisted  in  such  an  attempt, 
it  would  become  the  duty  of  the  governor  to  sustain  him  to  the  full 
force  of  the  authority  vested  \ii\Am. 
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You  say  ''the  island  of  San  Juan  has  been  in  the  possession  of 
British  subjects  for  many  years,  and  it  is,  with  the  other  islands  in 
the  Archipelago  de  Arro,  declared  to  be  within  the  jurisdiction  of  the 
colony,  and  under  the  protection  of  British  laws.  I  have  also  the 
orders  of  her  Majesty's  ministers  to  treat  those  islands  as  part  of 
the  British  dominions." 

The  acts,  before  referred  to,  have  declared  these  islands  to  be  within 
the  jurisdiction  formerly  of  the  Territory  of  Oregon,  now  of  the  Terri- 
tory of  Washington ;  and  the  general  laws  of  those  Territories,  so  far 
as  they  may  be  applicable,  have  thereby  been  extended  over  them. 

The  ownership  remains  now  as  it  did  at  the  execution  of  the  treaty 
of  June  11,  1846,  and  can  in  nowise  be  aifected  by  the  alleged 
''possession  of  British  subjects.'' 

The  contemporaneous  exposition  of  the  treaty,  as  evinced  by  the 
debates  in  the  United  States  Senate,  shows  the  Canal  de  Arro  to  be 
the  boundary  line,  as  understood  by  the  United  States  at  that  time, 
and  the  doubt  of  the  British  government  as  to  any  claim  beyond  that 
is  plainly  manifested  by  the  note  of  Mr.  Crampton,  ihe  British  min- 
ister, to  Mr.  Buchanan,  Secretary  of  State  of  the  United  States,  dated 
January  13,  1848.  Indeed,  on  Arrowsmith's  map  of  Vancouver's 
Island  and  the  adjacent  coast,  published  in  London,  April  11,  1849, 
the  boundary  line  is  laid  down  as  coming  through  the  Canal  de  Arro. 

The  map  is  compiled  from  the  surveys  of  Vancouver,  Kellet,  Simp- 
son, and  others,  and  would  seem  to  establish  that  even  as  late  as  some 
three  years  subsequent  to  the  treaty  the  great  English  navigators 
and  hydrographers,  as  well  as  the  American  government,  considered 
the  Canal  de  Arro,  as  in  the  terms  of  the  treaty,  the  channel  which 
separates  the  continent  from  Vancouver's  Island. 

I  shall  take  the  earliest  opportunity  to  send  a  copy  of  your  commu- 
nication and  of  this  reply  to  the  Secretary  of  State  of  the  United 
States,  and  in  the  meantime  I  have  to  reciprocate  most  earnestly  your 
hope  that  nothing  may  occur  to  interfere  with  the  harmony  and  good 
feeling  which  should  characterize  the  relations  of  neighboring  States. 
I  have,  &c. 

ISAAC  I.  STEVENS, 
Governor  Washington  Territory. 

His  Excellency  J.  Douglas,  Esq.,  &c. 


Fort  Victoria,  September  28,  1855. 

Sir:  I  have  the  honor  of  enclosing,  herewith,  a  statement  of  the 
losses  incurred  by  the  Hudson's  Bay  Company,  in  consequence  of  the 
violent  and  unlawful  intrusion  of  Sheriff  Barnes,  with  the  armed 
posse  of  Whatcom  county,  and  the  forcible  seizure  and  carrying  away 
from  the  island  of  San  Juan  of  certain  valuable  stock  sheep,  in  pay- 
ment of  taxes  levied  on  behalf  and  in  the  name  of  the  United  States 
of  America. 

That  unwarrantable  act  was  committed  on  t\v^  ^Q^i)DL  ftL^K^  ^i  ^iw5a^ 
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last,  to  the  surprise  of  the  British  inhabitants,  who  were  threatened 
with  violence  and  put  in  danger  of  their  lives  by  Sheriff  Barnes  and 
his  followers.  Under  these  alarming  circumstances  all  business  was 
for  the  time  suspended,  and  the  flocks  dispersed  and  driven  into  the 
woods  for  safety,  to  the  serious  loss  and  detriment  of  the  British 
inhabitants. 

In  my  communication  of  iTth  May  last,  I  transmitted  with  Mr. 
Griffin's  report  a  copy  of  a  letter  which  I  addressed  to  the  governor 
of  Washington  Territory  in  respect  to  the  outrage  conunitted  by 
Sheriff  Barnes  on  that  occasion,  and  I  now  herewith  forward  the 
answer  to  that  communication,  for  the  purpose  of  establishing  the  fact, 
through  the  avowal  of  Grovernor  Stevens,  that  *'Mr.  Barnes  is  the 
sheriff  of  Whatcom  county,"  and  that,  as  such,  he  would  have  been 
supported  by  the  whole  authority  of  the  executive  in  the  act,  as  Mr. 
Stevens  further  declares  thai;  ^*^it  would  become  the  duty  of  the 
governor  to  sustain  him  to  the  full  force  of  the  authority  vested  in 
him  in  proceeding  to  collect  taxes,  should  he  be  resisted  in  such  an 
attempt,"  even  on  the  island  of  San  Juan  ;  and  the  reason  given  in 
defence  of  such  a  course  on  the  part  of  the  governor  is,  that  ^^  by  act 
of  the  legislative  assembly  of  the  Territory  of  Washington  to 
organize  the  county  of  Whatcom^  the  island  of  San  Juan  is  included 
within  the  bounds  of  that  county."  It  appears  by  that  extract  of 
Governor  Stevens*  letter  that  he  takes  for  granted  that  the  acts  of  the 
legislative  assembly  of  the  Territory  of  Washington  confers  on  the 
United  States  a  substantial  right  to  that  part  of  the  British  dominions; 
and,  moreover,  that  enforcing  the  payment  of  taxes  levied  on  behalf 
of  the  United  States  on  British  subjects  there  residing,  is  a  part  of  the 
proper  duties  of  the  executive  officer  of  that  government — a  principle 
which  I  conceive  to  be  false  and  dangerous  in  its  operations. 

The  amount  of  damages  claimed  from  the  United  States,  as  you 
will  observe  by  Mr.  Griffin's  statement,  is  £2,990  13s. — a  moderate 
estimate  of  the  losses  inflicted,  and  much  less  than  a  court  of  law 
would  in  such  cases  award  to  the  sufferers. 
I  have,  &c., 

J.  DOUGLAS. 

W.  J.  Smith,  Esq.,  <fec.,  cfcc,  dkc. 


UNITED   STATES   AND    GREAT  BRITAIN.  7 

Statement  and  valuaiion  of  aheepy  the  property  of  the  Hudson* a  Bay 
Company y  forcibly  seized  and  carried  off  on  March  30, 1855,  hy  EUia 
Barnes,  sheriff  of  Whatcom  county,  Washington  Territory y  aided  and 
assisted  by  (he  armed  posse  of  said  county  y  in  the  name  and  behalf  of 
the  United  States  of  America  ;  and  of  losses  resulting  from  the  vio- 
lent acts  of  the  said  Ellis  Barnes,  in  consequence  of  the  flocks  being 
driven  into  the  woods  and  there  destroyed  by  beasts  of  prey,  and  through 
other  causes. 


Carried  off  by  Sheriff  Barnes  and  posse  of  Whatcom  county  : 


12  choice  Southdown  rams,  at  •1^20. 

8  Cheviot  rams,  at  .^20 

6  Leicester  rams,  at  wf25 

8  Merino  rams,  at  ^5 


Number  of  sheep  missing  in  consequence  of  the  flocks   having  been 
driven  into  the  woods  : 

156  ^outhdown  ewes,  at  335.  Ad 

63  Southdown  lambs,  at  ]55 • 

86  Cheviot  ewes,  at  335.  4d 

23  Cheviot  Iambs,  at  ]55 

25  I^eicester  ewes,  at  33x.  Ad 

56  Merino  ewes,  at  505.  6<2 


Cost  of  collecting  and  resorting  flocks  : 

Hire  of  )U  men  for  8  days,  at  125.  6d.  per  diem 

Hire  of  steam  vessel  Beaver  for  protection  of  property  under  my  charge. .. . 

Pay  of  8  men  for  8  days,  hired  to  protect  the  property  in  my  charge,  at  125. 
6d.  per  diem ^  •  •  • 

Incidental  losses  through  derangement  and  suspension  of  business  in  conse- 
quence uf  Sheriff  Sames'  violent  acts 


Total. 


4 

240 
160 
150 
200 


9,  d 

0  0 

0  0 

0  0 

0  0 


0 
0 
6 
5 

41     13 
141      8 


360 
47 

143 
17 


50 
500 


0    0 
0    0 


40      0    0 
1,000      0    0 


2,990    13    0 


CH  \  RLES  J.  GRIFFIN. 
San  Juan,  July  26,  1855. 

I  hereby  certify  that  this  is  the  signature  of  Charles  John  Grifl&n, 
and  that  he  is  a  person  worthy  of  credit. 

JAMES  DOUGLAS, 
Governor  of  Vancouver's  Island, 


Hudson  Bay  House,  December  6,  1855. 

My  Lord:  With  rcjference  to  the  deputy  governor's  letters  of  the 
11th  and  24th  of  July,  and  Mr.  Hammond's  replies  of  July  13th  and 
August  2d,  I  have  now  the  honor  to  enclose  a  copy  of  a  letter  just  re- 
ceived from  Mr.  Douglas,  governor  of  Vancouver's  island,  dated  Vic- 
toria, September  28,  1855,  covering  an  account  of  the  damage  caused 
to  the  Hudson's  Bay  Company  by  the  unjustifiable  proceedings  of  the 
United  States  authorities  in  the  isle  of  San  Juan,  together  with  a 
copy  of  the  further  correspondence  on  the  subject  between  Mr.  Isaac 
Stevens,  governor  of  Washington  Territory,  and  Governor  Douglas. 
I  have  to  beg  that  your  lordship  will  call  upon  the  government  of  the 
United  States  to  reimburse  the  Hudson's  Bay  Company  for  the  illegal 
acts  of  their  officers.         I  have,  &c., 

A.  COLVILE,  Governor. 

Earl  ot  Clarendon,  K.  G.,  dtc,  (fee,  (fee. 


34th  C!onoiubb8,  )  SENATE.  (  Rep.  C!om. 

1^  Session.     ]  l    No.  252. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


July  30,  1856.~Ordered  to  be  printed . 


Mr.  CoLLAMER  made  the  following 

REPORT. 

[To  accompany  Bill  S.  417.] 

The  Committee  on  the  Post  Office  and  Post  Roads ^  to  whom  was  referred 
the  petition  of  Jacob  HaU,  make  ihefoUowing  report  : 

Jacob  Hall,  in  1854,  contracted  to  convey  the  mail  from  Indepen- 
dence, Missouri,  to  Santa  Fe,  New  Mexico,  for  four  years,  at  the  com- 
pensation of  $10,990  per  annum.  The  Indians  on  this  route  were 
then  at  peace.  Soon  after,  they  became  hostile,  and  have  continued 
in  that  state  with  each  other  and  making  depredations  on  the  whites 
to  this  time.  Mr.  Hall  has  performed  his  service  with  great  efficiency, 
but  has  been  compelled,  in  consequence  of  this  condition  of  the  Indians, 
very  greatly  to  increase  his  force  for  the  service  at  greatly  increased 
expense,  to  an  amount,  as  shown,  of  much  more  than  double  his  com- 
pensation, and  has  suffered  great  loss. 

In  1855,  Congress,  in  view  of  these  considerations,  increased  his  pay 
to  $22,000  for  the  year  ending  August,  1855,  at  the  same  time  pro- 
viding that  the  Postmaster  General  might,  with  the  consent  of  said 
Hall,  annul  his  contract  The  difficulties  continuing,  said  Hall  ap- 
plied to  the  Postmaster  General  to  annul  the  contract.  But  he,  in 
view  of  the  public  service,  declined  to  do  it,  and  said  Hall  has  con- 
tinued, with  great  difficulty  and  expense,  to  perform  the  service. 

The  committee  are  of  opinion  that  said  Hall  should  receive  for  this 
service  and  for  his  losses  the  same  amount  for  the  year  ending  August 
18,  1856,  as  was  allowed  him  by  Congress  for  the  previous  year  and 
on  the  same  condition  ;  and  they  report  a  bill  accordingly. 


34th  C!on6rbss,  )  SENATE.  (  Rep.  Com. 

l8t  Session.     \  \    No.  253. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


AccvtT  1,  1856. — Ordered  to  be  printed. 

Mr.  Geter  made  the  following 

REPORT. 

[To  accompany  Bill  S.  420.] 

The  Committee  of  Claims,  to  whom  teas  referred  the  memorial  of  Anthony 
S.  Robinson,  only  surviving  son  and  heir  of  Dr.  John  H.  Rcbinson^ 
deceased,  report: 

This  was  originally  a  claim  against  the  government  of  Mexico  for 
compensation  for  military  services,  and  is  alleged  to  be  embraced  by 
the  terms  of  the  treaty  of  Guadalupe  Hidalgo,  for  the  payment  of 
which  the  government  of  the  United  States  became  responsible. 

The  14th  article  of  that  treaty  provides  that  **  The  United  States 
do  furthermore  discharge  the  Mexican  republic  from  all  claims  of  the 
citizens  of  the  United  States,  not  heretofore  decided  against  the  Mexi- 
can government,  which  may  have  arisen  previously  to  the  date  of  the 
signature  of  this  treaty."  And  the  15th  article  provides  that  '^  The 
United  States,  exonerating  Mexico  from  all  demands  on  account  of 
the  claims  of  their  citizens,  mentioned  in  the  preceding  article,  under- 
take to  make  satisfaction  for  the  same,"  &c. 

The  claim  was  presented  to  the  board  of  commissionerj  on  Mexican 
claims,  and  was  rejected  on  the  ground  that  "  the  board  refused  to 
recognize  as  valid  a  claim  founded  solely  on  military  services  rendered 
to  a  foreign  government." 

The  board  lay  down  the  following  rule  as  the  law  applicable  to  this 
class  of  cases,  viz :  **  When  citizens  of  the  United  States  leave  their 
own  country  and  enter  into  the  service  of  another,  they  therebj 
voluntarily  renounce  their  allegiance,  and  with  it  relinquish  their 
right  to  the  protection  of  the  government  under  which  they  were 
born.  They  are  to  be  regarded  as  citizens  of  the  country  of  their 
adoption,  and  in  whose  service  they  were  employed." 

The  memorialist  takes  exception  to  these  principles  thus  laid  down 
and  acted  upon  by  the  board  as  inconsistent  with  the  well  settled  rules 
of  law,  as  a  violation  of  the  plain  provisions  of  the  treaty,  and  as 
unjust  and  oppressive  to  himself  and  others. 

The  decision  of  the  question  thus  in  issue  will  dispose  of  the  case. 

It  appears  from  a  letter  of  the  Secretary  of  State  to  the  chairman 
of  the  committee,  in  answer  to  inquiries,  ttat  ttie  ?«bcX»  oi^Jti^  ^»sfc^  ^^ 
embodied  in  the  memorial,  are  substantially  tlie  »QJXi^  ^a  ^^1  ^"^^^^ 


k 
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upon  the  records  of  ihe  board  of  oommiamonerB,  viz :  that  the  said 
John  Hamilton  Robinson  was  a  citizen  of  the  United  States,  and  in 
the  beginning  of  the  year  1815,  taking  a  deep  interest  in  the  inde- 
pendence of  Mexico,  he  entered  the  military  service  of  that  country, 
and,  in  pnrsnance  of  a  decree  of  their  Congress,  he  was  duly  commis- 
sioned a  brigadier  general  in  the  Mexican  army,  in  which  capacity  he 
continued  in  the  faithfnl  discharge  of  his  duties  until  the  time  of  his 
death,  which  o^urred  in  1819,  and  that  he  received  no  compensation 
for  said  services  or  for  the  lo8ses  incident  to  them,  "  although  by  the 
agreement  of  the  Mexican  authorities  and  the  subsequent  legislation 
of  the  Mexican  government  he  was  fiilly  entitled  to  the  same." 

To  show  the  intention  of  Greneral  Robinson  to  return  to  the  United 
States  and  retain  his  character  as  a  citizen  thereof,  in  addition  to  the 
fact  stated  in  the  memorial  that  he  was  so  designated  in  his  commis- 
sion, evidence  is  submitted  that  his  family  continued  to  reside  at 
Natches,  in  the  State  of  Missi  sippi,  and  that  General  Robinson,  al- 
though still  in  the  Mexican  service,  returned  to  Natches,  where  he 
died,  and  letters  of  administration  were  granted  on  his  estate,  as  *'late 
of  said  county/*  The  committee  are  therefore  of  opinion  that,  at  the 
time  of  his  death,  he  was  a  citizen  of  the  United  States,  and  that  he 
had  a  just  claim  against  tne  government  of  Mexico  for  personal  ser- 
vices rendered  under  an  express  contract.  It  does  not  arise  out  of  any 
tort  on  the  part  of  the  Mexican  authorities,  and  could  not  therefore 
be  the  subject  of  complaint  from  one  government  against  another ;  and 
it  is  not  usual  for  governments  to  interpose  to  enforce  the  performance 
of  civil  contracts  between  their  own  subjects  and  a  foreign  state  any 
more  than  it  would  if  the  contract  were  with  the  private  citizens  or 
subjects  of  8uch  state.  In  the  absence,  then,  of  any  law  or  treaty 
which  would  have  the  eflFect  to  make  these  claims  an  exception  to  the 
general  rule,  the  committee  would  concur  with  the  board  in  rejecting 
the  claims,  although  upon  grounds  diflfering  from  those  upon  which 
they  have  placed  their  decision. 

The  treaty  of  Guadalupe  Hidalgo  was  not  exclusively  a  treaty  to 
adjust  the  differences  and  liquidate  the  wrongs  which  either  govern- 
ment had  charged  against  the  other,  but  it  embraced,  as  a  substantive 
and  important  feature,  the  purchase  and  sale  of  property  and  the  pay- 
ment and  receipt  of  money  and  its  equivalents.  By  its  terms,  the 
United  States  exonerated  Mexico  from  all  debts  and  liabilities  due 
from  that  government  to  citizens  of  the  United  States,  and  con- 
tracted to  liquidate  and  pay  the  same,  in  consideration  of  three  and  a 
half  millions  of  dollars,  a  portion  of  the  purchase-money,  for  territory 
acquired. 

If  General  Robinson  was  a  citizen  of  the  United  States,  having  a 
just  claim  against  the  government  of  Mexico,  it  is  not  perceived  how 
his  heirs  can  be  justly  and  equitably  denied  payment.  The  position 
assumed  by  the  board  of  commissioners  was,  that  they  would  not 
**  recognize  as  valid  a  claim  founded  solely  on  military  services  ren- 
dered to  a  foreign  government."  That  such  service  would  constitute 
a  just  claim  against  the  government  to  which  it  was  rendered  cannot 
be  doubted;  whether  pertoxmed  by  a  evtizeu^  or  an  alien — and  there 
IB  nothing  in  the  treaty  excVxxAm^  c^^vm^  o^  ^^bX*  ^'ax^&v&T.  U  is 
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true  that  the  15th  article  of  the  treaty  provides  that  the  awards  of 
the  hoard  ^^ shall  he  final  and  conclusive;"  but,  although  this  might 
be  interposed  as  a  bar  to  the  recovery  of  a  judgment  in  a  court  of  law, 
it  is  not  presumed  that  Congress  would  be  disposed  to  assign  it  as 
a  reason  for  avoiding  an  equitable  and  otherwise  just  and  legal  respon- 
sibility, especially  as  a  considerable  portion  of  the  three  and  a  quarter 
millions  ox  dollars  still  remains  in  the  treasury. 

This  claim  appears  to  have  been  before  the  mixed  commission  under 
the  treaty  of  1839,  and  favorably  considered  by  the  American  com-^ 
missioners,  but  ruled  out  by  the  umpire  as  not  being  within  the  cogni- 
zance of  the  board. 

As  the  committee  have  not  before  them  the  evidence  showing  the 
amount  of  service  rendered,  whether  any  compensation  was  made  or 
what  amount  is  due,  they  have  come  to  the  conclusion  to  report  a  bill 
to  refer  the  case  to  the  First  Comptroller  of  the  treasury,  with  au- 
thority to  examine,  audit  and  adjust  the  claim  under  the  principles 
laid  down  in  the  treaty  of  Guadalupe  Hidalgo,  and  to  pay  the  amount, 
if  any  be  found  due,  according  to  the  stipulations  of  said  treaty,  out 
of  any  money  in  the  treasury  not  otherwise  appropriated. 


34th  Congress,  )  S£NATE.  (  Bep.  Com. 

let  Session.     K  )  No.  254. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  1, 1856  — Ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  made  the  following 
REPORT. 

[To  accompany  Bill  S.  421.] 

The  Committee  on  Pensions ^  to  whom  was  referred  the  rifiemoTial  of  citi- 
zens of  Michigan^  praying  that  the  pension  granted  to  the  Hon.  ihomous 
Fitzgerald  be  extended  to  his  children^  beg  leave  to  report  : 

That  Thomas  Fitzgerald,  an  invalid  pensioner,  on  account  of  hav- 
ing lost  the  use  of  his  risht  arm  in  the  war  of  1812,  died  from  the 
effects  of  a  fall  in  1854,  ^om  which  he  would  have  escaped,  had  he 
not  been  disabled  as  stated.  The  memorial  before  your  committee 
sets  forth  these  facts,  and  prays  that  the  pension  of  eight  dollars  per 
month,  granted  to  Thomas  Fitzgerald,  be  extended  to  his  children 
during  their  minority.  Your  committee,  considering  the  demand  a 
just  one,  recommends  the  passage  of  the  accompanying  bill. 


34th  Conqrbss,  }  SENATE.  (  Rep.  Com. 

let  Session.     S  t  No.  255. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Jolt  17,  1856.— Submitted. 
Jolt  34, 1856.— Ordered  to  be  printed. 


Mr.  Ydlee  made  the  following 
REPORT. 

[To  accompany  Bill  S.  387.] 

The  Committee  on  Post  Offices  and  Post  Eoads,  to  whom  was  referred 
the  memorial  of  the  citizens  of  Apalachicda,  in  the  State  of  Florida^ 
beg  leave  to  report : 

Your  committee  have  carefully  and  thoroughly  considered  the  said 
memorial,  and  the  exhihits  accompanying  the  same,  asking  an  appro- 
priation for  their  mails,  and  setting  out  the  grounds  and  reasons  of 
the  application. 

In  addition  to  the  said  memorial,  your  committee  received  from  the 
Postmaster  General  two  other  petitions  which  had  been  submitted  to 
him,  bearing  upon  and  relating  to  the  same  subject,  which  are  here- 
with submitted — the  one,  a  petition  from  the  citizens  of  Bainbridge, 
Georgia  ;  the  other  from  New  York,  signed  by  mi^ny  of  the  merchants 
and  underwriters  of  said  city. 

These  two  petitions  unite  in  urging  the  request  of  the  memorialists, 
and  the  three  united  urge  the  subject  as  demanded  alike  by  the  commer- 
cial importance  of  the  city  of  Apalachicola,  and  the  constant  intercourse 
and  large  trade  existing  between  said  port  and  the  city  of  New  York. 

Your  committee  would  briefly  state  the  result  of  their  investigation  : 

First,  The  exhibits  accompanying  memorial  show  that  the  present 
mail  boats  transport  the  mail  from  Apalachicola,  Florida,  to  Bain- 
bridge, Georgia,  at  a  loss  annually  of  $27,775  19,  showing  the  present 
pay  from  the  department  to  be  totally  inadequate  to  the  support  of 
said  mail  route. 

In  this  estimate  the  original  cost  of  the  boats  is  not  included  ;  but 
the  loss  is  shown  by  a  balance  sheet  of  expenses  in  running  the  boats 
on  the  one  hand,  and  then  estimating  and  selling  out  their  total 
receipts  from  all  sources,  as  well  their  contract  pay  from  the  depart- 
ment, as  also  from  such  trade  as  they  are  enabled  to  obtain,  showing 
the  above  difference  to  their  loss  annually. 

Second.  That  the  present  contractor,  from  the  time  he  assumed  the 
service,  and  before  the  contract  was  transferred  to  him  from  the 
original  contractor,  has  carried  the  mail  with  perfect  regularity,  and 
given  entire  satisfaction. 
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Third.  That  the  two  mail  boats  now  in  the  serrioe  are  new,  and  the 
best  ever  before  engaged  therein,  and  that  fhe  memorialists  desire  their 
retention. 

Fourth,  That  the  past  experience  on  said  mail  route,  of  letting  the 
contract  to  bidders,  shows  a  system  of  speculation  by  parties  in  many 
instances  irresponsible ;  and  has  heretofore  almost  invariably  resulted 
in  failure  and  consequent  embarrassment  to  the  department. 

That  in  the  present  contractor  an  opportunity  is  offered  of  remedy- 
ing this  evil  of  speculation  upon  the  department,  inasmuch  as  he  is 
not  the  original  contractor,  but,  at  the  instance  of  many  of  the  citi- 
zens of  Apalachioola,  he  generously  assumed  the  carrying  of  the  mail, 
and  placed  two  new  and  first  class  steamers  in  the  service,  and  con- 
tinued so  to  act  in  behalf  of  said  city,  and  in  aid  of  the  government 
in  the  transportation  of  its  mails,  until  the  contract  (which  was 
recently  done)  was  transferred  to  him  by  the  department. 

Your  committee,  in  view  of  the  facts  which  brought  them  to  the 
above  conclusions,  felt  that  the  peculiar  circumstances  of  the  mails  in 
that  vicinity  required  some  special  legislation  with  a  view  to  remedy, 
if  possible,  the  evil,  and  that  the  government,  while  giving  a  mail  as 
a  matter  of  right  to  that  community,  should  extend  the  justice  of  a 
helping  hand  to  give  it  stability. 

The  city  of  Apalachicola,  in  commercial  importance  and  trade, 
ranks  as  third  on  the  Gulf  of  Mexico  ;  and  her  constant  trade  with 
New  York  and  Boston  in  the  north,  and  New  Orleans,  Mobile,  and 
Galveston  in  the  south,  demonstrates  the  importance  of  a  stable  and 
regular  mail  to  herself,  as  also  to  those  cities  ;  and  this  fact  is  evi- 
denced in  part  by  the  petition  of  the  merchants  of  New  York,  here- 
with submitted. 

And  your  committee  were  admonished  that  a  mail,  to  be  valuable 
and  of  service,  must  be  regular  and  stable. 

With  these  views,  and  satisfied  that  the  peculiar  circumstances  con- 
nected with  the  service  on  this  mail  route  require  special  legislation 
to  relieve  the  citizens  and  cities  named  of  the  hardship  and  embar- 
rassment under  which  they  suffer,  accordingly  beg  leave  to  report  the 
following  bill  and  recommend  its  passage. 


34th  Conorbss,  )  SENATE.  (  Rep.  Com. 

1st  Session.     )  (  No.  256. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JvLT  31,  1856. — Sabmitted  and  ordered  to  be  printed. 

Mr.  Weller  made  the  following 

REPORT. 

2'he  Committee  on  Military  Affairs y  to  whom  was  referred  the  petition  of 
the  administrator  of  Jacque  or  James  Gerardin^  having  had  the  same 
under  consideration y  report: 

The  petitioner  prays  to  be  allowed  an  amount  alleged  to  be  due  the 
late  Jacque  or  James  Gerardin  for  rations  while  in  the  military  ser- 
vice of  the  United  States  during  the  war  of  1812. 

Payment  of  the  commutation  price  of  these  rations,  amounting  to 
about  $100,  is  claimed  under  ^^  an  act  for  the  relief  of  Francis  Lasselle 
and  others,  Michigan  volunteers,  approved  January  27,  1835;"  and 
the  committee  find,  upon  inquiry  at  the  department,  that  Gerardin 
has  been  paid  precisely  as  otner  members  of  the  same  company,  the 
claim  for  rations  as  now  made  having  been  rejected  by  the  department 
because  the  law  made  no  special  provision  therefor. 

The  troops  of  which  Gerardin's  company  formed  a  part  were  in  ser- 
vice only  from  18th  May  to  16th  August,  1812,  and  were  originally 
paid  for  that  period  By  the  act  referred  to  above  they  were  paid  as 
if  they  had  served  twelve  months.  But  the  act  not  allowing  a  com- 
mutation for  rations,  and  being  almost  wholly  a  gratuity,  the  com- 
mittee are  not  disposed  frirther  to  extend  the  liberality  of  the  govern- 
ment in  this  case,  and  therefore  decide  that  the  petitioner's  prayer 
be  refused. 


34th  Conoress,  >  SENATE.  (  Bkp.  Cok. 

1st  Sesaim.     \  \  No.  267. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  4,  1856. — Ordered  to  be  printed. 


Mr.  Sebastian  made  the  following 
REPORT: 

[To  accompany  Bill  S.  425.] 

The  Committee  on  Indian  Affairs  of  the  Senate^  to  lahom  was  referred 
the  memorial  of  Livingston^  Kincaid  &  Co,,  beg  leave  to  report : 

That  on  the  2d  day  of  November,  1854,  Charles  A.  Kincaid,  one  of 
the  members  of  the  nrm  of  Livingston,  Kincaid  &  Co.,  of  Salt  Lake 
city,  Utah  Territory,  left  that  city  as  a  passenger  in  the  mail  stage^ 
from  thence  to  Independence,  in  the  State  of  Missouri,  in  possession 
of  the  sum  of  ten  thousand  and  seventy  dollars,  in  gold  coin,  con- 
signed to  a  mercantile  firm  in  St.  Louis,  to  whom  memorialists  were 
indebted ;  that  the  party  in  and  accompanying  the  mail  stage  were 
attacked  near  Fort  Laramie  and  all  massacred,  with  the  exception  of 
Charles  A.  Elincaid,  the  stage  robbed  of  its  contents,  embracing  the 
gold  coin,  and  Mr.  Kincaid  severely  wounded.     He  was  found  after- 
wards and  carried  into  the  fort.     The  United  States  were  nominally 
at  peace  with  these  Indians,  the  Sioux,  at  the  time  of  the  massacre 
and  robbery  of  the  mail  party,  though  a  state  of  hostilities  was  soon 
after  recognized,  and  General  Harney  dispatchea  to  the  plains  for 
their  chastisement.    The  amount  [of  money,  with  the  particular  de- 
scription of  the  number  and  value  of  the  pieces,  are  stated  upon  the 
3ash  book  of  the  firm,  and  deposed  to  by  the  clerk  of  the  establish- 
ment.    The  loss  of  the  money  rests  upon  the  testimony  of  Mr.  Kin- 
caid, the  only  survivor  of  the  party,  and  the  corroborating  testimony 
)f  the  confessions  of  some  of  the  Indians,  soon  thereafter  captured  by 
Gteneral  Harney.     It  is  true  that  the  provisions  of  law  have  not  been 
pursued  in  the  mode  of  proving  this  loss.     The  relations  between  the 
United  States   with   these   Indians  has  been   such,  since  the  date 
)f  the  depredations,  as  to  dispense  with   the  necessity  of  taking 
khe  proof  before  the  proper  Indian  a^ent.     Could  that  provision 
>f  the  intercourse  law  have  been  complied  with,  and  the  steps  usual 
n  such  cases  been  adopted  by  the  President  to  obtain  satisfaction,  it 
would  have  been  fruitless,  as  the  annuities  due  to  these  Indians  by  the 
treaty  of  Fort  Laramie  are  payable  only  in  goods,  for  which  there  is 
not  any  express  authority  of  law  allowing  them  to  be  retained  aa  iwdsoi- 
nity.     Those  annuities  are  so  small  that  it  wouVd  T^c^Vt^  \3tv^  Vcvs\^  ^\ 
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an  annuity  belonging  to  the  particular  band,  if,  indeed,  that  ooul* 
ascertained,  to  satis^  the  particular  claim.  The  robbery  was  i 
probably  committed  by  some  small  straggling  band  of  Indians,  t 
under  the  circumstances,  it  would  be  impolitic  to  take  the  gocnii 
tended  for  a  whole  band  to  pay  for  the  depredations  of  a  stragg 
and  irresponsible  portion  of  them,  should  the  ^rjpetrators  belong 
these  bands.  Since  treated  as  hostile,  the  annuity  is  then  gone  bj 
act  of  war,  and  there  is  nothing  left  for  indemnity.  The  commit 
believing  that  the  substance  ana  spirit  of  the  law  have  been  comii 
with,  report  a  bill  for  the  payment  at  once  of  the  indemnity  which 
intercourse  act  guaranties  in  all  such  cases. 


34th  ComvEBB,  )  SENATE.  (  Bbp.  Com. 

Ist  Session.     S  I  No.  258. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  4,  1856. — Ordered  to  be  printed. 


Mr.  BBODHEAD-made  the  following 
REPORT. 

[To  accompany  Bill  S.  426.] 

Tfie  Committee  of  Claims ,  to  whom  was  referred  the  report  of  the  Court 
of  (flaims  in  the  case  of  Thomas  CrowUj  report : 

This  claim  passed  the  Senate  at  the  last  Congress,  and  was  referred 
by  the  House  of  Representatives  to  the  Court  of  Claims.  The  opinion 
of  that  court,  sustaining  the  claim,  is  hereto  annexed,  as  a  part  of  this 
report. 

The  committee  recommend  the  passage  of  the  accompanying  bill,  in 
accordance  with  the  opinion  of  the  court. 

THOMAS  CROWN  vs,  THE  UNITED  STATES. 

Opinion  of  the  court  on  the  facts,  delivered  by  Chief  Justice  Q-il- 
christ. 

This  claim  has  been  pending  since  the  year  1826 — a  period  of  thirty 
years.  It  has  been  before  Congress  at  fourteen  sessions.  Before  the 
first  session  of  the  29th  Congress  six  adverse  reports  were  made  upon 
it.  At  that  and  subsequent  sessions  there  were  four  favorable  reports 
made  upon  it.  We  have  now  endeavored  to  analyze  a  rather  confused 
mass  of  testimony,  and  to  divest  the  case  of  all  matters  which  are 
not  strictly  relevant  to  the  issue  involved.  The  case  does  not  appear, 
heretofore,  to  have  been  examined  with  the  care  and  patience  neces- 
sary to  ascertain  the  merits  of  the  various  questions  presented. 

The  claimant  states  the  following  case  : 

In  the  month  of  January,  1826,  Captain  Blaney,  who  was  then  su- 
perintending the  fortifications  at  Oak  island,  near  the  mouth  of  Cape 
Fear  river,  issued  proposals  for  the  delivery  at  Oak  island  of  six 
millions  of  bricks.  The  claimant  filed  his  proposals  for  delivering 
from  one  million  to  six  millions  of  bricks,  of  the  size  of  8,  4,  and  2| 
inches,  at  the  rate  of  $7  75  per  thousand.  On  the  16th  of  March, 
1826,  his  proposals  were  accepted  by  Captain  Blaney,  who,  about 
that  time  reported  to  the  Engineer  Department  a  list  of  the  proposals 
received  by  him,  at  the  foot  of  which  list  he  made  this  entry:  "  Mr. 
Orown's  proposals  are  accepted.  He  makes  the  bricks  within  five 
miles  of  Oak  island."  He  also  made  the  following  oertificAit^-.  ^*\ 
certify  that  the  contract  entered  into  between  TViomeA  ^^^\i  exi^ 
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myself  for  the  delivery  of  three  millionB  of  bricks,  for  the  fortifica- 
tions at  Oak  island,  was  made  on  the  most  favorable  terms  that  could 
be  procured. 

^'GEORGE  BLANEY, 
'^Captain  Corps  of  Engineers.'* 

On  the  16th  of  March,  1826,  a  contract,  under  seal,  was  made  be- 
tween the  claimant  and  Captain  Blaney,  acting  for,  and  on  behalf  of, 
the  United  States. 

The  claimant  proceeded  to  Smithville,  near  Oak  island,  having 
made  all  the  preparations  necessary  to  enable  him  to  carry  on  hiB 
contract,  and  by  the  Ist  of  July,  1826,  had  made  about  eight  hun- 
dred thousand  bricks,  of  which  Captain  Blaney  admitted  that  two 
hundred  and  fifty  thousand  could  be  received  under  the  contract .  Cer- 
tain objections  were  made  to  this  contract  by  the  Engineer  Depart- 
ment, which  will  be  hereafter  noticed.  There  was  no  agreement 
between  the  claimant  and  Blaney,  that  the  contract  might  h% 
altered^  modified,  or  rescinded,  by  either  P&i'ty,  or  that  its  approval 
by  any  superior  officer  was  necessary.  After  receiving  the  communi- 
cation from  the  Engineer  Department,  Blaney  refusal  to  fulfil  the 
contract,  or  to  accept  the  two  hundred  and  fifty  thousand  bricks.  He 
alleged  that  the  claimant  had  not  the  means  to  fulfil  the  contract,  and 
was  in  debt  to  one  Potter ;  but  he  owed  Potter  only  about  $600,  and 
if  Blaney  had  paid  him  for  his  bricks,  according  to  the  contract,  he 
would  have  been  relieved  from  his  indebtedness.  Blaney  insisted 
upon  his  transferring  his  property  to  Potter,  and  abandoning  the 
contract,  which  he  did,  and  sold  out  his  bric^-yard,  implements,  and 
bricks  to  Potter  for  $640.  Blaney  then  accepted  from  Potter  the 
hrickB  made  by  the  claimant,  being  about  eight  hundred  thousand, 
for  which  he  paid  him  from  $8  to  $8  50  per  thousand.  Blaney  re- 
fused to  modify  the  contract,  or  to  make  any  contract  with  the  claim- 
ant, although  there  had  been  no  breach  of  the  contract,  as  he  was  not 
bound  to  deliver  any  bricks  until  the  1st  of  October,  and  then  but  one 
million.  It  is  upon  this  state  of  facts  that  he  asserts  a  right  to  recover 
damages  of  the  United  States. 

This  <K)ntract  was  executed  on  the  16th  of  March^  1826,  and  was 
forwarded  by  Captain  Blaney  to  the  Engineer  Department.  It  ap- 
pears from  the  letter  of  Colonel  Totten,  of  March  2,  1846,  that  since 
February,  1840,  there  has  been  a  regulation  providing  'Hhat  no  con- 
tract will  be  binding  on  the  United  States,  or  will  go  into  operation, 
until  it  has  been  sanctioned  by  the  chief  engineer."  He  ako  states 
that  the  regulation  in  force  at  the  time  of  this  contract  required  that 
they  should  be  reported,  *' accompanied  by  a  list  of  the  proposes, 
and  a  certificate  declaring  them  to  have  been  made  on  the  most  rea- 
sonable terms  that  could  be  procured,  and  copies  of  all  contracts  so 
made  must  be  forwarded  to  the  Engineer  Department."  It  thus  a^ 
pears  that  it  was  not  necessary  to  the  validity  of  this  contract  that  it 
should  have  been  sanctioned  by  the  chief  engineer.  A  certificate,  in 
proper  form,  accompanied  the  list  of  proposals.  Captain  Blaney,  after 
stating  that  Crown's  proposals  were  accepted,  certifies  that  the  ooii* 
tract  was  made  on  the  most  favorable  terms  that  could  be;procured. 
The  regulation,  it  will  be  aeeia,  T^c\mx^  >i)aaX  \>afe  ^\^V^M^\t  ^jb;xuldbe 
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^^accompanied  by  a  list  of  the  proposals  and  a  certificate/'  &c.,  and 
Colonel  Totten  is  mistaken  when  he  says  in  his  letter  of  March  18, 
1846,  that  there  was  no  certificate. 

He  says,  also,  that  a  '^contract  either  contains  or  must  be  accompa- 
nied by  some  provision  guarantying  the  full  and  faithful  performance 
by  the  contractor  of  all  the  stipulations  in  the  contract.  This  is  done 
either  by  taking  the  contractor's  bond,  with  security,  or  by  retaining 
from  the  periodical  payment  a  certain  per  centage  of  the  amount  due. 
This  usage  seemfl^to  have  been  enforced  in  1826." 

It  do«s  not  appear  from  t)iis  that  a  provision  for  collateral  security 
need  have  been  inserted  in  the  contract.  The  ^^ usage"  of  retaining 
a  per  centage  of  the  periodical  payment  might  have  been  enforced  in 
any  case.  There  is  certainly  nothing  in  the  letter  showing  that  the 
contract  would  be  void  to  all  effects  if  this  collateral  security  were  not 
given,  particularly  when  according  to  the  ^^ usage"  a  part  of  the  pay- 
ment due  might  be  retained. 

Colonel  Totten  also  says:  That  *4n  every  contract  there  must  be 
inserted  an  express  provision,  that  no  member  of  Congress  shall  be 
admitted  to  any  share  or  part  thereof,  or  to  any  benefit  to  arise  there- 
from, (see  act  of  April  21,  1808,  §  3.)  This  provision  of  the  law  ap- 
pears not  to  have  been  enforced  about  the  time  that  Mr.  Crown's 
contract  was  prepared.  Its  ntm-observance  was  perhaps  owing  to  the 
fact  that  its  existence  was  at  that  time  unknown. 

It  would  certainly  be  rather  rigid  to  enforce  a  law  which  had  fallen 
into  disuse,  or  which  was  unknown,  for  the  purpose  of  avoiding  a 
single  contract,  while  others,  with  the  same  defect,  were  permitted  to 
remain  unimpeached,  particularly  where,  as  in  the  present  case,  twenty 
years  had  been  suffered  to  elapse  before  the  objection  was  taken.  But 
the  omission  to  contain  tliis  provision  does  not  render  the  contract 
void.  The  first  section  of  the  act  referred  to  (2  St.,  484)  declares  a 
contract  with  the  United  States,  in  which  any  member  of  Congress  is 
interested,  to  be  ^* absolutely  void  and  of  no  effect."  But  the  third 
flection  merely  directs  that  in  every  such  contract  there  shall  be  inserted 
a  provision  that  no  member  of  Congress  shall  be  interested  in  it.  It 
does  not  declare  the  contract  to  be  void  if  the  provision  is  not  inserted, 
but  is  merely  directory.  The  public  officer  who  makes  a  contract 
which  does  not  contain  this  provision  may  subject  himself  to  censure, 
but  the  contract  would  not  be  void,  upon  the  well  understood  doctrine 
of  the  law  on  this  subject,  a  doctrine  so  long  established  as  to  need  no 
authorities  now  in  its  support. 

Four  months  after  the  execution  of  the  contract,  on  the  26th  of 
July,  1826,  Captain  Smith,  of  the  Engineer  Department,  wrote  to 
Captain  Blaney  that  the  contract  was  **  decidedly  objectionable."  The 
first  objection  stated  is,  that  there  is  no  penalty  expressed,  and  no 
bond  accompanying  and  referring  to  it.  This  has  already  been  suffi- 
ciently commented  upon. 

It  is  stated,  secondly,  that  *^if  the  whole  should  not  be  delivered, 
the  government  is  bound,  nevertheless,  to  pay  the  sum  to  which  it 
would  amount  if  delivered ;  at  least,  according  to  the  letter  of  the 
contract,  that  construction  might  be  put  upon  it,"  Now  the  ^ better 
of  the  contract,"  in  its  fourth  provision,  is,  that  Crown  ^ ^  shall  be  etL- 
titled  to  receive  from  the  United  States,  t\iTOWg\i  \\i^\iMA&Qi*0^^  ^»i^ 
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(George  Blaney,  or  such  other  o£Scer  of  the  United  States  as  shall  be 
duly  authorized,  for  the  bricks  delivered  by  virtue  of  this  contract,  the 
sum  of  $23,250,  lawful  money  of  the  United  States,  being  at  the  rate 
of  $7  75  for  each  and  every  thousand  bricks."  The  obvious  meaning 
of  this  clause  is,  that  Crown  shall  be  paid  $7  75  for  every  thousand 
of  bricks  that  he  shall  deliver.  The  payments  by  the  government  de- 
pend upon  the  delivery  of  the  bricks,  and  it  is  difficult  to  understand 
from  what  part  of  the  contract  the  Engineer  Department  got  the  idea 
that  the  government  might  be  bound  to  pay  the  whole  price,  although 
a  part  only  of  the  bricks  should  be  delivered.  This  objection,  we 
think,  must  be  overruled. 

A  third  objection  is^  that  ^Hhe  aid  the  government  stipulates  to 
furnish  in  the  reception  of  the  bricks  is  too  indefinitely  stated."  The 
contract  provides  that  the  ^'United  States  are  to  furnish  hands  to 
receive  the  bricks  as  they  shall  be  tossed  or  thrown  from  the  vessel  by 
the  contractor."  Of  course  they  are  to  furnish  hands  enough  to  per- 
form the  duty.  It  is  not  necessary  that  the  contract  should  be  so  mi- 
nute in  its  terms  as  to  exclude  every  possible  conclusion.  It  is  enough 
if  the  application  of  common  sense  will  enable  us  to  understand  its 
provisons.  It  was  upon  such  objections  as  these  that  the  Engineer 
Department  pronounced  the  contract  '*  a  nullity:"  that  is,  that  it 
was  a  contract  upon  which  no  action  could  be  maintained,  and  which 
could  not  be  the  foundation  of  any  legal  right  whatever,  a  conclusion 
which,  it  appears  to  us,  was  unauthorized  by  law,  or  any  regulation 
or  ^^ usage"  of  the  department. 

The  claimant  offered  in  evidence  the  affidavit  of  James  H.  Henry, 
dated  on  the  4th  of  February,  1830.  This  was  an  ex  parte  affidavit, 
taken  to  be  used,  and  actually  used,  before  the  committee  of  Congregs, 
and  the  witness  is  dead.  Ex  parte  affidavits  have  always  been  used 
before  the  committees,  from  necessity,  for  there  was  no  person  to  whom 
to  give  notice,  or,  if  any  one  had  been  notified,  no  one  was  bound  to 
attend  and  cross-examine  the  witness.  The  affidavit  accompanies  the 
papers  sent  us  by  the  House. 

The  affidavits  of  D.  H.  Hawkins  and  Alfred  Emerson  are  in  the 
same  condition  as  that  of  Henry. 

We  think  the  objections  that  these  are  ex  parte  affidavits  must,  un- 
der the  circumstances,  be  overruled.  The  witnesses  are  dead,  and  the 
affidavits  are  sent  to  us  by  tne  House.  They  come  properly  within 
an  exception  to  the  ordinary  rule,  that  evidence  is  incompetent  where 
the  opposing  party  has  had  no  opportunity  to  cross-examine  the  wit- 
ness.  Cases  are  often  pending  before  Congress  for  a  whole  generation. 
The  tattered  and  discolored  papers  transmitted  to  us,  and  which,  thirty 
years  ago,  were  laid  before  Congress,  are  often  the  sole  evidence  of  the 
facts  on  which  the  weary  claimant  relies.  During  the  pendency  of  his 
claim,  his  witnesses  fade  from  manhood  into  old  age  ;  they  die,  and 
the  memory  of  the  facts  perishes  with  them.  It  would  be  unjust  in 
the  extreme  if  we  should  hold  that  affidavits,  under  these  circum- 
stances, were  incompetent  to  be  used  as  evidence,  and  we  shall  there- 
fore ^ive  to  them  that  weight  to  which  we  think  them  entitled. 

^  It  IS  objected  that  as  the  jurat  on  the  affidavits  of  Henry  and  Haw- 
kins 28  on  the  back  of  the  affidavit,  it  may  have  been  written  after  the 
Jurat.     In  the  absence  of  a\\  evideiiee  o\  ^x^xxSl^^^  ^r^  \2LQ^^^tit  in 
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this  objection,  nor  in  the  further  objection,  that  Henry's  aflSdavit  is 
not  signed  by  himself.  We  know  of  no  universal  rule  of  law,  that 
an  affidavit,  properly  authenticated,  should  be  signed.  It  is  merely 
a  further  mode  of  proving  that  it  is  the  affidavit  of  the  person  who 
purports  to  have  made  it.  It  is  the  jurat  and  not  the  signature  which 
gives  it  force  and  causes  it  to  be  regarded  as  evidence. 

The  affidavit  of  Hawkins  purports  to  have  been  sworn  to  before 
**Thom.  Williamson,  Ald'n  Bo.  of  Norfolk."  Although  we  may 
not  judicially  know  that  an  alderman  of  Norfolk  has  the  power  to 
administer  an  oath,  yet  we  think  in  the  absence  of  any  evidence  to 
the  contrary,  that  is  prima  facte  sufficient. 

On  the  part  of  the  United  States,  the  solicitor  has  offered  the  affida- 
vits of  Oaptain  Blaney  and  John  H.  Holmes,  which  are  ex  parte,  and 
both  the  witnesses  are  dead,  and  the  affidavits  are  sent  us  by  the 
House.  These  we  consider  as  competent  to  be  considered,  for  the  rea- 
sons before  given. 

The  solicitor  has  also  introduced  a  paper  dated  on  the  22d  of  March, 
1830,  signed  by  Samuel  Potter,  but  not  sworn  to,  and  which  was 
among  the  papers  sent  us  by  the  House.  This  we  do  not  consider 
competent  evidence.  It  possesses  no  quality  which  would  render  it 
admissable  in  any  court  of  justice.  Potter  is  dead,  but  to  hold  that  a 
mere  statement,  unsupported  by  the  solemnity  of  an  oath,  is  compe- 
tent to  be  read  in  evidence,  would  be  to  violate  all  the  principles  of 
evidence,  and  would  be  altogether  unsafe. 

It  appears  from  the  contract  that  Crown  was  to  furnish  one  million 
bricks  on  or  before  the  1st  day  of  October,  1826.  He  was  not  bound 
to  deliver  them  before  that  time,  but  he  had  a  right  so  to  do  if  he 
chose,  and  to  receive  the  contract  price  for  them,  which  was  $7  75 
per  thousand. 

It  is  in  evidence  that  Crown,  being  embarrassed  for  want  of  funds, 
sold  his  interest  in  the  bricks  he  had  made  to  Samuel  Potter.  The 
evidence  in  relation  to  this  transaction,  and  to  the  quantity  of  bricks 
made  by  him  is  as  follows :  James  Henry  testified  that  he  worked 
there  in  1826,  that  there  were  between  eight  and  ten  thousand  bricks — 
two-thirds  of  which  were  of  the  best  quality,  and  were  worked  into 
the  fortifications  at  Oak  island ;  that  Blaney  would  not  receive  the 
bricks  which  Crown  had  made,  and  Crown  could  raise  no  money  to 
continue  the  work ;  that  after  Blaney' s  refusal.  Potter  proposed  to 
purchase  the  bricks  of  Crown  at  a  very  reduced  price,  perhaps  at  one- 
fourth  of  their  value,  and  threatened,  if  he  would  not  accept  the  offer, 
to  attach  the  bricks  to  secure  himself ;  that  there  was  considerable 
difficulty  between  them,  and  at  last  Crown  was  obliged  to  sell  out  his 
establishment  and  bricks  at  a  great  sacrifice  ;  that  the  witness  worked 
for  Potter  during  the  rest  of  the  season,  and  the  bricks  made  by 
Crown  were  worked  into  the  fortifications  at  Oak  island,  and  were  as 
good  bricks  as  the  witness  had  seen  in  any  part  of  the  country. 

Alfred  Emerson  states  that  Crown  incurred  considerable  expense  in 
preparations  for  making  bricks,  and  made,  to  the  best  of  his  know- 
ledge, about  four  hundred  thousand  bricks,  ready  for  delivery  at  the  fort 
at  Oak  island  ;  that  Captain  Blaney  would  not  receive  them,  alleging 
some  defect  in  the  contract ;  that  Crown,  being  in  want  of  xxvow^-^  ^^^s^ 
obliged  to  sell  tbem,  at  a  great  loss,  to  Potter,  'v\iO  W^.^T'^^xi^  ^<^^ 
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them  to  Blaney  ;  that  Potter  and  Blanej  came  to  the  brick-yard,  aad 
Potter  told  Crown  if  he  would  not  receive  him  as  a  partner  he  wonM 
call  the  negroes  and  put  him  across  the  creek  ;  but  Crown ^  resistiDg, 
created  a  great  disturbance  between  them. 

D.  H.  Hawkins  testifies,  that  in  August,  1826,  he  heard  Crown 
propose  to  Blaney  to  enter  into  a  new  contract  with  him,  or  receife 
nis  bricks ;  that  Blaney  said  the  contract  had  been  returned,  and  had 
not  been  met  with  security,  or  something  to  that  effect,  and  that 
Crown  had  better  sell  them  to  Potter,  or  take  him  into  partnership, 
but  that  he  would  not  receive  them  from  Crown ;  that  the  witneis 
assisted  in  working  the  bricks  into  the  fort,  and  found  them  as  good 
as,  if  not  better  than,  any  other  bricks  received  in  the  fort ;  that 
Crown  urged  Blaney  to  receive  his  bricks  and  enter  into  a  new  coi- 
tract,  and  told  him  he  was  deficient  in  means  to  proceed  further,  and 
it  would  be  a  ruinous  thin^  to  him  ;  but  Blaney  told  him  his  pap«8 
had  been  sent  back  from  Washington,  and  he  would  make  no  moie 
contracts,  but  would  purchase  them  from  whom  he  pleased. 

David  Hepburn,  in  his  deposition,  taken  on  the  11th  of  October, 
1855,  states  that  in  January,  182T,  he  was  employed  at  Oak  island 
as  a  journeyman  bricklayer  ;  that  the  quality  of  the  bricks  used  was 
entirely  merchantable,  as  much  so  as  bricks  usually  are,  and  that  the 
brick-kilns  were  in  a  dilapidated  state  at  that  time.  In  his  second  de- 
position, he  says  that  he  did  not  hear  nor  see  of  any  other  brick-makbg 
establishment  in  the  neighborhood  than  that  used  by  Crown,  nor 
was  there  any  other  building  going  on  where  the  bricks  made  bj 
Crown  could  have  been  used  ;  that  the  brick-yard  looked  as  if  a  large 
quantity  of  bricks  had  been  made  there  ;  and  the  clamps  looked  as  if 
they  had  been  stripped,  and  there  were  not  many  bricks  left ;  that  he 
was  informed  by  Captain  Blaney  that  the  bricks  were  made  by  Crown, 
and  there  were  no  other  bricku  used  in  the  fort,  of  the  size  of  the 
Washington  City  standard,  (of  which  these  were,)  except  those  made 
by  Crown — the  other  bricks  used  having  been  brought  there  in  vessels 
from  a  distance,  and  that  the  bricks  made  by  Crown  were  brought 
there  in  lighters. 

Robert  Brockett,  of  Alexandria,  Va.,  states  that  he  is  a  bricklayer 
and  brickmaker,  and  is  sixty-two  years  of  age ;  that  in  the  fall  of 
1826,  the  average  price  of  hard-burned  bricks,  at  Alexandria,  was 
about  $5  per  thousand  ;  that  in  a  section  of  the  country  where  wood^ 
clay,  and  slave  labor  abounded,  three  millions  of  bricks  could  have 
been  furnished  for  $4  per  thousand,  allowing  a  reasonable  distance 
for  delivery. 

Captain  Blaney,  in  his  statement  of  March  23,  1830,  says,  ''Crown 
became  much  embarrassed  in  his  circumstances,  and  applied  to  me 
for  an  advance  of  $1,000  to  $1,500,  which  it  was  not  in  my  power  to 
comply  with,  as  the  law  prohibits  advances  on  contracts  ;  and  on  the 
31st  July,  or  Ist  August,  1826,  he,  without  adv^ice  or  persuasion  on 
my  part,  came  forward  and  voluntarily  relinquished  the  contract. 
The  letter  of  Captain  Smith,  marked  B,  returning  the  contract,  wa« 
written  on  the  26th  July,  1826,  and  received  here  on  the  1st  August, 
1826.  Crown  relinquished  the  contract  on  the  1st  of  August,  1826, 
and  knew  nothing  of  the  objection  urged  against  the  contract,  until 
I  inibrmed'him  thereof,  foui  ox  ^\e  ^"^^  %Sx«t  >Sti^T^&sLiajf^\\ment.'' 
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He  denies^  also,  that  he  refused  to  receive  the  bricks  which  Crown 
had  made.  # 

That  Blaney  did  refuse  to  receive  the  bricks  of  Crown  is  asserted 
by  James  Henry,  Alfred  Emerson,  and  D.  H.  Hawkins,  who  say  that 
Blaney  advised  Crown  to  sell  them  to  Potter  or  take  him  into  part- 
nership^ but  that  he  would  not  receive  them  of  Crown.  Here  are  three 
witnesses  against  one,  and  the  weight  of  evidence  is,  that  Blaney  dicT 
reftise  to  receive  them. 

Captain  Blaney  states,  also,  that  it  was  understood  that  the  con- 
tract was  not  to  be  considered  binding,  until  security  was  given  for 
its  performance.  But  it  is  well  settled  that  no  penal  condition,  or 
understanding  collateral  to  a  sealed  contract,  can  have  any  effect 
upon  k. 

Captain  Blaney  also  says :  **The  only  difficulty  in  the  final  settle- 
ment of  these  accounts  was  the  price  which  I  was  to  allow  Potter  for 
the  bricks,  as  there  was  a  risk  in  Potter's  taking  the  bricks  and  selling 
them  for  the  price  which  Crown  was  to  have  received  by  the  con- 
tract, viz :  $7  75  per  thousand.  On  a  full  consultation  with  the  par- 
ties, in  which  Lieutenant  Tuttle  of  the  Corps  of  Engineers,  then  my 
assistant,  participated,  it  was  determined  to  allow  Potter  $8  50  per 
thousand  for  all  the  good  brick.  This  price  was  fixed  upon  with  the 
full  approbation  of  Mr.  Crown,  and  witn  a  view  to  his  benefit  alone, 
for  it  enabled  him  to  pay  Potter  all  he  owed  him  and  to  receive  a  sum 
of  money  (the  amount  not  known  by  me)  from  Potter." 

There  is  a  mystery  in  all  the  proceedings  of  Captain  Blaney,  which 
it  is  difficult  to  fathom.  Why  was  he  imwilling  to  receive  the  bricks- 
from  Crown  ?  Why  did  he  receive  the  same  bricks  from  Potter  ?  Why 
did  he  pay  Potter  $8  50  per  thousand  for  the  bricks  which  Crown  was 
ready  to  deliver  to  him  at  $7  75  per  thousand  ?  In  what  way  could 
hispaying  to  Potter  $8  50  per  thousand  benefit  Crown  ? 

Henry  states  that  Crown  had  made  between  800,000  and  1,000,000- 
bricks,  two-thirds  of  which  were  of  the  best  quality  and  were  worked 
into  the  fortifications  at  Oak  island.  If  we  take  the  quantity  to  have 
been  900,000,  two-thirds  of  them  would  be  600,000.  Emerson  esti- 
mates the  quantity  to  have  been  400,000.  The  statement  of  Mr. 
Hagner,  the  Third  Auditor,  of  the  Slst  January,  1828,  shows  that  on 
the  31st  of  July,  1826,  Blaney  received  of  Po|ter  378,000  hard-burned 
bricks,  at  $7  50  per  1,000,  amounting  to  the  sum  of  $2,835  06,  and 
that  on  the  27th  of  December,  he  received  of  Potter — 
264,689  bricks,  at  $7  50  per  1,000  -  -  -     |1,985  1& 

And  244,590  bricks,  at  $8  50       -  -  -  -       2,079  01 

On  the  26th  February,  1827,  334,879,  at  $8  50  per  1,000       2,846  4r 

5,910  64 
Add  the  bricks  delivered  3l8t  July,  1826  -  -       2,835  0& 


8,745  6» 


To  this  should  be  added  also  a  small  lot  delivered  30th 

December,  1826,  16,000,  at  $8  50        -  -  -  136  OT 


And  the  whole  amount  received  of  Potter,  is       -  -       S^SSl  ^t 
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Crown  claims  pay  for  800,000  bricks,  amounting  only  to  the  sum  of 
$5|600,  after  deducting  th#  expense  of  transportation  to  Oak  island. 
It  is  difficult  to  estimate  with  precision  the  quantity  of  bricks  delivered 
by  Potter  from  Crown's  establishment.  But  it  may  be  safely  assumed 
that  the  lot  of  378,000,  delivered  on  the  31st  July,  1826,  came  from 
that  place. 

This  lot,  at  $7  per  1,000,  discounting  75  cents  for  trans- 
portation, amounted  to  ...  -  $2,646  00 
If  we  split  the  difference  between  Henry's  and  Emerson's 
estimates,  and  call  the  quantity  500,000,  it  would  prob- 
ably be  not  far  from  correct.  If,  then,  we  add  122,000, 
at  $7,  to  the  above  quantity,  they  would  amount  to     -  854  00 

3,500  00 


This  is,  as  near  as  we  can  ascertain,  the  value  of  the  bricks  which 
Crown  had  in  his  yard,  and  which  Blaney  received  of  Potter. 

Our  opinion  is,  that  Blaney  had  no  right  to  rescind  the  contract  until 
the  1st  of  October,  1826,  because  that  was  the  earliest  time  when 
Crown  was  bound  to  deliver  the  bricks.  His  belief  that  Crown  was 
unable  to  fulfil  the  contract  was  no  reason  for  rescinding  it  before  that 
time.  Crown  had  a  right  to  be  paid  for  such  bricks  as  he  should  de- 
liver before  that  time.  Blaney  never  objected  at  the  time  that  they 
should  be  delivered  at  Oak  island.     He  placed  his  objections  on  other 

f  rounds  altogether.  There  is  no  positive  proof  that  he  was  actuated 
y  any  motive  which  he  could  not  avow,  but  the  circumstances  are 
sufficient  to  make  his  conduct  appear  extremely  mysterious.  No  good 
reason  is  given  for  his  refusing  to  receive  the  bricks  of  Crown,  and 
immediately  receiving  them  of  Potter  at  an  increased  price. 

We  do  not  think  that  Crown  has  any  legal  claim  for  the  sheds,  kiln- 
walls,  moulds,  &c.,  against  the  United  States.  These  he  sold  to  Pot- 
ter, and  even  if  it  was  done  through  an  oppressive  course  of  conduct  by 
Potter,  and  even  if  Blaney  was  privy  to  it,  we  do  not  see  how  the 
United  States  can  be  answerable  for  it.  As  to  the  loss  of  his  profits  on 
2,200,000  bricks,  which  he  estimates  at  $4,000,  it  is  in  evidence  that 
he  was  embarrassed,  and  we  cannot  say  that  he  would  have  been  able 
to  go  on  with  his  contradt  even  if  he  had  been  paid  for  the  500,000 
bricks  which  were  ready  to^be  delivered,  although  he  thinks  he  should 
have  been  able. 

Our  opinion  is,  that  the  contract  was  a  valid  one.  We  think,  also, 
that  the  evidence  shows  no  good  reason  for  rescinding  it ;  that  Blaney 
refused  absolutely  to  receive  any  bricks  of  Crown ;  and  that  Crown 
then  had  on  hand  500,000  bricks,  for  which  he  should  have  been  paid 
$3,500  under  his  contract ;  for  which  sum  we  report  a  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  5,  1856. — Submitted  and  ordered  to  be  printed. 


Mr.  Bell,  of  Tennessee,  made  the  following 

REPORT. 

l^he  Committee  on  Naval  Affairs,  in  compliance  with  the  directions  of 
the  Senate  contained  in  a  resolution  of  the  16/ A  ultimo,  have  had  un- 
der  consideration  Hhe  expediency  of  authorizing  the  Secretary  of  the 
Navy  to  purchase,  for  the  use  of  the  government,  the  copyright  of  the 
douUe  chart,  known  as  the  Great  Circle  Protractor,  for  finding  the 
shortest  or  great  circle  route  from  place  to  place  on  the  globe  ;  and  also 
to  report  the  sum  which,  in  their  judgment,  would  he  a  suitable  com- 
pensation to  the  inventor ;  and  of  the  importance  of  the  invention  to 
the  interests  of  navigation,  and  make  the  foUoioing  report  : 

If  it  were  allowable  and  practicable,  the  committee  could  in  no  way 
communicate  to  the  Senate  so  just  and  satisfactory  a  view  of  the  na- 
ture and  importance  of  the  invention  of  Professor  Chauvenet  as  by 
presenting  for  the  inspection  of  each  member  of  the  Senate  one  of  his 
charts  or  instruments,  accompanied,  as  it  is,  by  brief  explanatory 
notes  and  directions  for  its  use.  So  simple  is  it  in  its  construction, 
and  so  complete  for  all  the  valuable  purposes  for  which  it  is  desig- 
nated, that  nothing  more  would  be  required  for  its  comprehension  and 
just  appreciation  than  a  few  moment's  examination  by  any  one  pos- 
sessed of  a  moderate  knowledge  of  the  branches  of  science  in  which 
the  invention  is  founded ;  but  as  this  cannot  be  done,  it  may  give 
some  greater  weight  to  the  further  views  and  representations  of  the 
committee  on  the  subject,  to  state,  that  they  are  based  chiefly  on  the 
expositions  of  those  who,  from  their  professional  and  scientific  attain- 
ments, are  best  qualified  to  make  them. 

It  is  now  well  understood,  by  the  more  intelligent  navigators,  that 
the  shortest  path  from  one  point  to  another,  on  the  surface  of  the 
globe,  is  along  the  arc  of  a  great  circle  drawn  through  these  two 
points. 

To  make  the  correctness  of  this  proposition  plain  and  intelligible  to 
the  understanding  of  those  who  are  not  familiar  with  such  subjects,  a 
simple  definition  of  a  great  circle,  as  distinguished  from  a  smaU  one, 
may  be  necessary.  If  we  divide  a  globe  into  two  parts  by  a  plane 
passing  through  its  centre,  the  two  parts  will  be  equal.  The  circle 
which  then  forms  the  base  of  each  of  the  two  hemispheres  is  the 
greatest  circle  that  can  be  cut  from  a  globe  or  sphere,  and  is  called 
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simply  a  great  circle.  But  if  the  dividing  plane  does  not  pass  thftugh 
the  centre,  the  circle  which  then  forms  the  base  of  the  two  unequal 
segments  is  called  a  small  circle.  Now  it  is  readily  granted,  and  it  is 
rigorously  proved,  in  mathematical  works,  that  if  such  a  dividing 
plane  is  made  to  pass  through  any  two  given  points  on  the  surface  of 
the  globe,  that  portion  of  the  circumference  of  the  circle  which  lieg 
between  the  two  points  will  measure  less  when  the  section  is  a  great 
circle  than  when  it  is  a  small  one,  and  indeed  less  than  any  other 
line  that  can  be  drawn  on  the  surface  of  the  globe  between  the  same 
two  points.  The  correctness  of  this  proposition  may  be  illustrated  Id 
a  general  and  quite  elementary  manner,  as  follows:  The  larger  a 
circle,  the  less  the  degree  of  curvature  it  possesses,  that  is,  the  nearer  1 1 
does  any  portion  of  it  approach  to  a  straight  line.  The  shortest  of  j. 
all  lines  from  one  point  to  another  is  the  straight  line,  which,  how-  \: 
ever,  when  the  points  are  on  the  surface  of  a  globe  would  pass  through 
the  solid  ;  but  when  we  are  restricted  to  the  surface,  the  shortest  path 
is  that  which  approaches  nearest  to  the  straight  line,  and  this  path  i« 
the  arc  of  a  circle  which  has  the  least  possible  curvature,  or  which  u> 
drawn  with  the  greatest  possible  radius. 

The  knowledge  of  this  mathematical  fact  is,  however,  of  very  little 
use  to  the  navigator,  unless  he  has  the  means  of  finding  the  position 
of  such  a  circle  on  his  chart,  so  that  he  may  direct  his  vessel  accord- 
ing to  it.  The  advantages  oif  this  shortest  path  have  been  long  seen 
and  pointed  out  by  theoretical  writers  ;  but  the  first,  at  least  the  first 
systematic  collection  of  rules  for  calculating  such  a  route  is  to  be  found 
in  Robertson's  Treaties  on  Navigation,  published  in  the  latter  part  of 
the  last  century.  But  the  laborious  nature  of  the  computations  there 
laid  down  seems  to  have  caused  the  neglect  of  the  great  circle  roatc 
in  favor  of  the  route  which  the  Mercator  chart  gives  by  mere  inspec- 
tion. This  Mercator  route,  or  rhumb  line,  is  that  which  appears  on 
the  chart  as  a  straight  line.  By  following  this  line,  the  navigator 
was  sure  of  reaching  his  ])ort;  he  had  no  intricate  calculations  tt» 
make,  and  he  ran  no  risk  of  error.  These  advantages  he  readily  ac- 
cepted as  a  full  compensation  for  the  greater  distance  he  might  be 
compelled  to  sail.  Add  to  this,  moreover,  that  with  a  chart  before 
his  eyes  which  presented  a  straight  line  between  the  two  points  as  the 
direct  route,  it  was  very  difficult  to  convince  him  that  any  other  could 
be  shorter.  It  was  said  to  him:  *^The  Mercator  chart  is  a  represcDt- 
ation  of  a  spherical  surface  upon  a  flat  surface ;  such  a  representation 
must  of  necessity  be  a  distorted  one,  and  so  it  happens  that  the  shortest 
route  is  distorted  into  an  apparently  circuitous  one,  while  a  longer 
route  is  distorted  into  a  straight  line;"  but  so  long  as  no  graphic 
method  of  presenting  the  shortest  route  to  his  eye  was  given  him,  but 
only  methods  of  calculation,  the  principles  of  which  he  did  not  under- 
stand, he  very  naturally  adhered  to  what  he  justly  regarded  as,  at 
leasts  a  safe  and  sure  method.  Hence  it  is  that  only  the  more  intelli- 
gent navigators,  and  indeed  very  few  except  those  somewhat  versed  in 
mathematics,  have  paid  any  attention  to  the  subject. 

But,  at  last,  improvements  in  ship  building  with  a  view  to  greater 
speedy  together  with  the  great  increase  in  the  number  of  vessels  whid» 
pJough  the  ocean,  and,  more  especially,  the  introduction  of  steamers 
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and  the  competition  of  trade,  have  conspired  to  arouse  the  attention 
of  practical  men  to  the  importance  of  always  taking  the  most  direct 
route.  Accordingly,  writers  on  navigation  have  endeavored  to  sim- 
plify the  rules,  and  have  explained  the  method  in  nautical  magazines 
and  other  periodicals.  Inventors  have  taxed  their  brains  to  produce 
instruments  to  save  the  labor  of  computation,  or  charts  which  would 
present  the  great  circle  route  as  a  straight  line.  It  is  not  necessary 
to  go  minutely  into  the  history  of  these  inventions;  but  it  may  be 
well  to  observe,  that,  as  late  as  the  year  1840,  liieutenant  Raper,  of 
the  royal  navy,  published  his  treatise  on  the  Practice  0/  Navigation y 
no  means  existed  of  finding  great  circle  routes  other  than  computa- 
tion. It  is  sufficient  to  glance  at  the  figures  which  even  Raper's  im- 
proved process  of  computation  requires,  to  understand  why  practical 
men  would  still  be  very  little  tempted  to  follow  his  directions,  not- 
withstanding his  methods  were  pronounced  to  be  the  briefest  yet 
^-    given,  and  his  work  was  distinguished  by  the  award  of  a  medal  from 

-  the  Royal  Geographical  Society.  Subsequently,  Mr.  Towson,  of 
Liverpool,  contrived  a  chart  which  took  the  place  of  a  portion  of 
the  computation,  and  some  tables  which  facilitated  other  portions. 
This   chart,    however,    did    not    present   the    great    circle   to    the 

-  >    eye.     It  was  merely   the   graphic  representation   of  a  mathemati- 

cal formula,  and  its  principles  were  entirely  beyond  the  reach 
of  practical  men.  It  required,  moreover,  the  collateral  aids  of 
dividers  and  scales  and  a  collection  of  printed  tables.  Never- 
theless, Towson's  process  was  a  real  improvement,  and  he  was 
r^  duly  rewarded  for  it  by  the  British  Admiralty,  who  published  and 
.  ^    continue  to  publish  and  sell,  at  a  merely  nominal  price,  both  the  chart 

-  -^  and  tables.  This  fact  suffices  to  stamp  Towson's  process  as,  thus  far, 
^  .  the  best  that  is  known — or  rather  that  was  known  prior  to  the  inve»- 
p^^  tion  of  Professor  Chauvenet's  Great  Circle  Protractor.  This  step 
-*«:    appears  to  be  a  final  one.     The  problem  is  solved  by  a  graphic  process 

80  simple,  so  obvious,  and  so  entirely  within  the  comprehension  of 
^^    practical  men,  that  it  is  surprising  that  such  a  solution  should  so  long 

have  escaped  the  investigations  of  the  many  theoretical  navigators 
-'  who  had  studied  the  problem;  and  it  is  also  exceedingly  doubtful 
.  J  whether  anything  simpler  or  more  direct  can  be  reached.  This  pro- 
r  tractor  consists  of  two  charts,  one  of  which  is  transparent,  and  is 
--  superposed  upon  the  other.  The  charts  are  circular  and  the  upper 
z      one  revolves  about  their  common  centre.     The  lines  upon  the  lower 

0  chart  are  nothing  else  than  meridians  and  parallels  of  latitude,  all  of 

1  which  are  circles,  and  are  represented  by  circles  on  the  chart,  so  that 
f       this  chart  offers  itself  to  the  eye  in  the  familiar  form  of  our  school 

maps— of  a  hemisphere,  and  is  therefore  immediately  imderstood  by 
every  practical  man.  The  upper  chart  contains  also  a  system  of  lines, 
which,  however,  are  but  repetitions  of  the  lines  on  the  lower  chart. 
Those  lines  on  the  transparent  chart  which  arc  meridians  on  the  lower 
chart  are  now  called  great  circles;  (and  it  is  obvious  to  every  one  that 
all  meridians  of  the  globe  are  great  circles,  while  all  parallels  of 
latitude  are  small  circles.)  Thus  the  invention  appears  to  resolve 
into  this  simple  change  of  name,  and  the  happy  thought  of  centering 
the  transparent  chart  upon  the  other,  so  that  the  great  citcU&\ii^  \^ 
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made  iDstantlv  to  assume  any  desired  position  with  respect  to  pointe 
on  the  lower  chart.  As  soon,  therefore,  as  a  great  circle  of  i\m 
upper  chart  is  (by  reason  of  the  transparency  of  the  material)  aea 
to  pass  through  the  two  points  of  the  lower  chart,  betwecD  whid 
the  navigator  wishes  to  sail,  his  problem  is  solved;  he  has  before  hie 
eyes  the  great  circle  he  must  follow — and  this  without  the  use  of  i 
scale,  or  dividers,  or  tables,  or  any  computation  whatever.  MoreoTer, 
by  the  numbers  marked  on  the  chart,  he  learns  immediately  the  coune 
he  must  steer,  and  the  distance  he  will  have  to  sail.  Thus,  the  find- 
ing of  the  great  circle  route  is  rendered  as  simple  as  that  of  the  com- 
cnon  route  on  a  Mercator  chart,  and  even  more  complete,  inasmodi 
.B8  distances  are  not  readily  found  from  a  Mercator  chart.  Just » 
Mercator's  chart  gave  a  fnal  solution  of  the  problem  of  mapping  tbe 
globe,  so  as  to  make  the  meridians  parallel  and  turn  rhumb  lines 
or  compass  routes  into  straight  lines,  so  the  protractor  seems  to  pie- 
sent  the  Jinal  solution  of  the  problem  of  finding  great  circle  routei. 
Its  extreme  simplicity,  at  first  sight,  makes  it  appear  rather  as  a  hap;^ 
discovery  of  a  fundamental  principle,  than  as  an  ingenious  inveRtim; 
while  this  very  simplicity  is,  of  course,  its  greatest  merit. 

Notwithstanding  this,  and  notwithstanding  tbe  favor  with  whid 
the  invention  is  received  by  our  educated  navigators,  it  is  quite  cer- 
tain that  the  introduction  of  the  protractor  into  general  use  will  be 
-only  a  work  of  time.  So  was  the  introduction  of  the  Mercator  chart 
in  its  day.  Navigators  are  proverbially  slow  in  yielding  io  innova- 
tions. Processes  to  which  they  are  accustomed  they  will  not  readily 
abandon  for  new  ones,  even  equally  simple.  But  the  prediction  'n 
confidently  made  by  those  conversant  with  the  subject,  that  in  the 
course  of  time  great  circle  sailing  will  be  universally  practised,  and 
rhumb  line  sailing  on  long  voyages  will  be  altogether  exploded.  For 
can  anybody  give  a  reason  why  (other  things  as  winds,  &c.,  being 
equal)  the  shortest  route  should  not  be  followed  in  preference  to  anj 
other,  when  that  route  is  known  ? 

But  it  may  be  necessary  to  meet  an  objection  sometimes  raised.  It 
is  said,  that  in  all  cases  where  any  real  advantage  can  accrue  from  the 
use  of  the  great  circle,  the  proper  route  can  be  marked  on  the  ordinary 
sailing  charts,  or  described  in  the  sailing  directions.  Now,  supposing 
the  route  to  be  thus  marked  on  the  chart,  it  is  practically  impossible 
to  adhere  to  it  from  one  end  to  the  other,  on  account  of  variable  winds, 
currents,  imperfect  steering,  &c.  If,  then,  having  started  upon  such 
a  route,  the  navigator  finds  himself,  by  observation,  after  some  days, 
to  have  got  off  the  line  marked  on  his  chart,  what  is  to  be  done  ?  If 
he  works  back  to  the  line  on  his  chart,  he  only  loses  time.  Clearly, 
the  proper  course  for  him  is  to  strike  a  neiv  great  circle  route  from  the 
point  he  is  now  in,  direct  to  his  port.  But  his  chart contidns  no  such 
route  from  the  point  he  happens  to  find  himself  in,  and  therefore  he  is 
now  no  better  off  than  were  the  navigators  of  the  last  century.  Bui 
here  the  protractor  comes  in,  as  completing  the  navigator's  facilities; 
for  it  enables  him  at  any  moment  to  decide  upon  the  route  from  his  L 
actual  position  J  direct  to  his  port  of  destination ;  and  this  decision  is  j 
the  work  of  less  than  a  minute  to  one  well  acquainted  with  the  use  of  I  j 
the  instrument.    The  result  of  the  use  of  the  protractor  may  be 
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summed  up  in  the  following  statement:  Whenever  the  circumstances 
cf  tcind  and  weather  tviU  permit,  the  ship  wHl  always  head  directly  to- 
wards  her  part;  and  whenever  the  circumstances  will  not  permit  this,  she 
wiU  head  upon  the  most  advantageous  tack. 

Of  the  immense  aggregate  gain  to  commerce  of  the  universal  prac- 
tice of  great  circle  sailing,  it  is  hardly  necessary  to  speak.  No  im- 
provement in  navigation  within  this  century  (except,  perhaps,  the 
gradual  improvement  of  chronometers)  can  he  named  whose  value  in 
dollars  to  the  commercial  interests  would  sum  up  more  largely. 

Of  the  value  of  the  instrument  under  consideration  in  bringing 
about  such  a  result,  if  the  simple  inspection  of  it  does  not  suffice,  there 
can  be  no  doubt,  after  the  decided  and  unequivocal  testimony  not  only 
of  highly  competent  individuals  but  of  bodies  which  are  identified 
with  the  interests  of  commerce  and  the  practical  arts,  and  which  do 
not  give  such  testimony  lightly,  such  as  the  Board  of  Trade  of  Boston, 
the  Chamber  of  Commerce  of  New  York,  and  the  Franklin  Institute 
of  Philadelphia. 

The  simple  and  cheap  form  of  the  charts  necessarily  precludes  the 
possibility  of  the  inventor  realizing  any  great  profit  from  their  sale, 
even  supposing  them  at  once  introduced  into  general  use.  On  the 
contrary,  the  simple,  practical  and  entirely  successful  result  now 
reached  has  cost  him  actual  outlays  in  experiments  upon  materials 
and  processes  of  execution,  which  he  never  expects  to  be  repaid  by  any 
profit  on  the  sale  of  copies.  Moreover,  the  business  of  making  and 
selling  such  charts  is  not  consistent  with  the  duties  of  a  laborious  pro- 
fessorship which  engrosses  all  his  attention. 

Entertaining  the  views  of  the  utility  and  importance  to  the  interests 
of  navigation  of  the  Great  Circle  Protractor,  expressed  in  this  report, 
and  believing  for  the  reasons  already  given,  that  the  inventor  can 
never  derive  any  material  benefit  from  the  exclusive  right  of  vending 
the  use  of  it,  secured  to  him  by  his  copyright,  the  committee  are  of 
opinion  that  Congress  ought  to  extend  the  same  liberal  patronage  to 
Professor  Chauvenet,  by  the  purchase  of  his  invention  for  the  use  of 
the  government,  that  has  been  done  in  numerous  other  cases  of  a  simi- 
lar character,  as  the  only  mode  by  which  the  government,  in  the 
exercise  of  its  constitutional  powers,  can,  in  such  cases,  duly  stimulate 
and  reward  the  inventive'genius  of  the  country.  As  examples  of  the 
spirit  by  which  Congress  has  heretofore  been  animated,  the  committee 
will  only  advert  to  two  of  the  great  number  of  instances  in  which 
patent  or  copyrights  have  been  purchased  for  the  use  of  the  govern- 
ment— Sumner's  method  of  finding  the  ship's  place,  and  Bishop's 
boom  derrick.  To  each  of  these  inventors  ten  thousand  dollars  wadS 
voted  for  the  use  of  their  inventions ;  and  your  committee  believe  that 
the  sum  of  six  thousand  dollars,  which  they  recommend  to  be  appro- 
priated for  the  use  of  the  Great  Circle  Protractor,  falls  below  the 
measure  of  compensation  awarded  in  the  two  cases  specially  referred  to. 
The  committee  append  to  this  report  a  schedule  of  the  cases  in 
which  Congress  has  heretofore  authorized  the  purchase  of  inventions  for 
the  use  of  the  government,  so  far  as  they  have  been  able  to  collect 
them. 

The  committee  also  report  herewith  the  views  expressed  of  tKe  y«A»ft 
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of  Professor  Chauvenet's  invention  by  Tarioas  public  bodies,  and  by 
individuals  distingnished  for  professional  skill  and  science. 


Patents  mid  copyrights  purchased  by  government.  From  the  report  of 
Mr,  MaUory,  Senate  Report  No.  443,  Thirty-third  Gongress^  secoid 
session, 

Locke's  electro-chronographic  clock       -            -             -  $10^000  00 
Sumner's  method  of  finding  a  ship's  place        -             -  10,000  00 
Captain  Bell's  (United  States  army)  sight  for  cannon  20,000  00 
Blanchard's  gun-stock  turning  machine            -            -  18,921  50 
Hall's  breech-loading  rifle  and  carbine               -            -  37,553  32 
Maynard's  right  to  apply  his  improved  lock  and  percus- 
sion primer  for  small  arms  to  ten  thousand  muskets  25,000  00 
Hyde's  right  to  use  Hale's  war  rocket               -            -  10,000  00 
Sower  and  Scovillc — Gate's  patent  dies  for  cutting  screws  750  00 
Long's  bridge  patent     -----  850  00 

Mitchell's  screw-pile  for  Sand  Key  light-house              -  1,700  00 
"                 *'         ''    Brandy  wine  light-house  and  ice- 
breaker       -            -            -  2,400  00 
Boettchey's  fuze              ----- 

Stevens'  cut-off               -----  5^200  00 

Stevens'  shell     ------ 

Sickles  &  Cook's  cut-off             -            .            -            .  23,752  23 

Taylor's  marine  camels              -            -            -            -  27,500  00 

West  &  Thompson's  clasp  coupling      -  -  - 

Worthington  &  Baker's  steam  pump    -            -            -  8,300  00 

Worthington  &  Baker's  percussion  water  gauge           -  1,380  OO 

Copeland's  self-acting  blow        -            -            -            -  1,894  00 

Sewell's  salinometers     -----  2,850  00 

Allen  &  Noyes'  metallic  [)acking           .            -            .  7,850  00 

Pirsson's  condenser        -----  1,000  00 

Lamb  &  Sumner's  sheet-flue  boiler       -            -            -  6,885  00 

Crawford's  steam  thermometer               -         .    -            -  loo  00 

Hunter's  submerged  wheel        -            -            -            -  10,320  00 

Francis'  life-boat            -----  4,022  00 

Bonton,  Wright  &  Fisher,  making  and  charging  percus- 
sion caps         ------  15,000  00 

Bishop's  boom  derrick                -            -            -            .  10,000  00 

Page's  electro-magnetic  power               -            -            -  20,000  00 

Babbit's  anti-attrition  metal     -            -            -            .  20,000  00 

James  Tucker  and  John  Judge,  anchors  for  the  navy  1,500  00 

Daniel  Pettibone,  circular  bullet-mould            -            -  5,000  00 

Heirs  of  Robert  Fulton,  floating  steam  batteries           -  76,300  00 

Mrs.  Sarah  P.  Mather's  sub-marine  telescope   -            -  2,000  00 

Uriah  Brown's  shot-proof  steamship     -            -            .  20,000  00 


GREAT   CIRCLE   PROTRACTOR.  7 

Recommendation  of  the  Board  of  Examiners  to  the  Secretary  of  the  Navy. 


Naval  Academy, 
Annapolis y  June  16,  1855. 

The  undersigned,  members  of  the  board  convened  at  Annapolis  for 
the  examination  of  midshipmen,  respectfully  recommend,  that  Pro- 
Fessor  William  Chauvenet's  Great  Cikcle  Protractor  be  liberally  sup- 
plied to  every  ship  in  the  navy,  and  that  the  young  gentlemen  of  this 
institution  be  taught  to  use  it  readily  and  familiarly. 

It  is  an  invention  correct  in  principle,  simple  in  contrivance,  and 
perfect  in  itself,  especially  called  for  at  this  time  by  the  wants  grow- 
ing out  of  the  recent  changes  in  the  navigation  of  the  seas,  and  com- 
pleting the  navigator's  set  of  instruments,  which,  without  it,  is 
defective. 

It  embodies,  in  a  plain  and  comprehensible  form,  a  great  deal  of 
useful  knowledge  which  the  judicious  navigator  will  desire  to  keep 
constantly  before  him,  for  the  purpose  of  rectifying  erroneous  impres- 
sions easily  produced  by  the  customary  use  of  Mercator's  chart  and 
the  mariner's  compass. 

It  furnishes  a  convenient  means  of  working,  by  inspection,  several 
of  the  problems  in  nautical  astronomy  which  occur  most  frequently 
at  sea,  and  in  doing  this  it  exhibits  a  beautiful  illustration  of  the  na- 
ture of  those  problems  and  of  their  theory  ;  so  that  the  person  who 
uses  the  Protractor  intelligently  has  actually  and  literally  at  his  fin- 
gers' ends  the  practice  of  spherical  astronomy. 

But  its  principal  utility  is  denoted  by  its  name ;  it  has  rendered 
great  circle  sailing  9l  practical  thing,  and  given  it,  for  the  first  time,  a 
place  in  the  daily  pursuits  of  the  navigator,  who,  with  Professor 
Chauvenet's  instrument  and  brief  instructions  on  his  table,  can  sail  on 
great  circle  courses  with  the  same  facility  as  on  rhumb  lines. 

The  great  circle  courses  hitherto  could  only  be  reached  by  a  tedious 
process  of  calculation,  and  on  this  account  were  excluded  from  prac- 
tice, except  in  the  very  few  cases  where  they  could  be  used  generally 
and  on  a  large  scale,  and  could  be  continued  for  a  considerable  distance. 

But  the  Protractor  enables  the  navigator  to  introduce  the  great 
circle  courses  in  detail — from  day  to  day — from  point  to  point — and 
khus  always  to  accommodate  his  steering  lines,  more  exactly  than  he  can 
possibly  do  without  it,  to  existing  circumstances.  It  may  save  him 
rem  keeping  on  a  wrong  tack,  where  nothing  else  can,  but  a  repul- 
live  calculation  which  is  never  resorted  to.  These  advantages  are 
nentioned  in  the  explanation  accompanying  the  Protractor,  and  are 
nore  fully  set  forth  in  the  letter  of  Captain  Goldsborough,  Superin- 
;endent  of  the  Naval  Academy,  appended  to  the  explanation. 
JOHN  THOMAS  NEWTON, 

President  of  the  Board, 
JOHN  B.  MONTGOMERY, 
JOSHUA  R.  SANDS, 
J.  B.  HULL, 
CHARLES  HENRY  DAVIS, 


Members. 
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Bqxni  adopted  by  the  Board  of  Trade  of  BostoUy  at  Us  meeting  in  Ik- 

cembevy  1855. 


To  the  Government  of  the  Board  of  Trade  : 

The  undersigned  committee,  appointed  on  the  5th  inst.  to  examine 
into  and  report  on  Professor  William  Chauvenefs  Great  Circle  Pro- 
tractor, in  presenting  the  accompanying  pamphlet,  can  add  nothing  to 
the  simple  directions  therein  given  which  would  enhance  its  value. 

It  may  not  be  out  of  place,  however,  to  enumerate,  for  the  benefit 
of  those  who  may  not  have  the  pamphlet  and  the  protractor  before 
them,  some  of  the  merits  of  the  work  : 

It  gives,  by  inspection,  without  the  aid  of  scales,  compasses^  or 
other  instruments,  the  great  circle  or  shortest  route  from  place  to 
place,  the  distance  as  well  as  the  course  being  read  off  from  the  chart 
or  protractor ;  also,  the  latitude  and  longitude  of  all  intermediate 
places.  In  sailing  with  head  winds,  the  navigator  can  see  at  a  glance 
which  is  the  best  track  to  sail  upon.  The  chart  itself  contains  all  ne- 
cessary directions  and  is  quite  portable,  being  only  eighteen  inch« 
square. 

'*It  gives  the  azimuth  or  amplitude  of  the  sun  or  a  star  with  all 
necessary  precision,  and  a  sufficient  approximation  to  the  time  and 
latitude  to  serve  as  a  check  to  the  ordinary  calculations.*'  To  get  the 
latitude  from  a  meridian  altitude  of  the  sun,  the  navigator  has  only 
to  '*set  the  point  W.  on  the  declination,  take  the  parallel  of  distance 
on  the  transparent  chart  corresponding  to  the  altitude,  counting  from 
the  line  of  courses  towards  W.,  following  this  parallel  to  the  edge  of 
ihefixed  chart  and  read  off  the  latitude." 

Having  the  time  from  noon,  by  chronometer,  or  otherwise,  and  the 
sun's  altitude,  a  simple  inspection  of  the  chart  shows  the  latitude. 

The  time  of  the  ship  is  also  found,  by  inspection,  from  the  altitude. 

The  recommendations  of  such  men  as  Commodore  Morris,  Captain 
L.  M.  Goldsborough,  Commander  Chas.  H.  Davis,  Professor  Peiroe, 
Lieut.  M.  F.  Maury,  aud  Messrs.  Blunt,  of  New  York,  given  in  the 
pamphlet,  must  commend  the  protractor  to  all  navigators  who  pride 
themselves  on  accurately  sailing  their  ships. 

Finally,  your  committee  cannot  but  admire  the  mechanical  simpli- 
city of  the  chart,  which  is  no  less  apparent  than  the  ''correctness of 
the  principles  on  which  it  is  constructed."  Your  committee  there- 
fore recommend  the  ''Great  Circle  Protractor"  to  navigators,  with 
confidence  in  the  accuracy  of  its  principles  and  as  an  aid  to  the  usual 
calculations. 

R.  B.  FORBES,  ) 

J.  I.  BOWDITCH.      V  Committee. 

L.  W.  TAPPAN.       ) 

Boston,  November  D,  1855. 
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Chamber  of  Commerce  of  New  York. 

At  a  regular  meeting  of  the  chamber,  held  AprU  3,  1856,  the  fol- 
lowing report  was  adopted  unanimously : 

REPORT. 

The  committee  appointed  on  the  subject  of  examining  and  reporting 
upon  the  nautical  instrument  known  as  Professor  Chauvenet's  Oreat 
Circle  Protractor^  respectfully  reports  : 

That  the  object  of  this  instrument  is  to  furnish  the  navigator  with 
the  easy  means  of  ascertaining  at  any  moment  his  route  on  a  great 
circle  of  the  sphere  for  any  distance. 

That  the  principle  on  which  the  instrument  is  constructed  is  strictly 
correct. 

That  the  use  of  the  instrument  is  so  plain  that  an  intelligent  person 
can  have  no  difficulty  in  this  respect. 

That  it  is  very  desirable  for  the  navigator  to  have  it  in  his  power  to 
determine  his  great  circle  courses  by  inspection,  as  he  does  his  com- 
mon courses  ;  and  the  committee  recommend  the  adoption  of  the  fol- 
lowing resolution : 

Hesdved,  That  Professor  William  Chauvenet  has,  by  his  invention 
of  the  Great  Circle  Protractor,  an,  instrument  of  real  practical  utility, 
rendered  a  valuable  service  to  the  navigation  of  the  seas,  and  that  the 
general  distribution  of  the  protractor  would  prove  highly  beneficial. 

GEO.  W.  BLUNT, 

[L.  s.]  E.  E.  MORGAN, 

CHA8.  H.  MARSHALL. 

Edward  C.  Booert,  Secretary, 


From  the  Journal  of  the  Franklin  Institute,  April,  1856. 

The  Great  Circle  Protractor  is  a  neat  and  ingenious  practical  solu- 
tion of  a  problem  of  great  importance  to  navigators,  namely :  to  find, 
without  calculation  or  elaborate  plotting,  the  shortest  distance  between 
two  points  on  the  surface  of  the  earth  ;  that  is,  the  arc  of  a  great  cir- 
cle which  passes  through  these  two  points.  Now,  this,  upon  an  ordi- 
nary chart,  is  a  matter  of  time  and  difficulty,  and  many  able  mathe- 
maticians and  practical  navigators  have  endeavored  to  attain  a  solution 
of  sufficient  accuracy  to  render  it  valuable  in  practice,  while  it  was 
simple  enough  to  be  within  reach  of  every  commander  of  a  vessel. 
But  though  this  has  been  for  years  laboriously  sought  for,  we  believe 
Professor  Chauvenet's  plan  is  the  first  one  which  insures  success,  and 
a  mere  inspection  of  it  will  suffice  to  show  that,  while  its  accuracy  is 
sufficiently  correct  for  practical  purposes,  its  simplicity  leaves  nothing 
to  be  hoped  for  or  desired. 
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National  Observatory, 
Washington^  November  21,  1854. 

Dear  Sir  :  Pray  accept  my  thanks  for  ' '  The  Great  Circle  Protractor.'  * 
It  furnishes  navigators  with  a  simple  and  convenient  method  of  find- 
ing, without  calculation  and  by  mere  inspection,  the  great  circle  coursefl 
and  distances  between  any  two  points.  I  am  sure  that  every  navigator 
who  tries  it  once  will  always  use  it  afterwards. 
Respectfully,  &c., 

M.  F.  MAURY. 
Professor  Wm.  Chauvenet, 

U,  S,  Naval  Academy,  Annapolis,  Md, 


Boston,  February  28,  1855. 

Dear  Sir  :  I  take  much  pleasure  in  bearing  testimony  to  the  prac- 
tical value  of  your  very  simple  contrivance,  called  '*  The  Great  (Srcle 
Protractor,*'  for  ascertaining  by  inspection,  almost  at  a  glance,  the 
course  and  distance  from  one  point  to  another  by  the  shortest  rout^. 

This  great  circle  chart,  if  I  may  so  call  it,  will  be  valuable  to  all 
navigators  who  care  to  sail  their  ships  accurately,  and  I  will  cheerfully 
do  all  in  my  limited  power  to  introduce  it. 

I  am,  very  faithfully,  your  obedient  servant, 

R.  B.  FORBES. 

Professor  W.  Chauvenet. 


Cambridge,  MarcJi  3,  1855. 

The  undersigned  certify,  with  great  pleasure,  their  entire  approba- 
tion of  Professor  William  Ohauvenet's  Great  Circle  Protractor,  which 
is  strictly  accurate  in  principle,  and  admirably  fitted  for  the  purpose 
for  which  it  is  designed. 

Professor  Chauvenet' s  distinguished  position  in  the  scientific  world 
would  seem  to  render  any  declaration  of  this  sort  superfluous  ;  but  the 
undersigned  are  glad  to  avail  themselves  of  the  occasion  it  afibrds  of 
expressing  their  high  estimate  of  the  ingenuity  displayed  in  the  in- 
vention of  the  protractor,  which,  in  the  most  simple  manner,  has  made 
the  problems  of  great  circle  sailing  as  easy  of  solution,  by  inspection, 
as  those  of  Mercator's  sailing. 

An  intelligent  navigator  can  acquire  a  knowledge  of  its  use  in  a  few 
minutes. 

BENJAMIN  PEIRCE, 
Prof,  of  Astronomy  and  Mathemaiics  in  Harvard  Univ'iy, 

CHARLES  HENRY  DAVIS, 
Commander  U.  8.  Navy.  Sup't  Naut.  Jim. 
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Washington,  Mardi  3,  1855. 
Sir:  *****  Your  Great  Circle  Protractor  fur- 
nisbes  a  convenient  and  ready  mode  of  ascertaining  the  great  circle 
tetween  two  places  whose  latitudes  and  longitudes  are  known^  and 
their  distance  and  direction  from  each  other,  with  sufficient  accuracy 
for  all  practical  purposes  of  navigation. 

Respectfully,  your  obedient  servant, 

C.  MORRIS, 
Chief  of  Bureau  of  Ordnance  and  Hydrography. 
Professor  W.  Chauvknet, 

Naval  Academy  J  Annapolis. 


Navaj.  Academy, 
Annapolis y  March  10,  1855. 

Ihave  examined  with  interest  and  attention  the  **  Great  Circle  Pro- 
tractor," of  Professor  Chauvenet. 

Coming  from  the  source  it  does,  it  is,  of  course,  needless  to  say  even 
a  word  with  regard  to  the  correctness  of  the  principles  upon  which  it 
is  constructed.  In  fact,  in  every  conceivable  case  of  great  circle  sail- 
ing, the  results  it  is  capable  of  affording  are  far  more  accurate  than  is 
necessary  for  the  mere  practical  ends  of  the  most  fastidious  navigator ; 
and  in  many  of  the  ordinary  useful  problems  of  navigation  and  nau- 
tical astronomy,  it  will  be  found  very  convenient  for  determining 
their  spherical  solution,  readily,  to  a  degree  of  precision  always  avail- 
able for  practical  purposes  with  regard  to  some  of  them,  and  frequently 
of  service  to  assure  one  of  the  correctness  of  computations  concerning 
the  rest. 

It  is,  indeed,  a  beautiful  and  simple  contrivance,  founded  upon  a 
happy  scientific  idea,  for  the  purpose,  mainly,  of  enabling  the  sailor 
to  ascertain  the  correct  course  and  distance  between  any  two  places  on 
the  globe  with  as  much  facility  as  he  can  now  get  approximate  results 
of  the  sort  by  consulting  Mercator's  chart,  which,  at  best,  is  all  that 
the  latter  can  afford,  and,  in  many  instances,  constantly  occurring  to 
the  navigator,  they  are  far  more  removed  from  the  truth  than  is 
generally  supposed. 

During  long  voyages,  especially,  it  is  frequently  of  great  import- 
ance to  expedition,  and,  as  a  general  consequence,  to  safety,  for  the 
navigators  of  both  sailing  and  steaming  vessels  to  know  with  certainty, 
and  to  prosecute,  the  really  cm^ect  course  to  a  point  in  their  route  or 
the  place  of  their  destination.  This  they  may  always  know  and  do 
by  providing  themselves  with  the  convenient  protractor  in  view,  and 
following  the  clear  and  concise  directions  or  rules  appended  to  it. 
In  navigating  a  vessel  by  the  indications  of  a  Mercator  cnart,  it  often 
happens,  in  cases  of  opposing  winds,  that  she  is  placed,  or  kept,  upon 
the  wrong  tack ;  and  even  with  fair  ones,  and  the  point  of  destination 
remotely  situated,  that  she  is  steered  a  course  materially  different 
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from  what  it  should  be.  Nothing  of  this  kind  would  occur  with  a 
navigator  familiar  with  great  circle  sailing ;  and  in  the  course  of  mj 
long  experience  in  matters  of  navigation,  I  have  met  with  nothing  at 
all  comparable  to  the  plan  devised  by  Professor  Chauvenet  for  im- 
parting such  familiarity. 

L.  M.  GOLDSBOROUGH, 
SuperintendarU  of  the  U.  S,  Naval  Academy. 


Cambridge,  Massachusetts,  July  24,  1856. 

Dear  Sir  :  You  will  excuse  the  liberty  which  we  take  in  addressiog 
you,  although  not  having  the  honor  of  your  personal  acquaintance; 
for  the  national  importance  of  the  matter,  and  the  pride  which  we 
feel  in  it  as  American  astronomers,  will  serve  as  our^^pology  in  writing 
you  in  reference  to  the  elegant  invention  of  Professor  Chauvenet,  of 
the  United  States  Naval  Academy,  for  enabling  a  ship  to  find  the 
great  circle,  or,  in  other  words,  the  shortest  line  to  any  desired  port. 

We  have  seen  in  the  Congressional  Reports  that  a  resolution  ha« 
been  introduced^  asking  the  Committee  upon  Naval  Affairs  to  consider 
the  expediency  of  purchasing  the  copyright  of  this  invention  for  the 
United  States,  or  making  some  appropriate  remuneration  to  the  in- 
ventor. And,  after  reflection,  it  seems  not  improper  for  us,  who  have 
devoted  our  lives  to  the  pursuit  of  astronomical  knowledge,  to  volun- 
teer an  opinion,  and  appeal  to  the  lawgivers  for  their  aid  in  further- 
ance of  the  scientific  progress  of  the  nation. 

Permit  ua,  therefore,  to  assure  you  of  the  scientific  elegance  and 
practical  utility  of  this  ''Great  Circle  Protractor,*'  which  renders 
that  an  easy  problem  now  which  was  previously  either  practically 
impossible,  or  at  least  so  far  beyond  the  reach  of  ordinary  navigators 
as  to  be  utterly  neglected  ;  and  which  offers,  in  addition,  the  means 
of  approximately  solving  every  spherical  triangle.  It  seems  not  too 
much  to  say,  that  a  simple,  easy,  and  convenient  method  of  determin- 
ing at  any  time  the  direction  and  distance  of  the  shortest  route  to  any 
port  was  the  greatest  desideratum  in  navigation,  and  that  this  prob- 
lem has  been  so  thoroughly  solved  by  Professor  Chauvenet  in  this  new 
instrument,  that  the  only  room  now  remaining  for  improvement  is  in 
the  perfection  and  cheapness  of  manufacturing  the  protractor. 

Professor  Chauvenet  is  known  to  the  scientific  world  of  both  hemi- 
spheres as  a  leading  and  original  mathematical  mind,  whose  purely 
scientific  labors  have  greatly  contributed  to  the  honor  of  our  country, 
whose  successful  solutions  of  numerous  practical  problems  have  con)- 
mended  him  to  the  gratitude  of  the  nautical  world,  and  whose  excel- 
lent and  useful  solution  of  the  great  question  of  "  lunar  distances," 
as  well  as  his  improvements  in  the  method  of  rating  chronometers, 
have  been  gratuitously  given  to  his  countrymen.  As  a  native  Ameri- 
can fellow-citizen,  and  an  oflicer  of  a  national  institution,  we  feel  a 
pride  in  his  attainments,  and  especially  in  this  new  and  beautiful  in- 
vention of  the  protractor,  and  remembering  the  well-deserved  gene- 
roBitjr  of  Congress  two  yeaie  ago  to  the  late  Captain  Sumner,  for  hii 
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improvement  in  a  nautical  method,  we  venture  to  indulge  a  hope  that 
the  far  more  important  inventions  of  Professor  Ohauvenet  may  he  ap- 
preciated and  rewarded  hy  his  country. 

We  are,  dear  sir,  with  great  respect,  your  ohedient  servants, 

B.  A.  GOULD,  Jr., 
BENJAMIN  PEIRCE. 
Hon.  S.  R.  Mallory, 

Chairman  Naval  Committee^  United  States  Senaie. 


rj 


34th  Congress,  )  SENATE.  C  Rep.  CJom. 

Ist  Session.     )  [  No.  260. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  5,  1856. — Ordered  to  be  printed. 


Mr.  Butler  made  the  following 

REPORT. 

[To  accompany  bill  (S.  428)  "  supplementary  to  the  seyeral  acts  in  force  relative  to  the 
election  of  President  and  Vice  President  of  the  United  States.'*]  ' 

On  the  26th  of  June,  1856,  the  Senate  adopted  a  resolution  in  the 
following  words: 

**  Whereas  the  Constitution  of  the  United  States  provides  that  Con- 
gress may,  by  law,  provide  for  the  case  of  removal,  death,  resignation, 
or  inability,  both  of  the  President  and  Vice  President,  declaring  what 
officer  shall  then  act  as  President,  and  such  officer  shall  act  accord- 
ingly until  the  disability  be  removed,  or  a  President  shall  be  elected: 

*'  And  whereas  it  greatly  concerns  the  peace  of  the  country,  and, 
perhaps,  the  very  existence  of  the  government,  that  the  laws  enacted 
by  Congress  in  pursuance  of  that  provision  of  the  Constitution,  should 
be  so  comprehensive  as  to  provide  for  every  vacancy  that  can  possibly 
occur  in  the  office  of  President,  and  so  clear  as  to  admit  of  no  contro- 
versy, nor  any  question  of  disputed  succession  to  that  high  office : 

**  To  the  end,  therefore,  that  all  doubts  or  defects  which  may  exist  in* 
our  present  laws,  on  this  subject,  may  be  remedied,  and  further  contro- 
versy prevented : 

**  Be  it  resolved  by  the  Senate  of  the  United  States y  That  the  Commit- 
tee on  the  Judiciary  be  instructed  to  examine  into  those  laws,  and  in- 
quire whether  the  provisions  they  contain  are  constitutional,  proper, 
and  adequate,  in  all  respects,  to  that  purpose  and  end,  or  whether  any 
further  legislation  be  necessary  or  proper,  and  to  report  thereon  by 
bill  or  otherwise." 

The  committee  has  considered  this  subject  with  great  care,  and  here- 
with reports  a  bill  adequate,  in  its  opinion,  to  meet  all  the  difficul- 
ties suggested. 

The  fifth  section  of  the  second  article  of  th8  Constitution  is  the  one 
to  which  the  resolution  refers ;  and  that  article,  together  with  the 
acts  of  Congress  passed  to  give  it  effect,  have  been  brought  under 
consideration  by  the  committee.  The  section  of  the  Constitution  is  as 
follows : 

"  In  case  of  the  removal  of  the  President  from  office,  or  of  his  death, 
resignation,  or  inability  to  discharge  the  powers  and  duties  of  the  said 
office,  the  same  shall  devolve  on  the  Vice  President,  and  the  Congreaa 
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may  by  law  provide  for  the  case  of  removal,  death,  resignation,  or  ib- 
ability,  both  of  the  President  and  Vice  President,  declaring  what  officer 
shall  then  act  fits  President,  and  such  officer  shall  act  accordingly, 
until  the  disability  be  removed,  or  a  President  shall  be  elected." 

And  the  act  of  Congress  approved  M#ch  1st,  1792,  in  reference  to 
this  subject,  contains  two  sections,  to  wit,  the  ninth  and  tenth,  which 
are  as  follows : 

**Sec.,9.  That  in  case  of  a  removal,  death,  resignation,  or  inability, 
both  of  the  President  and  Vice  President  of  the  United  States,  the 
President  of  the  Senate  pro  tempore,  and  in  case  there  shall  be  no 
President  of  the  Senate,  then  the  Speaker  of  the  House  of  Represen- 
tatives, for  the  time  being,  shall  act  as  President  of  the  United  States, 
until  the  disability  be  removed,  or  a  President  shall  be  elected. 

"  Sec.  10.  That  whenever  the  offices  of  President  and  Vice  President 
shall  both  become  vacant,  the  Secretary  of  State  shall  forthwith  cauae 
a  notification  thereof  to  be  made  to  the  executive  of  every  State,  and 
shall  also  cause  the  same  to  be  published  in  at  least  one  of  the  news- 
papers printed  in  each  State,  specifying  that  electors  of  the  President 
of  the  United  States  shall  be  appointed  or  chosen  in  the  several  States, 
within  forty-four  days  preceding  the  first  Wednesday  in  December, 
then  next  ensuing  :  provided  there  shall  be  the  space  of  two  months 
between  the  date  of  such  notification  and  the  said  first  Wednesday  in 
December  ;  but  if  there  shall  not  be  the  space  of  two  months  between 
the  date  of  such  notification  and  the  first  Wednesday  in  December, 
and  if  the  term  for  which  the  President  and  Vice  President  last  in 
office  were  elected  shall  not  expire  on  the  third  day  of  March  next 
ensuing,  then  the  Secretary  of  State  shall  specify  in  the  notification, 
that  the  electors  shall  be  appointed  or  chosen  within  thirty-four  days 
preceding  the  first  Wednesday  in  December,  in  the  year  next  ensuing, 
within  which  time  the  electors  shall  accordingly  be  appointed  or  chosen; 
and  the  electors  shall  meet  and  give  their  votes  on  the  said  first 
Wednesday  in  December,  and  the  proceedings  and  duties  of  the  said 
electors,  and  others,  shall  be  pursuant  to  the  directions  prescribed  in 
this  act." 

The  committee  will  first  give  its  attention  to  the  consideration  of 
this  last  section,  as  the  one  mainly  involving  constitutional  authority 
to  pass  it  under  the  provisions  of  the  5th  section  of  the  2d  article. 

The  first  point  of  view  in  which  this  section  of  the  act  has  been  pre- 
tiented  to  the  committee  is  this :  Can  Congress,  under  the  general  au- 
thority and  in  strict  pursuance  of  the  Constitution,  do  anything  more 
than  designate  the  officer  to  perform  all  the  duties  of  President,  for 
the  unexpired  term  of  the  vacancy  occasioned  in  any  one  of  the 
methods  contemplated  in  the  Constitution?  It  has  been  supposed 
and  maintained,  with  af  good  deal  of  force,  that  the  legislation  of 
Congress  must  be  controlled  by  the  1st  section  of  the  2d  article  of  the 
Constitution,  which  reads  as  follows : 

*'  The  executive  power  shall  be  vested  in  a  President  of  the  United 
States  of  America.  He  shall  hold  his  office  during  the  term  of  four 
years,  and,  together  with  the  Vice  President,  chosen  for  the  same  term, 
be  elected  as  follows  : 

^^£ach  State  shall  appoint,  in  such  manner  as  the  legislature  thereof 
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may  direct,  a  number  of  electors  equal  to  the  whole  number  of  sena- 
tors and  representatives  to  which  the  State  may  be  entitled  in  the  Con- 
gress ;  but  no  senator  or  representative,  or  person  holding  an  office  of 
trust  or  profit  under  the  United  States,  shall  be  appointed  an  elector." 
According  to  this  view,  there  can  be  no  election  of  President  except 
once  in  four  years,  and  the  executive  functions  of  President  may  de- 
volve upon  an  inferior  officer,  and  be  discharged  by  him,  in  pursuance 
of  legislative  enactment,  during  the  full  term  for  which  the  President 
and  the  Vice  President  had  been  elected.  If  such  be  a  fair  construc- 
tion of  the  Constitution,  then  a  President  might  become  so  without 
the  direct  agency  or  the  deliberate  judgment  of  the  parties  to  the 
federal  compact.  This  is  not  the  opinion  of  the  committee.  The 
legislation  of  1792  evidently  contemplated  that  the  President  jwo  tern" 
pare  or  Speaker  should  not  only  be  a  contingent  functionary,  with 

E residential  authority  of  a  provisional  character,  but  that  he  should 
e  confined  to  a  sphere  of  limited  and  prescribed  duties.  There  are 
but  two  officers  expressly  provided  in  the  election  held  once  in  every 
four  years — a  President  and  his  substitute  the  Vice  President.  Be- 
yond these,  no  election  by  the  primary  constituent  college  is  provided 
for.  In  case  of  a  vacancy  in  the  office  of  President,  either  of  a  tempo- 
rary or  entire  character,  the  powers  and  duties  of  the  office  devolve  on 
the  Vice  President.  In  case  of  a  vacancy  in  the  office  of  Vice  Presi- 
dent also,  the  Congress  may,  by  law,  declare  what  officer  shall  act  as 
President,  and  such  officer  shall  act  accordingly,  until  the  disability 
be  removed,  or  a  President  shall  be  elected.  The  acting  officer  has  not 
devolved  on  him,  in  terms,  the  powers  and  duties  of  an  elected  Presi- 
dent, according  to  the  provisions  of  the  Constitution.  It  seems  to  the 
committee  that  the  officer  selected  can  act  only  for  a  limited  term  and 
with  a  prescribed  purpose. 

Of  course  he  must  discharge  all  the  duties  of  a  President  until  one 
is  elected,  and  for  such  purpose  the  officer  is  authorized  to  perform 
the  duties  prescribed  in  the  act  of  1792.  This  act  came  from  the 
joind  of  the  framers  of  the  Constitution,  and  was  passed  in  circum- 
stances well  calculated  to  give  it  the  sanction  of  intelligence  and  pur- 
pose. The  President  and  Vice  President  are  elective  magistrates,  and 
hold  their  authority  directly  from  the  Constitution.  The  officer  on 
whom  Congress  devolves  executive  functions  by  law  is  not  elective  ; 
he  is  not  the  choice  of  constitutional  constituents,  and  if  he  could  be- 
come President  the  day  after  the  election  of  President  and  Vice  Presi- 
dent, by  their  death,  then  a  stranger  to  the  people  might  indirectly 
become  their  ruler  against  their  conseifb. 

Whilst  the  committee  do  not  question  the  constitutionality  of  the 
clause  of  the  act  above  mentioned,  they  are  satisfied  that  these  pro- 
visions are  not  sufficiently  full  and  explicit  to  guard,  in  all  cases, 
against  the  mischief  of  confusion  and  anarchy. 

The  ninth  section  designates  but  two  officers  to  take  upon  them- 
selves the  executive  function,  in  the  contingency  specified,  namely,  the 
President  of  the  Senate  pro  tempore,  and  in  case  there  be  no  President, 
then  the  Speaker  of  the  House  of  Representatives.  These,  only,  are 
to  perform  the  duties  of  President  as  specified  in  the  ninth  section. 
From  the  termination  of  one  Congress  to  the  meeting  of  the  next, 


4  REPORT  OF  THE 

there  may  be  no  Speaker ;  and  whether  such  Speaker  or  a  President  pro 
tempore  would  have,  at  the  time,  the  requisite  qualifications,  under 
the  Constitution,  to  be  invested  with  the  duties  and  powers  of  an 
acting  President,  is  a  question  of  too  much  importance  to  be  lefl  to 
the  decision  of  the  occasion. 

The  fourth  clause  of  the  second  article  of  the  Constitution  reads  as 
follows : 

**No  person,  except  a  native  born  citizen,  or  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible 
to  the  office  of  President ;  neither  shall  any  person  be  eligible  to  that 
office  who  shall  not  have  attained  to  the  age  of  thirty-five  years,  and 
been  fourteen  years  a  resident  within  the  United  States." 

Your  committee  is  of  opinion  that  no  one  can  be  eligible  to  dis- 
charge, for  the  time  being,  the  functions  of  President,  unless  he  be 
thirty-five  years  old,  and  a  native  born  citizen.  A  Speaker  of  the 
House,  or  a  President  pro  tempore,  might  not  have  these  qualifications 
— and  if  so,  he  could  not  act  as  President  in  compliance  with  the 
Constitution. 

To  guard  against  the  danger  of  an  entire  vacancy,  in  the  office  of 
President,  prudence  would  seem  to  call  for  further  legislation.  What 
officers  then  should  be  designated,  after  the  President  pro  tempore  and 
Speaker,  to  act  as  President?  The  cabinet  for  the  time  being,  in  some 
prescribed  order,  would  in  most  circumstances,  be  the  proper  fonc- 
tionaries  to  fill  the  vacancy.  In  cases  of  death  they  would  be  the  per- 
sons most  fit  for  the  occasion.  There  are  other  circumstances,  how- 
ever, which  would  make  the  cabinet  officers  unfit  to  occupy  the  place 
of  the  President.  In  case  of  his  impeachment  for  high  pohtical 
offences,  the  cabinet  might  be  implicated,  as  particepes  criminisy  and 
ought  not  to  be  in  position  of  allies.  To  allow  any  of  the  cabi- 
net to  become  President,  therefore,  might  be  to  arm  them  with  powers 
of  great  mischief.  Another  question,  also,  might  arise — whether  they 
could  be  regarded  as  officers  after  the  official  functions  of  their  princi- 
cipal  had  terminated,  or  were  suspended.  It  might  become  the  duty 
of  the  substitute  of  the  President  to  have  new  advisers,  by  removing 
obnoxious  ones  from  their  offending  position. 

Another  class  of  functionaries  has  been  indicated  as  properly  suited 
for  the  discharge  of  the  duties  of  a  vacant  presidency,  to  wit :  the  sen- 
tors  in  the  order  of  their  official  term  of  service,  or  when  several  sen- 
ators have  the  same  continuous  term  of  service,  then  the  senator  oldest 
in  years  to  be  invested  with  the  authority  of  an  acting  President  for 
the  purposes  contemplated.  There  are  two  objections  to  such  an  ar- 
rangement :  first,  a  question  of  fact  might  arise  as  to  continuous  dura- 
tion of  term,  and  actual  age  would  have  to  be  ascertained  by  some  in- 
quiry before  the  power  could  vest  with  such  certainty  as  ought  to  be 
provided  by  law.  Besides,  senators  are  local  representatives,  and  such 
as  are  not  in  a  relation  to  be  fitted  for  the  discharge  of  federative  trusts. 

The  attention  of  the  committee  has  been  turned  to  another  class  of 
magistrates,  namely:  the  chief  justice  and  other  justices  of  the 
Supreme  Court,  as  officers  well  calculated  to  discharge  the  duties  of  a 
provisional  President,  under  an  act  of  the  legislature. 

These  magistrates  have  assigned  to  them  a  high  jurisdiction,  bring- 
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ing  within  its  scope  duties  and  powers  affecting  the  concerns  and  inter- 
est of  the  entire  confederacy.  They  derive  their  commissions  through 
high  sources  and  the  responsible  sanctions  of  those  representing  the 
whole  and  the  separate  parts  of  the  confederacy,  and  are  well  entitled 
to  confidence.  But  for  the  provision,  in  the  act  of  March  Ist,  1792, 
having  so  long  existed  on  the  statute  book,  conferring  on  the  President 
of  the  Senate  pro  tempore^  and  Speaker  of  the  House  of  Representatives, 
the  power  to  act  as  provisional  President,  the  committee  would  have 
preferred  to  designate  the  chief  justice  and  other  justices  of  the  Supreme 
Court  as  the  proper  officers  to  perform  the  executi^  duties.  Acquies- 
cing, however,  in  what  has  been  enacted,  the  committee  will  proceed  to 
recommend  other  provisions  on  the  subject.  When  there  shall  be  such 
a  vacancy  as  may  result  from  the  want  of  a  President  of  the  Senate 
pro  tempore^  and  Speaker  of  the  House  of  Representatives,  then  the 
committee  recommends  that  the  duties  prescribed  by  act  of  Congress 
shall  devolve  on  the  following  officers :  first,  on  the  chief  justice,  when 
he  has  not  participated  in  the  trial  of  the  President ;  and  next,  on  the 
justices  of  the  Supreme  Court,  accordi^  to  the  date  of  their  commis- 
sions. 

The  committee  is  of  opinion  that  none  of  the  already  mentioned  offi- 
cers can  act  as  the  provisional  President,  unless  he  have  the  qualifica- 
tions prescribed  for  eligibility  of  the  President  of  the  United  States, 
as  contained  in  the  fourth  section  of  the  second  article  of  the  Consti- 
tution. 

The  committee  further  recommends,  that  when  the  duties  of  a  pro- 
visional President,  designated  by  act  of  Congress,  shall  be  undertaken, 
they  shall  be  completed  in  view  of  a  distinct  end,  to  wit,  to  call  into 
requisition  the  primary  power  of  electing  a  President  authorized  to 
exercise  all  the  powers  of  the  Executive  as  emanating  from  the  Consti- 
tution ;  to  have  the  plenitude  of  constitutional  authority ;  to  be  the 
President  of  the  people,  elected  by  recognized  process  and  prescribed 
form. 

The  committee  is  of  opinion  that  under  the  fifth  clause  of  the  second 
article  of  the  Constitution,  in  case  of  a  vacancy  occurring  in  the  office 
of  President,  that  the  Vice  President  elected  by  the  people  becomes 
the  President  for  the  residue  of  the  term.  In  such  a  case,  no  power 
is  reserved  to  elect  a  President  during  that  term.  But,  under  the  same 
clause,  the  committee  is  equally  clear  in  thinking  that  the  officer  desig- 
nated by  Congress  to  act  as  President  when  a  vacancy  occurs  in  both 
the  offices  of  President  and  Vice  President,  can  act  only  until  the 
vacancy  is  removed,  and  a  President  is  elected.  And  Congress,  under 
this  article,  must  provide  the  time  of  holding  the  election  and  the 
<fey  on  which  the  electors  are  to  vote,  that  being  the  same  throughout 
the  United  States.  The  President,  so  elected,  is  to  hold  the  office 
daring  a  term  of  four  years :  this  is  the  only  term  known  to  the  Con- 
stitution of  a  President  elected  by  the  people.  No  power  is  given  to 
hold  an  election,  by  the  people,  for  the  residue  of  any  existing  term; 
the  election  held  under  this  authority  is  like  an  election  to  provide  for 
an  approaching  regular  vacancy,  an  election  of  a  President — and, 
under  the  first  clause  of  the  article,  the  time  of  every  election  by  the 
people  is  to  be  four  years.     When  any  lesser  period  is  intended  it  is  in 
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words  so  stated.  The  officer  who  may  he  selected  hy  Congress  to  actaa 
President,  in  the  event  of  the  douhle  vacancy  of  President  and  Vice 
President,  is  to  act  only  until  the  disahility  is  removed  and  a  President 
elected.  But  when  such  an  election  is  held,  there  is  no  limitation  of 
this  office  other  than  the  four  years  provided  by  the  first  clause.  Thii 
seems  to  your  committee  to  be  clear.  So  that  your  committee  has 
come  to  a  decision  as  follows :  A  provisional  President,  under  the  act 
of  March  1,  lt92,  is  invested  with  the  executive  functions  only  until 
a  disability  is  removed,  or,  in  case  of  an  entire  vacancy,  until  a  Presi- 
dent is  chosen  by  the  electoral  colleges. 

It  is  apparent,  ixom  these  suggestions,  that  the  committee  believes 
the  act  of  1792  to  be  constitutional  in  all  respects ;  and,  according  to 
its  provisions,  an  election  for  President  must  be  held  (except  in  a  case 
therein  specially  mentioned)  on  the  first  Wednesday  of  December 
after  the  vacancy  occurs.  The  President  thus  elected  must  be  inaugu- 
rated, according  to  the  twelfth  section  of  the  same  act,  on  the  fonith 
of  March  afterward,  and  his  term  will  be  four  years  from  that  date. 

A  BILL  supplementary  to  the  several  acts  in  force  relative  to  the  election  of  Presideit 
and  Vice  President  of  the  United  States. 

Be  it  enacted  by  the  Senate  and  Home  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  in  case  of  removal, 
death,  resignation,  or  inability,  both  of  the  President  and  Vice  Presi- 
dent of  the  United  States,  the  President  of  the  Senate  pro  iemportj 
and  if  there  be  no  President  of  the  Senate,  then  the  Speaker  of  the 
House  of  Representatives  for  the  time  being  shall  act  as  President  of 
the  United  States  until  the  disability  be  removed  or  a  President  shall 
be  elected ;  and  if  there  should  be  no  President  of  the  Senate  nor  Speaker 
of  the  House  of  Bepresentatives  for  the  time  being,  and  it  be  not  s 
case  of  vacancy  caused  by  removal,  the  chief  justice  of  the  Supreme 
Court  of  the  United  States,  or  if  there  be  no  chief  justice  in  office,  or  it 
be  a  case  of  vacancy  caused  by  removal,  then  the  associate  justices  of 
the  said  Supreme  Court,  successively,  according  to  seniority  of  commis- 
sion, shall  act  as  President  of  the  United  States  until  the  disability 
be  removed  or  a  President  shall  be  elected:  Provided,  however ,  That 
in  case  any  person  holding  either  of  the  offices  mentioned  in  this 
section  shall  not  have  the  qualifications  prescribed  for  President  of 
the  United  States  by  the  Constitution,  or  shall  be  under  impeachment, 
then  the  next  officer  in  succession  (as  hereinbefore  specified)  who  may 
have  the  reqoiisite  qualifications,  and  not  under  impe€U2hment,  shaU  « 
act  as  President  of  the  United  States  until  the  disability  be  removed 
or  a  President  shall  be  elected.  * 

Sec.  2.  And  be  it  Jurther  enaxied,  That  the  electors  appointed  or 
chosen  in  the  several  States,  pursuant  to  the  tenth  section  of  an  act 
relative  to  the  election  of  a  President  and  Vice  President  of  the  Uni- 
ted States,  and  declaring  the  officer  who  shall  act  as  President  in  cases 
of  vacancies  in  the  offices  both  of  President  and  Vice  President,  ^ 
proved  the  first  day  of  March,  in  the  year  seventeen  hundred  and 
ninety-two,  shall,  at  the  time  and  places  of  meeting  to  vote  for  a  Pres- 
ident of  the  United  States,  as  prescribed  in  said  section,  vote  also  for 
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a  Vice  President  of  the  United  States  ;  and  tMkt  the  te?m  of  the  Pres- 
ident and  Vice  President  so  elected  ^hall  commence  on  the  fourth  day 
of  March  next  succeeding  such  election, ^nd  continue  for  the  period 
specified  in  article  second,  section  first  j»f  the  Constitutson  of  the 
United  States. 

In  the  Senate  of  the  United  States,  June  26,  1856. 
On  motion  by  Mr.  Crittenden, 

Whereas  the  Constitution  of  the  United  States  provides  that  '^  Con- 
gress may  by  law  provide  for  the  case  of  rem^al,  death,  resignation 
or  inability,  both  of  the  President  and  Vice-President^  declaring  what* 
officer  shall  then  act  awPresident,  and  such  officer  shall  act  accord- 
ingly until  the  disability  be  removed,  or  a  President  shall  be  elected ;'' 

And  whereas  it  greatly  concerns  the  peace  of  the  country,  and,  per- 
haps, the  very  existence  of  the  government,  that  the  laws  enacted  by 
Congress,  in  pursuance  of  that  provision  of  the  Constitution,  should 
be  so  comprehensive  as  to  provide  for  every  vacancy  that  can  possibly 
occur  in  the  office  of  President,  and  so  clear  as  to  admit  of  no  contro- 
versy, nor  any  question  of  disputed  succession  to  that  high  office  ; 

To  the  end,  therefore,  that  all  doubts  or  defects  which  may^xist  in 
our  presemt  laws  on  this  subject  may  be  remedied,  and  future  contro- 
versy prevented : 

Be  %t  resolved  by  the  Senate  of  the  United  States,  Tkat  the  Committee 
on  the  Judiciary  be  instructed  to  examine  into  those  laws,  and  enquire 
whether  the  provisions  they  contain  are  constitutional,  proper,  and 
adequate,  in  all  respects,  to  their  purpose  and  end,  or  whether  any 
furtner  legislation  be  necessary  or  proper ;  and  to  report  thereon  by 
bill  or  otherwise. 
Attest : 

ASBURY  DICKINS, 

Secretary. 


Htfi 
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let  Seaaion.     S  }  No.  261. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


AvoirsT  5, 1856. — Ordered  to  be  printed. 

Mr.  Mallort  made  the  following 
REPORT. 

[To  accompany  Bill  H.  R.  238.] 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  House  biU  No. 
238,  granting  a  pension  to  Ansel  Wiikinson^  have  had  the  same  under 
consideration  and  report: 

That,  in  reply  to  a  letter  addressed  to  the  Commissioner  of  Pen- 
sions in  relation  to  this  case,  the  following  letter  was  received  from 
him: 

Pension  Office,  May  27,  1856. 

Sir  :  I  have  the  honor  to  acknowledge  your  letter  of  the  26th  in- 
stant, transmitting  a  bill  as  passed  by  the  House  of  Representatives 
in  favor  of  Ansel  Wilkinson,  and  requesting  certain  information  as  to 
his  claim  to  pension. 

The  claim  is  based  upon  one-half  disability  by  reason  of  deafness, 
caused  by  the  firing  of  cannon  on  board  the  schooner  ' 'Ariel'*  to  which 
he  was  attached  as  pilot,  in  the  action  of  the  10th  of  September,  1813, 
on  Lake  Erie.  The  records  in  the  office  of  the  Fourth  Auditor  show 
that  ^^Asd  Wilkinson''  served  as  alleged;  and  the  papers  transmitted 
present  circumstances  which  render  it  very  probable  that  the  imury 
was  received  as  therein  claimed  ;  but  the  evidence  is  not  of  that  cnar- 
acter  which  could  be  accepted  by  this  office,  as  sufficient  to  authorize 
the  allowance  of  pension.  Had  the  evidence  been  complete,  the  pen- 
sion of  A«el  Wilkinson,  pilot,  for  one-half  disability,  would  have  been 
graduated  by  this  office,  at  $8  75  per  month,  to  commence  from  the 
date  of  the  closing  testimony. 

It  will  be  seen,  therefore,  that  the  amount  of  pension  provided  by 
the  bill  exceeds  that  which  this  office  could,  under  any  circumstances, 
have  allowed. 

The  bill  and  accompanying  papers  are  herewith  returned. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

J.  MDTOT,  Commissioner. 

Hon.  S.  R.  Mallort, 

Chairman  Com.  on  Naval  Affairs  U.  S.  Senate, 


ANSBL  WnSIKSON. 


Tour  committee  deem  the  petitioner  entitled  to  a  pension  under  the 
facts  set  forth  in  the  report  of  the  Committee  on  Naval  Affidrs  of  the 
House,  who  reported  this  bill,  but  they  deem  a  pension  at  the  rate  of 
a  whole  or  total  disability  (viz :  $17  50  per  month)  amply  sufficient, 
and  herewith  report  said  bill  back  with  an  amendment  m  accordance 
thereto,  and  recommend  its  passage. 


34th  Gorgkbbs,  )  SENATE.  (  Rep.  Com. 

Ist  Session.     ]  i  ^O-  262. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  5,  1856. — Ordered  to  be  printed. 


Mr.  Jones,  of  Iowa,  made  the  following 

REPORT. 

[To  accompany  Bill  S.  4^  ] 

The  Committee  on  Pensions^  to  whom  was  referred  the  petition  of  Maurice 
K.  Simons,  beg  leave  to  report: 

That  the  petitioner  is  now  a  pensioner  at  the  rate  of  $8  per  month, 
on  account  of  an  injury  received  April  27,  1847,  which  resulted  in  the 
loss  of  his  left  leg.  That,  although  at  the  time  of  his  receiving  this 
wound  he  was  serving  in  no  military  capacity,  yet  his  services  being 
of  great  importance,  and  his  conduct  highly  conmiendable,  he  was 
pensioned  as  aforesaid  by  act  of  Congress,  March  3,  1849.  He  now 
petitions  for  an  increase  of  pension,  and  your  committee,  viewing  the 
case  as  a  meritorious  one,  recommends  the  adoption  of  the  following 
resolution : 

Resolved^  That  the  prayer  of  the  petitioner  be  granted. 


34iH  OoNGRKSS,  )  SENATE.  ( Bxp.  Ow. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Aug  VST  5«  1856. — Ordered  to  be  printed. 


Mr.  JoNBB,  of  Iowa,  made  the  following 
REPORT. 

[To  accompany  Bill  S.  430.]  ^ 

The  Committee  on  Penaiona,  to  whom  was  referred  the  petition  of  Mcur^ 
garet  Davis  ^  (widow  of  George  Davis  y  a  sailing  master  in  the  nav^  of 
the  United  States  during  the  war  of  l%\2y)  praying  a  pension,  have 
had  the  same  under  consideration,  and  report : 

That  it  appears,  from  the  evidence  in  the  case,  that  G-eorge  Davis 
was  a  sailing  master  in  the  United  States  navy  daring  the  war  oi 
1812,  and  that,  as  such,  he,  while  in  the  line  of  his  duty^  contracted 
disease,  which  ultimatelj  caused  his  death.  The  records  of  the  Navjr 
Department  show  that  the  name  of  said  G-eorge  Davis  appears  on  the 
navy  register  for  the  year  1815 ;  and  it  is  a  well  known  fact,  that 
"most  of  the  accounts  settled  before  the  year  1817  were  destroyed  at 
the  burning  of  the  Treasury  Department  in  1832."  It  also  appears 
that  Mr.  Davis,  at  the  time  of  his  death,  was  on  leave  of  absence ; 
and  as  the  records  are  destroyed,  and  nothing  exists  on  the  files  of  the 
department  to  prove  the  fact  that  Mr.  Davis  died  out  of  the  service ; 
and  as  the  department  have  acted  on  the  presumption  that  when  its 
own  records  do  not  show  that  an  officer  died  out  of  service,  he  must 
have  been  in  the  navy  at  the  time  of  his  death,  your  committee, 
deeming  the  case  a  meritorious  one,  reconmiend  that  the  prayer  of  the 
petitioner  be  granted,  and  herewith  report  a  bill  granting  a  pension 
to  petitioner,  at  the  rate  of  one  half  the  monthly  pay  of  a  sailing 
master,  (at  the  period  said  G^rge  Davis  was  in  the  naval  service  of 
the  United  States,)  from  the  1st  day  of  February,  1856,  at  which 
time  the  committee  deem  the  proof  was  completed,  as  &r  as  was  pos* 
sible  under  existing  circumstances,  and  recommend  its  passage. 
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34th  CoNaBESs,  )  SENATE.  (  Bep.  Com. 

la  Sesmon.     \  {  No.  264. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  6,  1856. — Ordered  to  be  printed. 


Mr.  CoLLAMER  made  the  following 

REPORT. 

[To  accompany  Bill  S.  432.] 

TJie  Committee  on  the  Post  Office  and  Post  Roads  ^  to  whom  was  referred 
the  petition  of  George  H,  Giddings,  mail  contractor  on  route  No. 
12,900  report : 

They  have  carefully  examined  the  petition  and  evidence  accompa- 
nying it. 

The  mail  contract  on  route  No.  12,900  wajB  taken  at  the  letting  in 
Sfarch,  1854,  by  one  David  Wasson.  The  contract  was  for  four  years, 
commencing  on  the  Ist  day  of  July,  1854,  to  end  the  30th  day  of 
June,  1858.  The  service  required  by  the  contract  was  the  transporta- 
tion of  the  mail  in  two-horse  post  coaches,  monthly  each  way,  between 
Santa  Fe,  New  Mexico,  and  San  Antonio,  Texas.  The  compensation 
for  this  service  was  to  be  sixteen  thousand  seven  hundred  dollars  per 
annum. 

Wasson  commenced  the  execution  of  the  contract  chiefly  on  means 
borrowed  from  the  petitioner,  and  being  unable  to  execute  it,  the  pe- 
titioner was  compelled,  for  his  own  security,  to  take  the  contract  off 
Wasson's  hands^  and  he  has  since  been  recognized  as  contractor  for 
the  department.  Since  the  petitioner  assumed  the  execution  of  the 
contract  he  has  faithfully  performed  his  duty. 

The  evidence  has  satisfied  your  committee  that  a  mail  of  the  size 
and  weight  at  present  carried  over  this  road  cannot  be  carried  in  two- 
horse  post  coaches,  and  the  increase  of  military  posts  and  the  business 
of  the  country  forbid  the  expectation  that  the  size  and  weight  of  the 
mail  will  be  diminished.  The  petitioner  is  compelled  to  carry  the 
mail  in  carriages  drawn  by  four  and  often  by  six  mules,  and  this  must 
be  done  or  a  portion  of  the  mail  must  be  left.  There  is  no  prospect 
that  a  smaller  force  will  suffice  to  transport  the  mail  during  the  con- 
tinuance of  this  contract. 

From  the  length  and  difficulties  of  the  route,  the  hostile  feelings  of 
the  Indians  through  part  of  whose  country  it  passes,  and  the  exposure 
to  robberies,  the  contractor  must  always  send  with  the  mail  a  strong 
escort  of  well  armed  men,  employed  at  high  wages.  There  is  no  pros- 
pect that  this  expense  can  be  discontinued  during  the  existence  of  the 
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present  contract,  unless  a  military  escort  be  allowed  the  mail,  and  sach 
an  escort  will  cost  the  government  more  than  the  entire  sum  proposed 
to  be  allowed  the  contractor. 

The  appropriation  bill  for  the  Post  Office  Deparment  passed  by  the 
last  Congress  doubled  the  mail  pay  on  this  route,  for  one  year  from 
the  18th  of  August,  1854.  This  appropriation  is  not  more  than  a  fair 
indemnity  to  the  contractor  for  the  performance  of  the  double  service 
required  of  him  and  the  necessary  expense  of  escorts  to  insure  the 
sarety  of  the  mail. 

Your  committee  believe  the  necessity  for  this  allowance  still  con- 
tinues. They  therefore  report  a  bill  extending  that  allowance  one 
year,  commencing  with  the  eighteenth  day  of  August,  eighteen  hun- 
dred and  fifty-five. 

All  of  which  is  respectfully  submitted. 


34th  Conokbsb,  )  SENATE.  (  Bep.  Coir. 

1st  Session.     \  >  No.  266. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  7,  1856. — Submitted  and  ordered  to  be  printed. 


Mr.  Mallory  made  the  following 

REPORT. 

The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  memxyrial  of 
officers  of  the  Japan  expedition^  asking  the  same  extra  pay  as  was 
given  to  the  officers  of  the  expliyring  expedition,  have  had  the  same 
under  consideration  and  report: 

The  petitioners  were  officers  of  the  naval  force  which  visited  Japan  ^ 
under  the  command  of  Captain  M.  C.  Perry,  in  the  years  1853  and 
1854,  and  they  allege  that  ^^it  has  been  the  generous  policy  of  Con- 
gress for  several  years  past  to  reward  the  officers  and  men  of  naval 
expeditions,  out  of  the  ordinary  routine  of  regular  service,  with  extra 
compensation ;  that  this  was  granted  in  the  cases  of  Wilkes'  explor- 
ing expedition,  the  Arctic  expeditions,  and  others. 

'^  And  because  the  Japan  expedition  was,  besides  being  a  special 
diplomatic  service,  a  surveying  exploring  expedition,  for  the  great 
results  of  which  your  petitioners  refer  to  the  reports  of  their  com- 
mander-in-chief, and  because  the  services  of  the  said  commander-in- 
chief  have  been  deservedly  rewarded  by  an  appropriation  of  $20,000, 
your  petitioners  ask  that  the  same  extra  compensation  given  to  the 
officers  and  men  of  Wilkes'  exploring  expedition  may  also  be  given 
to  the  officers  and  men  of  the  Japan  expedition." 

The  extra  compensation  granted  by  Congress  in  the  cases  referred 
to  was  based  upon  the  ground  that  expenses  exceeding  those  usually 
incurred  by  naval  men  in  the  discharge  of  their  ordinary  sea  duties, 
and  extraordinary  in  character,  were  incurred  by  those  of  the  above 
named  expeditions.  The  pay  of  the  several  grades  of  the  navy  is 
established  to  some  extent  with  reference  to  the  expenditures  which 
their  regular  duties  entail  upon  them,  and  without  reference  to  other 
or  extraordinary  expenses  accruing  to  them  in  other  cases.  Your 
committee  can,  therefore,  understand  and  appreciate  the  ground  upon 
which  extra  compensation' was  granted  in  the  cases  referred  to.  No 
such  ground  appears  in  the  present  case,  nor  can  any  such  be  pre- 
sumed. 

Your  committee  do  not  recognize  the  propriety  of  granting  extra 
compensation  to  officers  merely  because  they  have  been  employed  upon 
surveying  or  exploring  expeditions,  or  upon  any  other  duty  not  im- 
mediately in  the  line  of  their  duties  as  naval  officers.  They  see 
nothing  in  the  petition  to  sustain  the  prayer  of  the  petitioners,  and 
they  recommend  that  the  prayer  be  denied  and  the  committee  dis- 
charged. 


34th  Congress,  )  SENATE.  i  Rkp.  Com. 

let  Session.     S  /   No.  266. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  7,  1856. — Ordered  to  be  printed. 


Mr.  Mallory  made  the  following 
REPORT. 

[To  accompany  Bill  S.  435.] 

The  Committee  on  Public  Lands,  to  whom  was  referred  the  petition 
of  Thomas  T.  Russell  and  Antonio  J.  Noda,  have  had  the  same 
under  consideration,  and  they  adopt  the  report  made  thereupon  by 
the  Senate  Committee  on  Public  Lands,  and  they  report  a  bill  in 
accordance  therewith. 

The  Committee  on  Public  Lands,  to  whom  was  referred  the  petition  of 
the  regisiefi*  and  receiver  of  the  land  office  ai  St,  Augustine,  Florida, 
praying  compensation  for  making  locations  of  lands  under  the  Arre- 
dondo  claim,  respectfully  report : 

That  the  heirs  of  Fernando  de  la  Maza  Arredondo  claimed,  by 
virtue  of  a  grant  from  the  Spanish  authorities  before  the  cession  of 
that  territory,  a  tract  of  thirty-eight  thousand  acres  of  land  in 
Florida.  This  claim  became  the  subject  of  adjudication  ;  and  by  the 
decision  of  the  Supreme  Court  of  the  United  States  at  the  January 
term,  1839,  the  grant  was  held  good  and  valid,  and  an  order  made 
for  its  location  in  a  specified  manner.  The  location  could  not  be  made 
conformably  with  the  direction  of  the  cotlrt,  but  the  grant  having 
been  confirmed  by  judicial  decree,  the  confirmees  claimed  the  right, 
by  virtue  of  the  11th  section  of  *^  An  act  enabling  the  claimants  to 
lands  within  the  limits  of  the  State  of  Missouri  and  Territory  of 
Arkansas  to  institute  proceedings  to  try  the  validity  of  their  claims," 
approved  May  26,  1824,  and  an  act  of  May  23,  1828,  extending  the 
provisions  of  that  law  to  claimants  in  Florida,  to  enter  the  like  quan- 
tity of  land  elsewhere  in  that  State,  which  had  been  once  oflered  for 
sale.  The  question  as  to  the  right  to  make  such  location  was  also  a 
subject  of  adjudication  in  court,  and  a  final  decree  was  entered, 
establishing  the  right  as  claimed.  Entries  of  lands  under  these 
judicial  decisions  have  been  made  at  the  St.  Augustine  land  office,  as 
is  stated  in  the  petition  and  returns,  to  the  quantity  of  over  twenty 
thousand  acres.  For  their  services  in  making  these  entries  the 
officers  at  the  land  office  receive  no  compensation.  They  now  ask  to 
be  allowed  the  same  amount  or  per  centage  on  these  entries  as  they 
receive  on  those  made  for  cash. 
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In  the  last  report  of  the  Commissioner  of  the  General  Land  Office, 
({>age8  23  and  24,)  attention  is  called  to  this  subject,  in  connexion 
with  some  remarks  on  the  location  of  military  land  warrants.  The 
Commissioner  says:  '^The  services  demanded  of  the  district  land 
oflBcers  in  the  location  of  military  land  warrants,  under  the  act  of 
September  28,  1850,  equal,  if  not  exceed,  in  each  case,  those  con- 
nected with  selling  a  tract  of  land.  It  is  earnestly  recommended  that 
a  recusonable  allowance  be  authorized  by  law  for  such  special  duties,  \ 
and  that  such  allowance  be  made  for  the  services  which  the  land 
officers  in  Florida  may  render  in  the  location  of  the  Arredondo  thirty- 
eight  thousand  acre  grant  in  that  State,  under  certain  judicial  decrees 
of  confirmation. 

In  regard  to  this  particular  case,  the  officers  at  St.  Augustine     1 
represent  ^'  that  the  labor  attendant  upon  making  locations  under 
and  by  virtue  "  of  said  claim,  "^  and  for  which  they  receive  no  com- 
pensation, is  at  least  ten  times  as  much  as  is  required  to  make  a  cash     1 
entry/'  and  they  suggest  the  recommendation  of  '*  an  allowance  of 
the  same  commission  to  the  land  officers  in  Florida,  for  making  loca- 
tions under  and  by  virtue  of  the  said  Arredondo  claim,  as  they  are     j 
entitled  to  on  cash  sales. ' '  j 

Congress  has  already,  by  an  act  passed  at  the  present  ssssion,  given     j 
this  compensation  on  the  entry  of  the  bounty  land  warrants  ;  and  the 
committee  are  satisfied  that  the  same  amount  should  be  allowed  for 
the  locations  in  the  case  under  consideration.     They  therefore  report 
a  bill  covering  the  locations  which  are  authorized  to  be  made  under     j 
the  decisions  above  mentioned. 


34th  CoKGBffis,  )  SENATE.  (  Bbp.  Com. 

lat  Session.     \  '  >  No.  267. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  7,  1856. — Ordered  to  be  printed. 


Mr.  Pratt  made  the  following 
REPORT. 

[To  accompany  Bill  S.  436  ] 

The  Committee  on  Military  Affairs,  to  whom  was  re/erred  the  petition 
of  Susanna  T.  Lea,  widow  and  administratrix  <y  James  Mdgleneny 
having  had  the  same  under  consideration,  report:  • 

The  petitioner  presents  an  account  against  the  United  States  for  the 
loss  of  a  horse  and  equipments,  pressed  into  the  United  States  ser- 
vice for  the  purpose  of  sending  an  express  from  Baltimore  city  to 
North  Point,  to  ascertain  if  the  British  forces  were  about  to  land. 
This  occurred  about  September  9, 1814,  and  the  bill  amounts  to  $130, 
($100  for  the  horse,  and  $30  for  the  equipments.)  This  case  has  been 
before  Congress  since  the  year  1837.  During  the  25th  and  27th  Con- 
gresses, respectively,  it  passed  the  House  of  Representatives,  but 
i^iled  in  the  Senate,  chiefly  for  want  of  time. 

The  committee  have  carefully  examined  this  case,  and  finding  the 
facts  in  the  petition  fully  sustained  by  two  disinterested  witnesses, 
who  were  also  members  of  the  same  company  with  the  deceased  hus- 
band of  the  petitioner,  and  were  fully  cognizant  of  all  the  circum- 
stances connected  with  the  impressment  and  loss  of  the  horse,  &c., 
and  of  their  value,  decide  that  the  claim  is  just  and  equitable,  and 
that  the  petitioner  ought  to  be  paid  the  amount  of  her  account,  $130, 
and  accordingly  report  a  bill  for  her  relief. 


34th  Gongrbss,  )  SENATE.  ^  Bbp.  Com. 

let  Session.     S  I  ^o.  268. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  7,  1856. — Ordered  to  be  priDted. 


Mr.  BiGQS  made  the  following 

REPORT. 

[To  accompany  bill  H.  R.  345.] 

The  Committee  on  Private  Land  Claims^  to  which  was  referred  House 
BiU  345,  ^^an  act  for  the  relief  of  the  heirs  and  legal  representa- 
tives of  Mrs,  Magdalene  Broutin^  widow  of  Be  la  Ronde,"  have  had 
the  same  under  consideration  and  submit  the  following  repo^'t : 

The  committee  find  the  facts  fully  set  forth  in  a  report  submitted  by 
Mr.  Sandidge  from  the  Committee  on  Private  Land  Claims,  on  the  23d 
of  May,  1856,  to  the  House  of  Kepresentatives,  which  they  hereto  at- 
tach and  make  a  part  of  this  report.  For  the  reasons  set  forth  therein, 
the  committee  are  of  opinion  that  the  claimants  ought  to  be  confirmed 
in  their  title,  they  therefore  report  back  the  bill,  without  amendment, 
and  respectfully  recommend  its  passage. 

In  the  House  of  Representatives,  May  23,  1856. 

Mr.  Sandidge,  from  the  Committee  on  Private  Land  Claims,  made  the 

following  report: 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  the  daim 
of  the  heirs  and  legal  representatives  of  Mrs,  Magdalene  Broutin^  the 
widow  of  Bon  Pedro  de  la  Ronde,  to  two  thousand  arpents  of  land 
in  the  parish  of  St,  Tammany^  in  the  State  of  Louisiana,  make  the 
following  report : 

On  the  3d  of  November,  1803,  as  appears  from  the  title  papers 
executed  by  Morales,  the  intendent  general  of  the  province  of  West 
Florida,  then  in  the  possession  and  under  the  control  of  the  Spanish 
government,  a  concession  of  two  thousand  superficial  arpents  of  land 
was  granted  to  Mrs.  Magdalene  Broutin,  the  widow  of  De  la  Ronde. 
This  concession  was  made  upon  the  application  of  the  said  widow  De  la 
Ronde,  and  the  proof  adduced  that  her  deceased  husband  had,  during 
his  life-time,  obtained  at  the  hands  of  the  government  of  Great  Britain 
a  certain  grant  of  two  thousand  arpents  of  land  on  Pearl  river,  in  tha 
said  province  of  West  Florida,  the  title  to  ^\\\cJDL\v^^\ife«v\.Vis^.. 
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From  the  plat  and  map,  it  appears  the  concession  by  Morales  was 
located  on  the  same  tract  ol'  land  as  granted  by  the  British  authorities, 
by  Don  Carlos  Trudeau,  royal  and  private  surveyor  of  the  province, 
on  the  28th  and  29th  November,  1803.  And  in  the  titles  patent 
issued  by  Morales  on  the  19th  January,  1804,  it  is  expressly  stated 
that  it  was  done  '^  without  this  favor  involving  any  obligation,  seeing 
that  she  has  in  due  form  justified  her  ownership  thereof." 

Amos  Kent,  register  of  the  United  States  land  office  in  the  Greens- 
burg  district,  in  which  is  situated  the  land  claimed,  certifies  that  the 
title  deed  referred  to,  with  a  written  declaration  on  the  part  of  the 
claimants,  stating  that  the  land  in  question  had  been  inhabited  and 
cultivated  since  1767,  were  filed,  as  notice  and  evidence  of  title,  with 
Commissioners  Cosby  and  Skipwith,  and  recorded  in  the  book  kept  for 
that  purpose ;  but  that  it  does  not  appear  that  any  confirmation  was 
ever  obtained,  or  report  made  thereon  by  the  commissioners. 

Mr.  Wilson,  Commissioner  of  the  General  Land  Office,  also  states, 
in  his  letter  on  file  with  the  papers  connected  with  this  claim,  that  the 
records  of  his  department  did  not  show  that  it  had  ever  been  acted  on 
by  the  land  commissioners,  Messrs.  Cosby  and  Skipwith. 

Mr.  Childress  states,  in  his  affidavit,  that  in  the  year  1840  he  he- 
came  acquainted  with  the  tract  of  land  claimed  by  the  representatives 
of  Pierre  de  la  Konde,  on  the  west  side  of  Pearl  river,  in  the  parish  of 
St.  Tammany ;  that  said  claimants  have  constantly  resided  there  since 
that  date,  cultivating  and  inhabiting  said  tract ;  that  he  doth  not  be- 
lieve that  their  claim  to  said  land  is  in  dispute  with  any  claimant,  or 
conflicts  with  any  title,  the  lines  of  said  purvey  having  been  recog- 
nized in  the  neighborhood ;  and  furthermore,  that  he  believes  the 
taxes  have  been  regularly  paid  thereon  by  the  claimants. 

The  Hon.  Thomas  G.  Davidson  declares  to  the  committee,  "that 
it  is  within  his  personal  knowledge,  that  in  1826  this  family,  (the 
claimants,)  or  a  portion  of  them,  were  in  possession  of  the  place,  and 
paying  taxes  on  it  as  owners  ;  that  from  the  appearances  of  the  houses 
and  all  the  other  indications,  it  appeared  to  have  been  inhabited  and 
used  for  many  years — should  say  for  at  least  twenty.*' 

The  sworn  statement  of  Joseph  Evans,  former  sheriff  of  St.  Tam- 
many, establishes  the  same  points  of  habitation,  cultivation,  and  recog- 
nition of  title  by  the  people  of  the  neighborhood,  as  well  as  the  pay- 
ment of  taxes. 

These  things  being  all  clearly  shown,  your  committee  cannot  but 
believe,  that  had  Cosby  and  Skipwith  reported  the  claim  to  the  govern- 
ment it  would  certainly  have  been  confirmed  at  the  same  time  with 
others  of  a  similar  character. 

The  claimants  declare  that,  after  filing  their  evidence  of  title  with 
Cosby  and  Skipwith,  the  commissioners  appointed  under  the  act  of  3d 
March,  1819,  for  adjusting  the  claims  to  land  east  of  the  island  of  Or- 
leans, were  of  opinion  that. they  had  performed  every  act  required  of 
them,  and  was  not  aware  of  the  fact  that  the  claim  had  not  been  acted 
upon,  until,  by  the  recent  surveys  of  that  part  of  the  country,  it  was 
returned  as  public  land  ;  although  it  had  been  actually  cultivated  and 
inhabited  since  the  date  of  the  grants  by  the  present  holders  and  their 
vendora. 
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The  only  reason  why  the  title  in  this  case  is  not  considered  perfect 
in  itself^  arises  from  the  fact  that  the  concession  by  Morales  (although 
based  upon  an  English  grant  made  prior  to  1780,  when  Spain  acquired 
West  Florida  from  the  English)  was  made  by  him  after  the  retroces- 
sion of  Louisiana  by  Spain  to  France  under  the  treaty  of  St.  Ildefonso, 
in  October,  1800 ;  the  government  of  the  United  States  contending, 
that  in  the  purchase  from  France  of  Louisiana,  she  acquired  all  that 
country  east  of  the  Mississippi  river  known  as  West  Florida ;  a  claim 
never  made  good  until  1810,  and  after  the  people  about  Bayou  Sarah, 
assisted  by  others  from  Mississippi,  had,  by  force  of  arms,  driven  the 
Spanish  troops  from  their  chief  post  at  Baton  Eouge,  declared  their 
independence,  and  appointed  delegates  to  frame  a  constitution ;  when, 
by  proclamation  of  the  President  of  the  United  States,  the  country 
was  declared  to  belong  to  this  government  and  to  be  within  the  juris- 
diction of  the  territorial  government  of  Orleans. 

But  the  obvious  justness  of  recognizing  the  oflScial  acts  of  the  Span- 
ish authorities  during  these  ten  years  of  rule,  as  being  entitled  to  some 
consideration,  has  induced  Congress  to  confirm,  so  far  as  is  known  to 
the  committee,  all  the  established  concessions  to  land  made  during 
that  time.  Wherefore,  the  committee  report  a  bill  confirming  to  the 
claimants  the  land  in  question. 


34th  CoKGBiBS,  )  SENATE.  \  Bep.  Com. 

Ist  Session.     S  I  ^o.  269. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  7,  1856. — Ordered  to  be  printed 


Mr.  Biggs  made  the  following 

REPORT. 

[To  accompany  bill  H.  R.  346] 

The  Committee  on  Private  Land  ClaimSy  to  which  was  referred  House 
Bm  346,  ^^For  the  relief  of  the  lieirs  and  legal  representatives  of  Igmwio 
DelinOy  have  had  the  same  under  consideration  and  submit  the  follow- 
ing report: 

The  committee  adopt  and  make  a  part  of  this  report  the  report  from 
the  Committee  on  Private  Land  Claims  of  the  House  of  B  '^resenta- 
tives,  submitted  by  Mr.  Sandidge  on  the  23d  of  May,  1856. 

For  the  reasons  therein  set  forth,  the  committee  are  of  opinion  that 
the  heirs  and  legal  representatives  ought  to  be  confirmed  in  their  title 
to  the  lands  claimed,  and  they  therefore  report  back  the  bill,  without 
amendment,  and  recommend  the  passage  thereof. 


In  the  House  of  Keprbsentatives,  May  23,  1856. 

Mr.  Sandidge,  from  the  Committee  on  Private  Land  Claims,  made  the 

following  report : 

The  Committee  on  Private  Land  Claims  make  the  following  report  on 
ike  claim  of  the  heirs  and  legal  representatives  of  Ignado  Ddino: 

On  the  21st  of  September,  1803,  Ignacio  Delino,  a  captain  in  the 
permanent  regiment  of  the  province  of  West  Florida,  representing 
that  he  had  a  large  family  of  children,  several  of  whom  desired  to 
engage  in  agricultural  pursuits,  applied  to  Don  Juan  Ventura  Mo- 
rales, governor  or  superintendent  of  said  province,  then  in  the  pos- 
session and  occupancy  of  the  Spanish  authorities,  for  a  concession  of 
two  thousand  arpents  of  land,  to  be  located  on  the  west  bank  of  Pearl 
river,  at  about  four  leagues  from  its  mouth. 

The  application  was  referred  to  the  royal  attorney  for  taking  cogni- 
zance of  such  applications,  and  by  him  reported  favorably  on  the  26th 
of  September.     The  quantity  of  land  asked  ioi ,  \JciOW^  ^iLRfc^v^^'^^ 
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usnal  amount  provided  for  in  the  regulations,  was  recommended  to  \» 
conceded  "on  account  of  the  inferior  quality  of  the  soil,"  the  most  of 
it  being  useful  only  for  the  pasturage  of  cattle. 

Whereupon,  on  the  28th  of  the  same  month,  Morales,  the  governor, 
gave  an  order  of  survey,  and  on  the  29th  and  30th  of  November  iol- 
lowing,  Trudeau,  royal  and  private  surveyor  of  the  province,  surveyed 
and  located  the  grant  for  two  thousand  superficial  arpents,  on  the 
west  bank  of  Pearl  river,  at  about  twelve  miles  from  its  fall  into  the 
Rigolets,  as  is  shown  by  his  return  with  the  figurative  map  of  the 
same.  And  on  the  18th  of  January,  1804,  a  title  was  issued  by  Mo- 
rales for  the  land  as  it  had  been  surveyed  and  reported  to  him. 

In  accordance  with  the  requirements  of  a  law  of  Congress,  P.  Dennis 
de  la  Ronde  filed  with  Messrs.  Cosby  &  Skipwith,  the  commissioners 
appointed  to  adjust  private  land  claims  in  that  country,  his  notice  of 
claim,  with  proofs  of  title  to  the  land  in  question. 

Amos  Kent,  register  of  the  land  office  at  Greensburg,  in  which 
district  the  land  is  situated,  certifies  that  notice  and  evidence  in  sup- 
port of  a  claim  of  P.  Dennis  de  la  Ronde  to  the  herein  described  land 
was  filed  and  recorded  in  the  book  kept  for  that  purpose  by  Commis- 
sioners Cosby  and  Skipwith,  and  that  it  does  not  appear  that  the  claim 
had  ever  been  confirmed  or  reported  by  them. 

Mr.  Wilson,  Commissioner  of  the  Land  OffiiJe,  states,  in  his  letter 
of  the  6th  June,  1854,  that  the  claim  in  question  was  not  to  be  found 
in  the  indexes  of  the  record  books  of  his  department.  Why  the 
claim  was  not  reported  by  Cosby  and  Skipwith  is  not  known  ;  had  it 
been  done,  there  is  no  doubt  but  it  would  have  been  confirmed,  as 
were  all  others  of  a  similar  character  acted  on  by  them;  and  believing 
the  claimants  should  not  lose  their  rights  because  of  the  failure  or 
neglect  of  the  commissioners,  and  for  the  reasons  stated  herein,  and 
others  given  by  the  committee  in  reporting  the  claim  of  Mrs.  Magda- 
lene Broutin,  widow  of  De  la  Ronde  and  mother  of  the  present  claim- 
ant, and  being  fully  satisfied  of  its  justness,  they  herewith  report  a 
bill  confirming  the  lands  to  the  heirs  and  legal  representatives  of  Ig- 
nacio  Delino. 


34th  Conshebs,  }  SENATE.  (  Rep.  Ck>M. 

Ist  Seaaion.     J  )  No.  270. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  7, 1866.^0rdered  to  be  prioted . 


Mr.  Biggs  made  the  following 
REPORT. 

[To  accompany  Bill  H.  R.  347.] 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred 
House  bill  No.  347,  ^'  to  confirm  the  title  of  Ruhama  Whitaker  and 
Rebecca  Whitaker  to  certain  lands  in  the  State  of  Louisiana,"  adopt- 
as  their  own  the  report  of  the  -House  Committee  on  Private  Land 
Claims^  submitted  by  Mr.  Sandidge,  on  the  23d  May,  1856,  and  for 
the  reasons  therein  set  forth  they  report  back  the  bill,  without 
amendment,  and  recommend  its  passage. 

In  the  House  op  Representatives,  May  23,  1856. 

Mr.  Sandidge^  from  the  Committee  on  Private  Land  Claims,  made  the 

following  report : 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  the 
memorial  of  Ruhama  and  Rebecca  Whitaker,  for  the  confirmation  of 
title  to  certain  lands  in  Louisana,  adopt  as  their  own  the  report  and 
bill  of  the  Committee  on  Private  Land  Claims  of  the  last  Congress 
upon  the  said  memorial,  and  ask  a  concurrence  therein  by  the  House. 

In  the  House  of  Rbprbsbntattves,  February  2,  1855. 

The  CommiUee  on  Private  Land  Claims^  to  whom  was  referred  the  me- 
morial of  Ruhama  Whitaker  and  Rebecca  WhitaJcer^  praying  the  con- 
JirmcUion  of  title  to  two  tracts  of  land  in  Louisiana^  have  had  the  sanhe 
under  oonkderatuMy  and  repai  t: 

That  the  following  letter,  addressed  by  the  Commissioner  of  the 
General  Land  Office  to  the  Hon.  John  Perkins  of  the  House  of  Rep- 
resentatives, Mly  explains  the  nature  of  the  claim,  and  embraces  the 
views  of  the  committee  thereon.  They  therefore  adopt  it  as  their  re- 
port:  •  ^ 

^^jjGeneral  Land  Ophcb,  September  20^  1854. 

**  Sib:  I  have  the  honor  to  return  herewith  the  memorial  and  ac- 
companying papers  of  Ruhama  Whitaker,  widow  of  the  late  Aquilla 
Whitaker,  and  oJEebecca  Whitaker,  her  daughter. 

*'  This  memorial  represents  that  Aquilla  Whitaker  went  to  Louisi- 
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-ana  in  the  year  1806,  and  in  1809  (Ist)  purchased  of  John  Brown  a 
tract  of  land  containing  560  arpens ;  that  upon  this  tract  he  immedi- 
-atelj  settled  with  his  familj,  and  continued  to  reside  on  it  until  his 
death ;  (2d,)  that  in  1814  the  said  Aquilla  Whitaker,  at  the  probate 
€ale  of  Michael  and  Edward  O'Connor,  purchased  a  tract  of  SIO'  ar- 
pens,  adjoining  the  lands  of  John  Brown ;  that  these  two  tracts  con- 
stituted the  plantation  of  the  husband  and  father,  and  were  all  the 
lands  he  owned  in  Louisiana ;  that  he  resided  upon  this  plantation 
^om  1809  until  his  death,  in  1824. 

'^  It  is  further  represented  in  the  memorial,  that  the  aforesaid  Ba- 
hama, at  the  probate  sale  of  her  husband,  bought  the  two  tracts  form- 
ing his  plantation ;  that  with  the  exception  of  about  three  years  spent 
with  her  sons,  she  has  ever  since  lived  on  and  cultivated  the  plaoe^ 
-and  raised  there  nine  children  to  be  men  and  women ;  that  the  said 
plantation,  by  process  of  law,  having  been  seized  and  sold  as  the 
property  of  the  memorialists,  was  bought  by  Colonel  David  J.  Fluker 
and  Robert  Perry,  who  resold  the  same  to  the  aforesaid  Rebecca,  the 
daughter,  vesting  at  the  same  time  in  the  said  Ruhama  the  us^rvd 
of  the  land  and  plantation  during  her  natural  life. 

^'The  memorialist  Ruhama  represents  that  she  is  seventy-eight 
years  old;  that  forty-five  of  them  she  has  lived  on  this  land;  that 
now  she  learns  the  tract  is  the  property  of  the  United  States,  &c. ; 
and  she  prays  Congress  to  examine  the  papers  and  affidavits,  and  pass 
an  act  confirming  to  her  the  titles  to  the  aforesaid  two  tracts  of  land. 

"  The  return  of  survey  for  the  John  Brown  tract,  for  560  arpens, 
<as  certified  by  the  Spanish  surveyor  general  in  1799,  was  made  at  the 
iime  when  Spain  had  the  power  to  grant. — (See  Spanish  papers  under 
A,  in  the  memorial.) 

"The  other  tract,  viz:  that  of  310  arpens,  under  Edward  O'Con- 

ner,  appears  to  have  had  its  origin  in  1806,  (see  papers  under  B,  in 

the  memorial,)  when  the  Spanish  authorities  had  de  facto ^  but  not  dt 

JurCy  possession  of  the  country  embracing  the  land  in  question,  and 

consequently  then  had  not  the  power  lawfully  to  grant. 

'*  Further,  I  find  this  latter  claim  entered  as  No.  47,  in  favor  of  the 
heirs  of  Edward  C Conner,  in  his  right,  in  James  0 '  Cosby 's  register 
D  of  '  claims  to  land  in  the  district  west  of  Pearl  river,  in  Louisiana, 
founded  on  orders  of  survey,  (requites,)  permission  to  settle,  or  other 
written  evidence  of  claim,  which,  in  the  opinion  of  the  commissioner, 
ought  not  to  be  confirmed.' — (See  American  State  Papers,  D.  Green's 
•edition,  volume  3,  page  57,  and  the  remarks  on  page  62.) 

*^From  the  pajjers  it  appears  that  the  land  was  long  held  in  poe- 
flession  by  A.  Whitaker  and  those  claiming  under  him. 

**  Indeed,  the  case  of  the  memorialist,  as  one  of  great  hardship,  ad- 
dresses itself  to  the  liberal  consideration  of  Congress.  Pursuant  to 
your  oral  reqflfest,  I  enclose  a  bill  which  would  meet  the  application 
in  the  memorial. 

"  With  great  respect,  your  obedient  servant, 

"  JOHN  WILSON,  ComfmmoMT, 

^*  Hon.  John  Perkins, 

' '  House  of  BepresentoHves.  * '  • 

The  committee  lepott  tlie  a)(^com^Tiyai%\K!)Xl^T  ik^^vt  relief. 


34th  Congress,  )  SENATE.  (  Rep.  Com. 

1st  Session,     J  )  No.  271. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  7,  1856. — Ordered  to  be  printed. 


Mr.  Biggs  made  the  following 

REPORT. 

[To  accompany  Bill  H.  R.  348.] 

The  Committee  on  Private  Land  Claims,  to  which  was  referred 
House  Bill  348,  **  for  the  relief  of  the  heirs  and  legal  representatives- 
of  Bernard  Hemkin,''  adopt,  as  their  own,  the  report  from  the  House 
Committee  on  Private  Land  Claims,  submitted  by  Mr.  Sandidge,  on 
the  23d  of  May,  1856,  and^  for  the  reasons  therein  set  forth,  the  com- 
mittee are  of  opinion  that  the  claimants  are  equitably  entitled  to  the 
relief  provided  in  the  bill ;  they  therefore  report  the  same  back,  with- 
out amendment,  and  recommend  its  passage. 

In  thk  House  op  Representatives,  Maij  23,  1856. 

Mr.  Sandid(4E,  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  the 
petition  of  the  heirs  and  legal  representatives  of  Bernard  Hemkin, 
praying  to  be  allowed  to  locate  certain  lands,  have  had  the  same  under 
consideration,  and  report: 

That  in  accordance  with  the  recommendation  made  by  the  register 
and  receiver  of  the  land  office  at  Monroe,  Louisiana,  in  July,  1852, 
in  compliance  with  the  act  of  Congress  of  the  3d  March,  1851,  for  the 
settlement  of  certain  classes  of  private  land  claims  within  the  De 
Bastrop  grant.  Congress  confirmed  lots  numbers  o/ie^ad  four,  con- 
taining each  four  hundred  arpents,  to  the  heirs  of  saiffiemkin  ;  and 
that,  in  locating  lot  number /oi/r,  the  United  States  deputy  surveyor 
«o  located  it  as  to  conflict  with  the  claim  of  John  B.  Eddins  ;  and  the 
register  and  receiver,  in  acting  upon  the  confliction,  awarded  two  hun- 
dred arpents  of  the  aforesaid  lot  number  four  to  John  B.  Eddins, 
upon  the  ground  alone  of  priority  of  settlement. 

Having  thus,  of  their  confirmed  claim,  been  ousted  of  two  hundred 
arpents  of  land  without  any  default  or  negligence  of  their  own,  but 
from  the  negligent  performance  of  duty  on  the  part  of  the  deputy 
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surveyor,  and  regarding  the  claim  for  relief  to  be  founded  in  ji 
and  equity,  the  committee  recommend  the  passage  of  the  bill  '. 
with  reported,  allowing  the  petitioners  to  locate  the  said  two  hui 
arpents  on  any  other  unappropriated  public  lands  in  the  Oua 
land  district,  not  interfering  with  the  pre-emptive  or  other  righ 
third  persons. 


34th  Congrkss,  )  SENATE.  (  Rbp.  Com. 

1st  Session.     J  )   No.  272. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  7,  1856. — Ordered  to  be  printed. 


Mr.  BiGOS  made  the  foUowiDg 

REPORT. 

[To  accorapanj  Bill  H.  R.  350.J 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred 
House  Bill  350,  "  For  the  relief  of  the  heirs  and  legal  representatives 
of  Lewis  Reggio,"  adopt  as  their  own  the  report  from  the  House  Com- 
mittee on  Private  Land  Claims,  submitted  by  Mr.  Sandidge  on  May 
23,  1856  ;  and  for  the  reasons  therein  set  forth,  the  committee  are  of 
the  opinion  that  the  claimants  are  justly  and  equitably  entitled  to 
the  relief  provided  in  the  bill ;  they  therefore  report  the  same  back 
without  amendment^  and  recommend  its  passage. 

In  the  House  op  Representatives,  May  23,  1856. 

Mr.  Sandidge,  from  the  Committee  on  Private  Land  Claims,  made 

the  following  report : 

The  Committee  on  Private  Land  Claims^  to  whom  was  referred  the 
petition  of  the  Messrs.  Ducri  for  confirmation  of  certain  lands  in 
Louisiana^  report: 

That,  from  the  certificate  of  David  Bradford,  clerk  in  the  land 
office  at  St.  Helena,  given  on  October  10,  1826,  it  appears  "  that  the 
notice  of  claim,  and  proof  in  support  of  the  same^  of  Hilaire,  Simon, 
and  Leandre  Ducre,  to  a  tract  of  land  of  1,600  arpents  in  the  parist 
of  St.  Tammany,  Lewis  Reggio,  original  claimant,  were  recorded  in 
this  (the  land  office)  prior  to  June  1,  1820  ;  and  that  there  does  not 
appear  to  have  been  any  report  of  the  same  made  to  Congress  by  the 
commissioners." 

This  notice  itself  with  the  accompanying  papers — and  many  others 
filed  away  among  the  records  of  the  land  office — were  '^  lost  at  the 
time  of  the  burning  of  a  part  of  the  papers  of  that  office,"  as  stated 
to  the  committee  by  the  Hon.  T.  G.  Davidson,  whose  information 
was  obtained  while  acting  as  register  thereof  in  1829. 

In  the  title  deed  executed  by  Lewis  Leggio  on  May  2,  1818,  to  tho 
said  Ducre,  for  the  land  now  claimed,  it  is  stated  that  said  tract  of 
land  had  been  held  as  the  property  of  the  vendor,  in  virtue  of  his 
having  been  the  first  grantee  thereof  since  tlie^eQix  ll^'L^^W^aioks^ 
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possession  up  to  that  time,  and  that  the  original  title  papers  were 
destroyed  in  the  great  conflagration  of  the  city  of  Orleans  in  1788> 
hut  that  the  purchasers  were  fully  aware  of  the  vendor's  undisturhed 
possession  since  the  ahove  mentioned  period. 

In  a  copy  of  the  aflSdavit  made  hy  Etiene  Reine,  sen.,  on  March 
13,  1820,  Wore,  and  taken  from  the  records  of,  Alexander  Chapdu^ 
justice  of  the  peace  in  the  parish  of  St.  James,  and  which  seems  to 
have  been  a  part  of  the  evidence  filed  with  the  original  notice  before 
the  land  commissioners,  it  is  stated  ''that  it  was  within  affiant's  full 
and  perfect  knowledge  that  Chevalier  Beggio  settled  on  Bayou  La- 
oombe  a  tract  of  land  which  had  been  granted  to  him  by  the  Spanish 

fovernment — said  grant  having  been  made  and  confirmed  by  Don 
Isteven  Miro,  the  governor  of  the  province  of  Louisiana ;  and  that 
said  concession  was  bounded,"  &c. 

Parris  Childress,  a  very  reputable  gentleman  of  Louisiana,  states, 
in  his  affidavit,  that  he  is  intimately  acquainted  with  the  land  claimed 
by  Ducre,  situated  on  the  east  side  of  the  Bayou  Bonfor9eau,  (La- 
combe,)  parish  of  St.  Tammany ;  that  said  land  has  been  in  the 
actual  possession  of  the  said  Ducre,  to  his  personal  knowledge,  since 
the  year  1840 ;  that  he  resides  in  the  parish  of  St.  Tammany  ;  has 
passed  around  the  line  of  said  land  as  surveyed  to  the  said  Ducr^  hy 
the  United  States  surveyor ;  that  said  Ducre  has  continually  cultivated 
the  same,  and  has  paid  the  taxes  yearly  every  year  since  the  residence 
of  affiant  has  been  in  the  said  parish  ;  and  that  no  confiict  exists  with 
any  claim,  or  person  setting  up  title  to  it,  as  it  has  been  known 
always  in  the  neighborhood  as  Ducr6's  tract,  and  so  surveyed  and 
platted  to  him  in  the  land  office  at  Greensburg,  Louisiana. 

Joseph  Evans  also  swears,  that  for  the  eight  years  he  was  sheriff  of 
St.  Tammany  parish  the  taxes  had  been  paid  on  the  land  by  Ducre, 
and  that  he  believed  the  taxes  had  always  been  so  paid  ;  and  testifies 
as  to  the  other  facts  of  habitation,  cultivation,  and  quiet  possession, 
given  by  Mr.  Childress. 

The  Commissioner  of  the  Land  Office  says  the  claim  had  not  been 
reported  by  Messrs.  Cosby  and  Skipwith,  the  commissioners  appointed 
by  Congress  to  investigate  the  land  claims  in  that  section  of  country ; 
had  they  done  so,  your  committee,  from  the  evidence  before  them,  can 
but  believe  the  same  would  have  been  confirmed  ;  and  believing  that 
their  failure,  from  whatever  cause,  to  report  upon  the  claim  should 
not  deprive  the  petitioners  of  all  redress,  and  that  it  is  a  just  and 
equitable  one,  they  herewith  submit  a  bill,  and  ask  for  the  favorable 
^consideration  of  the  House. 


•taH  CoNOREBB, )  SENATE.  (  Bep.  Com. 

1st  Seaaion.     J  I  No.  273. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  7, 1856. — Ordered  to  be  printed. 


Mr.  BiQGS  made  the  following 
REPORT. 

[To  accompany  Bill  H.  R.  351.] 

ITie  Committee  on  Private  Land  Claims,  to  which  was  referred  House 
BiU  351,  '^  to  eoctend  the  rights  granted  by  theojct  entitled  ^an  act  au- 
thorvdng  certain  soldiers  of  the  late  war  with  Cheat  Britain  to  sur- 
render the  lands  drawn  by  them  and  to  locate  others  in  lieu  tJiereof  " 
have  had  the  same  under  consideration,  and  report: 

That  the  bill  only  extends  to  the  wife  and  children  of  a  deceased 
soldier  the  same  rights  and  privileges  accorded  to  the  soldier  himself 
by  the  act  approved  January  T,  1853. 

The  committee  believing  it  to  be  just  and  right  that  the  benefits 
conferred  by  said  act  upon  the  soldier,  who  was  then  living,  should 
enure  to  the  widow  and  children  of  the  deceased  soldier ;  they  there- 
fore report  back  the  bill,  without  atnendment,  and  recommend  its  pas- 
sage. 


34th  Congrbbs,  >  SENATE.  (  Eep.  Com. 

1^  Session.     \  \  No.  2T4. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  8, 1856. — Ordered  to  be  printed. 


Mr.  Wade  made  the  following 

REPORT. 

[To  accompany  Bill  S.  437.] 

The  Committee  of  Claims ^  to  tvhom  was  referred  the  petition  of  Ephraim 

Hunfy  repcrrt: 

This  claim  is  for  bounty  land  and  pay  for  service  as  a  soldier  during 
the  war  of  1812,  of  which  he  has  been  deprived  by  his  failure  to  ob- 
tain a  regular  discharge,  in  consequence  of  a  misunderstanding  as  to 
the  terms  of  his  enlistment.  He  served  until  the  close  of  the  war, 
and  then,  deeming  himself  entitled  to  a  discharge,  he  left  the  army, 
and  returned  home,  without  his  discharge. 

The  circumstances  are  fully  detailed  in  the  report  from  this  com- 
mittee during  the  last  Congress,  hereto  annexed. 

The  bill  accompanying  that  report  passed  the  Senate,  but  was  not 
acted  on  by  the  House  of  Representatives.  It  is  again  submitted  to 
the  Senate. 


34th  Congrbss,  )  SENATE.  (  Rep.  Com. 

lat  Session.     \  \  No.  275. 


IN  THE  SENATE  OF  THE  XJNITED  STATES. 


August  8,  1856. — Ordered  to  be  printed. 


Mr.  Wade  made  the  following 
REPORT. 

[To  accompany  Bill  S.  438.] 

Tht  Committee  of  Claims,  to  whom  was  referred  the  report  of  tite  Court 
of  Claims  in  the  case  of  Thomas  H,  Baird,  report : 

This  is  a  claim  for  half  pay  as  a  surgeon  in  the  war  of  the  revolu- 
tion. The  opinions  of  the  court  and  the  dissenting  judge  are  hereto 
annexed  as  a  part  of  this  report. 

The  committee,  concurring  in  the  favorable  decision  of  the  court, 
report  the  bill  from  the  court,  and  recommend  its  passage. 

THOMAS  H.  BAIRD  vs,  THE  UNITED  STATES.. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  court. 

The  petitioner  alleges  that  his  father,  Dr.  Absalom  Baird,  was  a 
commissioned  surgeon  in  the  army  of  the  revolution,  and  in  that  ca- 
pacity was  entitled  by  law  to  half  pay  for  life  and  other  emoluments. 

Whether  this  allegation  be  true  is  the  first  inquiry  in  the  case. 

It  is  not  denied  that  he  was  surgeon  of  a  regiment  of  artificers,  and 
was  discharged  from  the  service,  upon  the  reduction  of  his  regiment, 
on  the  29th  of  March,  1781. 

Whether  this  corps  constituted  a  part  of  the  army,  so  as  to  entitle 
the  surgeon,  upon  its  reduction,  to  half  pay  for  life,  is  a  point  to  be 
determined  by  an  examination  into  the  manner  in  which  it  was  con- 
sidered by  the  legislative  authority  at  the  time,  and  into  the  language 
of  the  resolution  upon  the  subject. 

The  resolution  of  September  30,  1780,  provides  for  '*  the  pay  and 
establishment  of  the  officers  of  the  hospital  department  and  medical 
stafi*,"  and  specifies  the  pay  of  the  director,  chief  physicians,  and  sur- 
geons of  the  army  and  hospitals,  purveyor  and  apothecary,  physicians 
and  surgeons  of  the  hospitals,  assistant  purveyors  and  apothecaries, 
regimental  surgeons,  surgeon's  mat<5s  in  the  hospitals,  surgeon's  mates 
in  the  army,  and  steward  and  wardmaster  for  each  hospital.  As  Dr. 
Baird  rendered  medical  services  to  the  United  States,  and  in  their 
employ,  in  a  position,  at  least,  connected  with  the  army,  and  as  this 
was  the  only  provision  for  the  payment  for  medical  services,  and  as 
lie  was  entitled  to  compensation,  he  would  seem  to  be  T^ecess^tll^  vcvr 
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eluded  in  the  class  of  '^regimental  surgeons/'  particularly  if  there 
be  anything  to  corroborate  this  view  of  the  case. 

We  think  it  cannot  be  denied  that  Dr.  Baird  was  an  '^oflScer," 
and  the  resolution  of  the  2l8t  of  October,  1780,  provides  that  the 
'^  officers  reduced"  shall  be  entitled  to  *' half  pay  for  life."  This 
resolution  had  regard  to  the  reform  of  the  army  which  was  to  take 
place  on  the  Ist  January,  1781.  Subsequent  to  this  date,  on  the  17th 
of  January,  a  resolution  was  passed,  the  preamble  to  which  is  as  fol- 
lows :  ''  Whereas,  by  the  plan  for  conducting  the  hospital  department, 
passed  in  Congress  the  30th  day  of  September  last,  no  proper  estab- 
lishment is  provided  for  the  officers  of  the  medical  staff j  after  their 
dismission  from  public  service,  which,  considering  the  customs  of 
other  nations,  and  the  late  provision  made  for  the  officers  of  the  army, 
after  the  conclusion  of  the  war,  they  appear  to  have  a  just  claim  to ; 
for  remedy  whereof,  and  for  amending  several  parts  of  the  above 
mentioned  plan,"  it  was  provided  that  all  officers  in  the  hospital  de- 
partment and  medical  staff,  hereinafter  mentioned,  who  shall  con- 
tinue in  service  to  the  end  of  the  war,  or  be  reduced  before  that  time 
as  supernumeraries,  shall  be  entitled  to  receive  during  life,  in  lieu  of 
half  pay,  the  following  allowance,  &c.  It  was  then  provided  that 
'*  regimental  surgeons"  should  receive  an  allowance  equal  to  the  half 
pay  of  a  captain.  It  is  not  at  all  probable  that  Congress  intended  to 
exclude  from  the  benefit  of  this  resolution  the  surgeon  of  the  corps  of 
artificers.  Still,  in  order  to  entitle  Dr.  Baird  to  half  pay  for  life,  he 
must  be  brought  fairly  within  the  class  of  regimental  surgeons  by 
reason  of  his  connexion  with  this  corps.  On  the  12th  of  November, 
1779,  Congress  resolved  '*  that  the  eleven  companies  of  artificers  raised 
by  the  quartermaster  general,  be  reformed  and  incorporated  and  ar- 
ranged in  such  a  manner  as  the  commander-in-chief  shall  deem  pro- 
j)er."  On  the  3d  of  October,  1780,  a  resolution  was  passed  providing 
lor  the  reduction  of  certain  regiments  on  the  1st  day  of  January  then 
next,  and  that  afler  that  day  the  regular  army  of  the  United  States 
should  consist  of  '*  4  regiments  of  cavalry  or  light  dragoons,  4  regi- 
ments of  artillery,  49  regiments  of  infantry,  and  1  regiment  of  arti- 
ficers," and  that  the  regiment  of  artificers  should  consist  of  eight 
companies,  and  each  company  of  60  non-commissioned  officers  and 
privates. 

These  resolutions  appear  to  us  to  be  entirely  conclusive.  We  do 
not  see  how  any  doubt  can  remain  on  the  subject.  This  body  of  arti- 
fioers  is  called  a  regiment,  and  is  declared  to  be  a  part  of  the  regular 
army.  The  surgeon  of  it,  therefore,  is  a  regimental  surgeon,  and  if 
anything  more  be  necessary  in  order  to  constitute  him  such,  we  are 
at  a  loss  to  understand  what  it  can  be. 

If  these  views  be  correct,  as  we  think  they  are,  when  the  regiment 
was  reduced  on  the  29th  of  March,  1781,  the  surgeon  of  the  regiment 
had  a  right  to  half  pay  for  life,  which  no  subsequent  legislation  by 
Congress  could,  upon  any  principle  of  justice  or  legal  reasoning, 
take  away  from  him.  It  was  a  right  earned  by  meritorious  services, 
and  conferred  upon  him  in  consideration  of  the  sacrifice  of  his  time 
and  his  talents  for  the  good  of  the  cause  which  all  had  at  heart.  To 
Mij  that  any  subsequent  declaratory  legislation  by  Congress^  as  to  the 
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character  of  this  corps,  could  deprive  Dr.  Baird  of  his  half  pay  to 
which  he  was  entitled,  would  be  to  declare,  not  only  that  the  prece- 
dents which  a  sense  of  justice  had  established  in  regard  to  the  binding 
force  of  contracts  might  properly  be  disregarded — not  only  to  main- 
tain that  the  opinion  and  interests  of  one  party  to  a  contract  might 
he  substituted  for  the  assent  of  both — but  to  assert,  that  notwith- 
standing all  that  had  been  said  and  done,  there  was  no  contract  be- 
tween Dr.  Baird  and  Congress. 

But  we  think  that  an  analysis  of  the  action  that  has  been  had  upon 
this  subject  will  show  that  there  has  not  even  been  any  declaratory 
law  or  resolution  by  Congress,  which  tends  to  the  conclusion  that  Dr. 
Baird  was  not  entitled  to  half  pay. 

On  the  19th  of  March,  1790,  General  Knox,  the  Secretary  at  War, 
reported  a  resolution  to  Congress  *^that  the  petition  of  the  late 
officers  of  the  artillery  artificers  for  the  commutation  of  the  half  pay 
cannot  be  granted,  the  United  States  in  Congress  assembled  having 
decided  against  the  same  on  the  19th  of  October,  1785.*'  He  says, 
that  the  principles  on  which  the  decision  was  founded  will  appear  by 
the  reports  of  the  late  commissioner  of  army  accounts,  and  a  commit- 
tee of  Congress,  which  he  submits. 

The  report  of  the  commissioner  was  in  consequence  of  the  petitions 
of  John  Jordan  and  Thomas  Willey,  late  captains  in  the  Pennsylvania 
corps  of  artillery  artificers,  for  a  commutation  in  lieu  of  half-pay  for 
life.  The  substance  of  the  report  is,  that  Congress  confined  the 
promise  of  half  pay  to  military  officers  only,  and  that  the  officers  of 
artificers  were  not  military  officers. 

It  may  be  remarked  of  this  report,  that  it  does  not  even  by  implica- 
tion controvert  Dr.  Baird 's  claim,  because  it  was  made  in  relation  to 
a  class  of  officers  to  which  confessedly  he  did  not  belong.  No  one 
ever  supposed  that  a  surgeon  either  in  the  army  or  the  navy  was  in 
the  strict  sense  of  the  word  a  military  officer  ;  and  it  is  not  upon  that 
ground  that  the  present  claim  rests.  The  duly  of  a  surgeon  is  to 
attend  upon  the  sick  and  wounded,  to  employ  his  skill  as  well  upon 
those  who  are  enfeebled  by  disease,  as  upon  those  who  are  wounded 
in  battle.  The  surgeon  is  no  more  a  military  officer  when  attached 
to  an  infantry  regiment  than  when  on  duty  in  the  regiment  of  artifi- 
cers, and  he  is  as  much  a  military  officer  in  the  latter  case  as  when 
he  is  on  duty  at  a  garrison,  or  on  a  recruiting  station.  We  are  aware 
of  no  reason  why  Dr.  Baird  might  not  properly  have  been  ordered 
upon  any  duty  which  any  regimental  surgeon  might  have  been  re- 
quired to  perform. 

The  report  of  the  committee  of  Congress,  to  which  General  Knox 
refers,  denies  the  claim  of  Captains  Jordan  and  Willey  upon  the  same 
ground,  that  they  were  not  military  officers,  and  the  same  remarks 
are  applicable  to  it. 

General  Knox  also  refers  to  a  former  report  of  his,  dated  on  the 
30th  of  July,  1788,  in  which  he  states  that  the  artificers  were  a  part 
of  the  civil  branch  of  the  ordnance  department ;  and  also,  that  when 
the  officers  of  this  corps  were  commissioned  as  officers  of  *^  artillery 
and  artificers,"  the  manner  of  filling  up  the  commissions  must  have 
been  an  error,  as  it  was  not  authorized  by  any  act  of  C5oii?;:^«»«>.    It*. 
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is  trae^  that  there  may  have  been  no  act  of  Congress  pointing  out  the 
manner  in  which  the  commissions  should  be  filled  np;  bnt  it  is  not  ^ 
so  clear  that  the  mode  in  which  they  were  filled  up  was  unauthorised. 
His  report  states  that  ^^  the  artificers  did  not  in  any  instance  act  in 
the  field  as  artillerists;'*  but  it  states,  also,  that  "  they  were  mostly 
stationed  at  the  arsenal  at  Carlisle,  and  employed  in  making  carriages 
of  various  kinds  for  the  use  of  the  artillery  in  the  field."  It  is  not 
then  a  forced  construction  of  their  position  which  induced  them  to 
regard  themselves  as  oflScers  of  '^artillery  and  artificers,"  although 
whether  they  were  properly  so  regarded  or  not  has  no  bearing  on  the 
present  case,  as  we  shall  hereafter  have  occasion  to  remark. 

We  are  not  called  upon  to  decide  whether  Captains  Jordan  and 
Willey  were  or  were  not  '*  military  officers"  in  a  sense  which  would 
entitle  them  to  a  commutation  of  half  pay.  Whatever  the  decision 
might  be,  it  would  not  have  the  slightest  efiect  upon  the  question 
whether  Dr.  Baird  was  or  was  not  a  commissioned  surgeon  in  the  army 
of  the  revolution.  It  may,  however,  be  remarked,  that  as  the  reso- 
lution of  October  3,  1780,  provided  that  the  regular  army  of  the 
United  States  should  consist  of  certain  regiments  of  cavalry,  artillery, 
infantry,  and  '*one  regiment  of  artificers,"  it  is  extremely  difficult 
to  understand  how  anything  like  logical  ressoning  can  lead  to  the 
conclusion  that  the  officers  of  this  regiment,  forming  a  part  of  the 
regular  army,  were  not  military  officers,  so  as  to  entitle  them  to  com- 
mutation. The  ^*  contemporaneous  construction"  on  which  stress  was 
laid  ift  the  argument,  and  which  led  the  committee  to  decide  that  they 
were  not  military  officers,  is  entitled  to  just  so  much  weight  as  its  in- 
trinsic merits  deserve,  and  no  more.  Mankind  are  as  competent  now 
to  judge  of  the  meaning  of  words  as  they  were  then  ;  and  the  executive 
and  military  departments  of  that  day  did  not  assume  to  possess  any 
superior  knowledge.  There  is  no  more  mystery  in  the  acts  of  C!on- 
^ress  passed  seventy  years  ago  than  in  those  of  the  present  day ;  nor 
18  any  greater  skill  required  to  construe  them.  But,  at  any  rate,  the 
case  of  Captains  Jordan  and  Willey  has  no  bearing  what^jver  on  the 
case  of  Dr.  Baird.  Their  case  may  be  used  as  an  excuse,  but  certainly 
affords  no  reason  for  omitting  to  pay  this  claim. 

For  these  reasons  we  are  of  opinion  that  Dr.  Baird  was  entitled  to 
half  pay  for  life,  from  the  time  of  the  reduction  of  his  regiment  on  the 
29th  of  March,  1781. 

The  next  question  in  the  case  is,  whether  the  claimant  is  entitled 
to  interest. 

On  the  3d  of  June,  1784,  Congress  passed  the  following  resolution: 
"  That  an  interest  of  six  per  cent,  per  annum  shall  be  allowed  to  all 
creditors  of  the  United  States  for  supplies  furnished  or  services  done 
from  the  time  that  the  payment  became  due."  No  language  could 
be  more  express  or  free  from  doubt  than  this.  It  is  directly  appli- 
cable to  the  present  caso.  Dr.  Baird  had  rendered  services  to  the 
United  States,  for  which  he  was  entitled  to  half  pay  for  life.  His  half 
pay  became  due  at  the  expiration  of  a  year  from  the  time  of  his  reduc- 
tion, and  at  the  end  of  each  successive  year  thereafter.  The  resolu- 
tion was  passed  from  a  feeling  that  it  was  just  and  right  that  interest 
should  be  paid  from  the  time  the  half  pay  became  due,  and  it  was  a 
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Yvluntary  contract  on  the  part  of  the  United  States  constituting  a 
legal  claim  against  them  which  no  subsequent  legislation  could  re- 
lease without  the  assent  of  the  other  party.  It  may  be  added,  that  up 
to  the  year  1837,  there  was  paid  interest  on  1,510  claims  of  widows 
and  orphans,  and  claims  of  oflScers  for  personal  services,  the  statutes 
of  limitation  as  to  such  claims  having  been  suspended. 

The  proceedings  in  relation  to  the  claim  for  commutation  do  not 
appear  to  be  very  material  in  relation  to  the  case  in  its  present  posi- 
tion. On  the  23d  of  March,  1T83,  a  resolution  was  passed  providing 
that  the  officers  and  others  entitled  to  half  pay  for  life,  *^  shall  be 
entitled  to  receive  at  the  end  of  the  war  their  five  years'  full  pay,  in 
lieu  of  half  pay  for  life^  in  money — that  is,  specie— or  in  securities  on 
interest,  as  Congress  should  find  most  convenient."  On  the  28th  of 
January,  1T94,  Dr.  Baird  applied  for  the  benefit  of  this  provision, 
but  died  in  the  year  1805,  having,  as  is  said  in  the  report  of  the  Com- 
mittee of  Claims  of  the  5th  of  February,  1855,  *^  become  wearied  and 
disheartened  with  delay."  In  the  year  1818  his  son,  Thomas  H. 
Baird,  having  become  of  age,  petitioned  Congress  for  relief;  and  on 
the  3d  of  March,  1835,  the  committee  reported  that  ^*Dr.  Absalom 
Baird  was  entitled  to  the  benefit  of  the  provision  of  the  resolution  of 
the  iTth  of  January,  1781,  extending  the  grant  of  half  pay  for  life 
to  the  officers  of  the  hospital  department  and  medical  staff."  No 
action  was  had  upon  the  resolution  until  the  22d  of  June,  1836,  when 
an  act  was  passed  granting  five  years'  full  pay  as  commutation,  under 
the  resolution  of  1783,  but  without  interest. 

Now  this  claim  does  not  depend  for  its  validity  upon  any  admission 
contained  in  the  act  of  1836.  But  the  Congress  which  passed  that 
act  must  have  considered  that  Dr.  Baird  had  a  legal  claim  of  some 
kind,  otherwise  their  conduct  in  granting  him  five  years'  full  pay  was 
wholly  indefensible.  It  is,  however,  relied  upon  as  a  final  settlement 
of  the  claim.  Upon  any  principle  known  to  the  law,  this  position  is 
wholly  untenable.  It  is  easy  enough  to  declare,  ex  cathedra,  that  it 
was  a  final  settlement.  But  it  is  extremely  difficult  to  imagine,  in 
the  absence  of  all  evidence,  what  reasons  can  be  urged  for  holding 
that  the  payment  of  a  sum  of  money  is  of  itself  a  discharge  of  a  debt 
for  a  larger  amount.  A  plea  of  payment  of  a  small  sum  in  satisfac- 
tion of  a  larger  is  bad  even  after  verdict. — (2  Parsons  on  Contracts, 
130,  and  notes.)  This  principle  is  familiar  to  every  lawyer.  A  debt 
may  be  paid  by  a  fair  and  well  understood  compromise  carried  faith- 
fully into  effect.  But  here  there  was  no  compromise.  If  it  were  a 
case  between  individuals  n^one  would  dream  of  applying  such  a  term 
to  it.  The  United  States  are  either  bound  by  principles  of  law  appli- 
cable to  them,  or  they  are  not  so  bound.  If  they  are  not  bound, 
there  is  an  end  to  the  discussion,  for  then  all  reasoning  is  fruitless. 
If  they  are  bound  by  the  principles  of  law,  it  is  impossible  to  regard 
the  payment  of  five  years'  full  pay  without  interest  as  a  satisfaction 
of  this  claim.  There  is  no  evidence  that  either  party  so  regarded  it, 
and  unless  we  set  at  defiance  every  principle  of  law,  we  cannot  hold 
that  one  party  to  a  contract,  without  the  assent  of  the  other,  can  dis- 
charge his  debt  by  the  payment  of  a  smaller  sum  than  the  amount 
due. 
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If  A  owes  B  a  thousand  dollars  by  his  promissory  note,  payable  in 
ten  years,  with  interest,  and  if,  when  the  note  becomes  due,  A  pays 
five  hundred  dollars  on  the  note,  but  refuses  to  pay  the  remainder  and 
the  interest,  upon  the  principle  here  contended  for  the  payment  of 
five  hundred  dollars  discharges  the  debt.  Such  a  proposition,  to  be 
refuted,  needs  only  to  be  stated. 

If  Dr.  Baird  was  entitled  to  commutation  under  this  resolution,  he 
should  have  received  either  the  money  or  securities,  as  Congress  should 
find  most  convenient.  They  did  not  find  it  convenient  to  pay  the 
money  at  the  time,  and  of  course  he  was  entitletl  to  interest.  He 
asked  either  for  the  money  or  securities  on  interest,  but  Congress  per- 
mitted fifty-three  years  to  elapse  after  the  passage  of  the  resolution, 
and  then  gave  him  merely  the  sum  of  $2,400,  to  which  he  was  entitled 
in  the  year  1783.  Mr.  Keady's  report  of  the  5th  of  February,  1855, 
considers  only  the  question  whether  interest  should  be  allowed  on  the 
five  years'  full  pay  as  commutation  from  the  end  of  the  war,  the  time 
when  it  became  due,  and  tlie  committee  decide  that  interest  was  due. 
But  as  our  opinion  is  that  Dr.  Baird  was  entitled  to  half  pay  for  life, 
from  the  29th  of  March,  1781,  the  matter  relating  to  the  commuta- 
tion need  not  be  further  inquired  into. 

The  evidence  in  the  case  proves,  that  Dr.  Baird  was  surgeon  of  the 
regiment  of  artificers  from  the  20th  of  March,  1780,  and  served  in  that 
capacity  until  the  regiment  was  reduced  on  the  29th  of  March,  1781. 
It  is  admitted  by  the  solicitor,  and  the  evidence  proves,  that  the  case 
does  not  come  within  any  of  the  acts  or  resolutions  in  the  nature 
of  acts  of  limitation,  which  required  claims  to  be  presented  within  a 
specified  period,  and  is  not  barred  by  any  of  them.  It  is  admitted  that 
Dr.  Baird  died  on  the  27th  of  October,  1805 ;  and  it  is  proved  that  the 
claimant,  Thomas  H.  Baird,  was  appointed  administrator  of  his  estate 
on  the  9th  day  of  March,  1809. 

The  amount  of  Dr.  Baird's  half-pay  was  $240  per  annum,  payable 
at  the  end  of  eveiy  year.  He  was  entitled  to  this  sum  up  to  the  27th 
of  October,  1805,  the  day  of  his  death,  and  interest  on  the  payments 
as  they  became  due,  according  to  the  express  provisions  of  the  resolu- 
tion of  June  3,  1784.  There  was,  therefore,  due  him,  at  the  time  of 
his  death,  the  sum  of  $10,074  84 ;  upon  this  sum  interest  is  due  from 
the  27th  of  October,  1805,  until  the  1st  of  June,  1856,  deducting 
therefrom  the  sum  of  $2,400,  paid  under  the  act  of  1836,  and  we 
report  a  bill  accordingly. 

A  BILL  for  the  relief  of  Thoilflis  H.  Baird. 

Be  it  enacted  by  the  Senate  and  House  of  Representaiives  of  the 
Untied  States  of  America  in  Congress  assembled,  That  the  Secretary  of 
the  Treasury  be,  and  he  hereby  is,  directed,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  to  pay  to  Thomas  H.  Baird,  ad- 
ministrator of  the  estate  of  Absalom  Baird,  a  commissioned  surgeon 
in  the  army  of  the  revolution,  the  sum  of  ten  thousand  and  seventy- 
four  dollars  and  eighty-four  cents,  with  interest  thereon  from  the  27th 
day  of  October,  1805,  to  the  1st  day  of  June,  1856,  deducting  there- 
from the  sum  of  twenty-four  hundred  dollars,  paid  under  the  act  of 
Jane  23,  1836. 
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THOMAS  H.  BAIKD  vs.  THE  UNITED  STATES. 

Judge  Blackford's  dissenting  opinion. 

I  dissent  from  the  judgment  of  the  court  in  this  case. 
The  claimant  sues  as  administrator  of  one  Absalom  Baird,  deceased. 
One  of  the  claims  is  for  half  pay  for  life  of  the  intestate,  as  surgeon 
in  a  regiment  of  artificers  in  the  revolutionary  war.  The  petition 
charges  that  the  right  to  said  half  pay  commenced  on  the  29th  of 
March,  1781,  when  the  regiment  was  dissolved;  and  that  said  right 
to  half  pay  continued  until  October,  1805,  when  the  intestate  died. 
The  other  claim  is  for  interest  up  to  the  present  time,  on  the  annual 
payments  of  said  half  pay  as  they  respectively  fell  due,  the  first  of 
which  payments  is  charged  to  have  become  due  on  the  29th  of  March, 
1782. 

The  claimant's  brief  states,  that,  on  the  20th  of  March,  1780,  the 
intestate  '*  accepted  the  place  of  surgeon  to  Colonel  Baldwin's  regiment 
•  t' artificers,  in  which  corps  he  remained  until  the  11th  of  May,  1781, 
when  it  was  reduced,  and  the  officers  were  discharged."     The  claim, 
therefore,  originated  about  seventy-five  years  ago.     The  petition  con- 
tains the  following   statement:    *^That  by  the  ^commutation  act,' 
passed  23d  March,  1783,  it  was  provided  that  the  *  officers'  shall  have 
at  the  end  of  the  war  '  five  years'  full  pay  in  lieu  of  half  pay  for  life, 
ia  money  or  in  securities,  &c. — (See  Document  No.  42,  vol.  2,  for 
1837-'38,  and  Journal,  vol.  4,  p.  178.)     That  by  this  new  contract 
Dr.  Baird  became  entitled  not  only  to  the  arrears  then  due  him,  but 
also  to  five  years'  full  pay,  being  the  granted  commutation  of  his  half 
pay  for  life.     That  he  was  denied  the  benefit  of  this  substitution. 
Payment  was  refused,  and  after   repeated  demands  and  continued 
efforts  with  the  accounting  officers,  he,  at  len^ijth,  on  the  28th  of 
January,  1794,  presented  his  petition  to  Congress  for  relief. — (See 
House  Journal,  vol.  2,  p.  50.)     The  case  was  continued  without  action 
by  the  House  until  21st  December,  1796,  when  it  was  ordered  that 
Dr.  Baird  have  leave  to  withdraw  his  petition . '  * 

The  claimant  thus  shows  that  Dr.  Baird  himself  presented  this 
claim  to  Congress,  in  1794,  when  the  facts  and  resolves  of  Congress 
relative  to  the  corps  of  artificers  to  which  Dr,  Baird  belonged,  were 
recent,  and  were  no  doubt  well  understood.  The  application  then 
failed.  In  1790,  the  claims  of  the  office  is  of  said  corps  of  artificers, 
to  half  pay,  or  commutation  thereof,  were  presented  to  Congress ; 
when  their  petition  was  reported  against  by  the  Secretary  of  War, 
as  follows : 

^' War  Office,  March  19,  1790. 

^*The  Secretary  for  the  Department  of  War  to  whom  was  referred 
the  petition  of  Alexander  Power  and  others,  late  officers  of  the  regi- 
ment of  artillery  artificers,  reports : 

'*That  the  claim  of  the  late  officers  of  the  regiment  of  artillery 
artificers  for  half  pay,  or  the  commutation  thereof,  granted  to  the 
9fficer8  of  the  late  army,  was  several  times  submitted  to  the  United 
States  in  Congress  assembled,  and  received  their  decision  on  the  19th 
lay  of  October,  1785. 
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**That  the  principles  whereon  the  said  decision  was  founded,  will 
fully  appear  by  the  reports  of  the  late  commissioner  of  army  accountfl 
and  a  committee  of  Congress,  both  of  which  are  herewith  submitted. 
(Nos.  1  and  2.) . 

^^  That  the  said  decision  being  against  the  claim  of  the  said  officers 
of  artillery  artificers,  the  same  was  referred  to  the  commissioner  of 
army  accounts  to  take  order. 

''That  the  said  decision  appears  to  the  Secretary  of  War  to  have 
l)cen  conformable  to  the  several  previous  resolves  of  Congress  relative 
to  the  object  of  half  pay,  and  that  the  same  ought  to  be  final. 

''  That  the  petitioners  again  brought  forward  their  claim  to  Con- 
gress in  the  year  1788,  which  was  referred  to  the  subscriber,  whose 
report  is  herewith  submitted,  (No.  3,)  but  which  was  never  acted  upoa. 

"The  Secretary  of  War  embraces  this  occasion  respectfully  to  ob- 
serve, that  it  is  of  high  importance  to  adhere  generally  to  the  decisions 
of  the  late  Congress  on  the  subjects  of  claims  against  the  United  States. 

**That  he  conceives  no  judgment  of  this  nature  should  be  reversed, 
but  on  the  most  ample  proof  that  the  same  was  formed  on  a  misrepre- 
sentation of  facts  ;  but  that,  while  such  judgments  are  reversed  with 
great  caution,  constructive  judgments,  made  on  previous  resolves  of 
Congress,  ought  to  remain  fully  established. 

'"That  if  a  contrary  conduct  should  be  admitted,  the  accounts  hith- 
erto settled  by  the  United  States,  and  by  the  respective  States,  with 
individuals,  would  be  liable  to  revision  and  unlimited  confusion. 

*'That  when  the  abilities,  integrity,  and  liberality  of  the  former 
Congress  be  considered,  it  may  be  justly  presumed  that  individuals 
experienced  the  fairest  investigation  of  their  claims,  and  that  upright 
-decisions  were  formed  thereon. 

'*  That  with  respect  to  the  present  petition,  the  Secretary  of  War  is 
unable  to  perceive  any  new  facts  or  circumstances  of  such  a  nature  as 
to  require  a  repeal  of  the  former  decision  of  Congress  on  the  subject ; 
he  therefore  reports  the  following  resolve: 

^^Itesolved,  That  the  petition  of  the  late  officers  of  the  artillery  arti- 
ficers, for  the  commutation  of  the  half  pay,  cannot  be  granted,  the 
United  States  in  Congress  assembled  having  decided  against  the  same 
on  the  19th  of  October,  1785. 

"All  which  is  humbly  submitted  to  the  House  of  Representatives. 

''  H.  KNOX,  Secretary  of  War.'* 

This  report  of  the  Secretary  of  War,  and  the  reports  Nos.  1,2,  and 
5,  to  which  he  refers,  are  contained  in  a  book  called  '^  Revolutionary 
Claims,"  pa^es  120  to  124. 

We  have  then  the  reports  of  the  commissioner  of  army  accounts  and 
of  a  committee  of  Congress,  both  made  in  1785,  and  a  report  of  the 
Secretary  of  War,  made  in  1790,  against  the  validity  of  these  claims 
of  the  officers  of  the  corps  of  artificers.  There  is  also  the  fact,  stated 
in  the  petition,  that  Dr.  Baird  himself,  in  1794,  presented  a  petition 
to  Congress  for  relief,  and  that,  id  1796,  he  had  leave  to  withdraw  his 
petition.  This  construction  of  the  resolves  of  Congress  on  the  subject, 
idopted  between  sixty  and  seventy  years  ago,  near  the  times  of  their 
passage,  and  the  resolves  themselves  satisfy  me  that  Dr.  Baird's 
'Claim  cannot  be  sustained.    But,  \y^^vde%  the  above  facts,  there  is  a 
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decision  of  Congress  of  the  19th  of  Octoher,  1785,  referred  to  in  said 
report  of  the  Secretary  of  War,  Mr.  Knox,  which  is  a  positive  law 
against  all  such  claims  as  Dr.  Baird's — as  much  so  as  an  act  of  the 
present  Congress  against  them  would  be.  And  no  court  has  the 
power,  after  such  a  law,  to  allow  any  such  claim  against  the  govern- 
ment. Cx)ngre88,  indeed,  may  do  so,  but  it  is  only  because  Congress 
can  repeal  the  law. 

The  order  of  Congress,  in  1796,  ^^that  Dr.  Baird  have  leave  to 
withdraw  his  petition,"  and  the  previous  adverse  action  of  the  ao^ 
counting  officers,  put  his  claim,  as  a  surgeon  in  the  regiment  of  arti- 
ficers, to  rest  for  more  than  twenty  years.  But,  in  1818,  after  Dr. 
Baird's  death,  the  present  claimant  presented  the  same  claim  to  Con- 
gress. There  it  remained  until  1836,  when  the  following  act  was 
passed : 

'*  AN  ACT  for  the  relief  of  the  Ic^l  representatives  of  Dr  AbBalom  Baird. 

*'  Sec  1.  Be  it  enacted,  dtc,  That  the  proper  accounting  officers  of 
the  treasury  be,  and  they  are  hereby,  required  to  settle  the  account 
of  Doctor  Absalom  Baird,  deceased,  as  a  surgeon  in  the  regiment  of 
artificers  of  the  army  of  the  United  States  during  the  revolutionary 
war,  and  to  allow  his  legal  representatives  compensation  equal  to  five 
years'  full  pay  of  a  captain  of  infantry  in  the  service  of  the  United 
States,  on  coiitinental  establishment,  without  interest;  which  five 
years*  full  pay  is  the  commutation  for  his  half  pay  for  life,  to  be  paid 
to  the  legal  representatives  of  the  said  Absalom  Baird,  out  of  any 
money  in  the  treasury  not  otherwise  appropriated.  ^ 

'*  Approved  June  23,  1836.''— (6  Stat,  at  Large,  641.) 

The  five  years'  full  pay  of  a  captain  of  infantry,  which  was  the 
allowance  made  by  said  act,  amounted  to  two  thousand  four  hundred 
dollars. — fSee  resolution  of  Congress,  May  27,  1778.)  The  claimant 
admits  in  nis  petition  that  that  sum  was  paid  at  the  treasury  under 
said  act  of  1836. 

The  said  five  years'  full  pay  was  paid  as  a  compensation  for  said 
services  of  Doctor  Baird.  That  word  compensation,  which  the  act 
uses,  is  a  very  common  one.  It  means  recompense,  satisfaction^ 
amends.  So  that  the  five  years'  full  pay,  without  interest,  was  paid 
and  received  as  a  recompense  for,  or  in  satisfaction  of,  the  services  in 
question.  Again — the  act  of  1836,  after  allowing  said  compensation 
of  five  years'  full  pay,  says :  '^  which  five  years'  full  pay  is  the  com- 
mutation for  his  half-pay  for  life."  The  word  commutation  there- 
used  is  derived  from  the  Latin  word  canimuto,  which  means  *'  to  give- 
or  part  with  one  thing  for  another." — (Ainsworth.)  In  Webster'^ 
Dictionary,  the  word  commutation  is  said  to  mean  ^'  the  act  of  giving 
one  thing  for  another."  Johnson  and  others  give  the  same  defini- 
tion. Walker's  definition  of  the  word  commute,  is  *'  to  exchange,  to 
buy  off."  Therefore,  Congress^  by  the  act  of  1836,  paid  the  claim- 
ant five  years'  full  pay,  without  interest,  in  exchange  for  the  half  pay 
for  life;  or,  in  other  words,  Congress  satisfied  the  claim  of  half  pay 
for  life,  by  the  payment  of  five  years'  full  pay  without  interest. 

The  case^  therefore^  as  regards  this  act,  is  this :  The  clauuaut  a^ 
Bep.  27& 2 
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plied  to  Congress  for  payment  of  a  certain  claim  of  half  pay  for  life. 
A  law  was  passed  for  the  claimant's  henefit,  allowing  him  a  compen- 
sation equal  to  five  years'  full  pay,  without  interest ;  which  five  years' 
full  pay,  says  the  law,  is  the  commutation  of  the  half  pay  for  life.  The 
claimant  afterwards  received  at  the  treasury,  under  the  law  and  with- 
otU  objection,  the  said  five  years'  full  pay.  The  same  claimant  now 
demands  of  the  government  the  same  half  pay,  toith  hUerestj  before 
demanded,  deducting  said  sum  of  twenty-four  hundred  dollars.  My 
opinion  is,  that  the  payment  and  receipt  of  said  sum  of  money,  al- 
lowed the  claimant  by  the  act  of  1836,  is  a  bar  to  the  present  demand, 
were  it  otherwise  tenable. 

I  have  now  shown  that  Dr.  Baird  never  had  any  valid  claim  for 
half  pay  or  commutation.  He  was  a  medical  staff  officer  in  a  corps  of 
artificers ;  and  it  is  as  such  officer,  and  as  such  officer  only,  that  the 
•claim  is  presented.  If  he  was  hot  such  officer,  he  has  no  ])reten8ion 
to  the  half  pay  or  commutation  ;  and  if  he  was  such  officer,  he  had  no 
a*ight  to  either,  because  none  of  the  officers  of  the  corps  of  artificers 
had  any  such  right.  I  have  also  shown  that  even  supposing  there 
bad  been  a  valid  claim,  it  is  barred  by  the  compromise  act  of  1836, 

-  -and  the  payment  and  receipt  of  the  money  allowed  by  that  act.  The 
claimant  contends  that,  by  the  act  af  1836,  Congress  intended  only  to 
make  a  part  payment  of  twenty-four  hundred  dollars  on  the  claim, 
leaving  the  balance  to  be  settled  by  a  subsequent  Congress.  I  have 
no  idea  that  Congress  meant  any  such  thing.  They  meant,  as  I  think 
is  shown  in  this  opinion,  that  the  allowance  of  five  years'  full  pay, 
without  interest,  was  in  exchange  for  and  in  satisfaction  of  the  whole 

-  defiiand. 

For  the  foregoing  reasons  I  dissent  from  the  judgment  in  this  case. 
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AuociT  8,  1856. — Ordered  to  be  printed. 


Mr.  Wade  made  the  following 
REPORT. 

[To  accompany  Bill  S.  439.] 

The  Committee  of  Claims^  to  whom  was  referred  the  petition  of  George 
Jewetty  executor  of  Luther  Jewett,  deceaaedy  report : 

Luther  Jewett,  as  appears  from  the  memorial  and  papers,  was  col- 
lector of  customs  for  the  district  of  Portland  and  Falmouth,  in  the 
State  of  Maine,  from  1849  to  1853. 

In  July  1852,  he  was  directed  to  deposit  all  the  public  money  in 
his  hands  with  the  assistant  treasurer  at  Boston,  and  to  continue  so 
to  deposit  monthly  thereafter 

In  answer  to  these  instructions,  he  informed  the  department  that 
Messrs.  Longley  &  Co.  were  employed  by  the  banks  of  that  city  to 
convey  specie  to  Boston  at  25  cents  per  |1,000,  and  asks  if  he  shall 
employ  them  to  convey  the  government  money.  The  department 
answers,  that  the  expense  of  the  transportation  of  the  money  will  be 
an  allowable  charge  in  his  accounts.  He  accordingly  employed  Long- 
ley  &  Co.  upon  those  terms.  In  the  fall  of  the  same  year  Longley 
&  Co.  failed,  having  in  their  hands  (as  the  memorialist  alleges) 
$2,500  of  the  public  money,  which  they  had  received  from  flie  said 
collector,  for  transportation  to  Boston,  but  which  they  failed  to  de- 
posit with  the  assistant  treasurer. 

Jewett  charged  $1,000  of  this  sum  in  his  account  with  the  treasury, 
but  it  was  disallowed.  The  reason  assigned  for  not  charging  the 
whole  amount  was,  that  he  possessed  Longley's  receipt  for  that  sum, 
but  that  he  had  lost  or  mislaid  the  receipt  for  the  residue,  if  any  was 
given.  By  way  cff  supplying  thii?  deficiency,  the  claimant  files  a  let- 
ter of  the  deputy  collector,  in  which  he  states,  that  in  the  latter  part 
of  November,  1852,  the  collector  informed  him  that  he  had  sent  by 
Benjamin  Longley  $2,500  to  be  deposited  with  the  assistant  treasurer 
at  Boston.  This  statement  is  not  sworn  to  ;  and,  if  it  had  been,  it 
is  of  too  general  and  indefinite  a  character  to  be  regarded  as  evidence 
to  prove  the  facts  alleged  in  the  petition.  The  receipt  for  $1,000  is 
before  the  committee. 

There  is,  also,  before  the  committee  the  affidavit  of  George  Jewett, 
brother  and  executor  of  the  late  collector,  who  deposes,  "that  imme- 
diately after  Longley  &  Co's  failure,  which  occorred  the  last  of  Novem.- 
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ber  or  early  part  of  December,  1852,  Luther  Jewett  informed  me  that 
he  had  handed  Longley  &  Co.  |2,500,  to  be  deposited  with  the  United 
States  sub-treasurer  in  Boston,  and  he  feared  that  he  had  not  de- 
posited the  same.  And  I  further  testify,  that  Luther  Jewett  exerted 
himself  to  obtain  of  Longley  &  Co.,  after  their  failure,  said  sum — ^that 
18  to  say,  the  sum  of  $1,000,  for  he  believed  said  firm  would  exert 
their  energies  to  pay  this  sum,  and  if  he  demanded  the  $2,500  they 
would  not  make  any  exertion  to  pay,  for  it  would  be  out  of  their 
power  to  pay  so  large  a  sum.''  Deponent  knew  these  facts  from  daily 
conversations  with  his  brother.  He  further  testifies  that  Longley 
acknowledged,  in  his  presence,  the  receiving  said  $2,500  to  pay  to 
the  sub-treasurer,  and  that  he  had  converted  it  to  his  own  use.  De- 
ponent has  no  pecuniary  interest  in  the  case. 

Although,  by  the  act  of  1846,  the  failure  of  a  receiver  to  account 
for  the  public  money  received  by  him,  by  the  proper  vouchers,  is 
regarded  as  prima  facie  evidence  of  embezzlement,  (9  Stat.,  63,)  it 
has  been  the  practice  of  Congress,  in  cases  of  great  hardship,  where 
the  public  money  has  been  lost  without  any  fault  or  negligence  on 
the  part  of  the  receiver,  and  under  circumstances  over  which  he  could 
have  had  no  control,  and  where  no  want  of  care  and  diligence  could 
be  alleged,  to  interpose  and  assume  the  loss.  But  from  the  great 
danger  of  abuse  to  which  this  special  legislation  is  liable,  it  is  con- 
ceived to  be  essential  to  the  public  safety  that  the  utmost  strictness 
and  exactness  of  proof  should  be  required. 

In  this  case,  the  committee  being  satisfied  that  the  collector  used 
due  care  and  prudence  in  the  mode  adopted  for  depositing  the  public 
money  with  the  assistant  treasurer  as  directed,  and  that  it  was  lost 
without  any  fault  or  negligence  on  his  part,  report  a  bill  authorizing 
the  Secretary  of  the  Treasury  to  credit  the  amount  to  his  account, 
and  recommend  its  passage. 
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August  8,  1856. — Ordered  to  be  printed. 


Mr.  Brodhbad  made  the  following 
REPORT. 

[To  accompany  Bill  S.  440.] 

The  Committee  of  Claims,  to  whom  was  referred  the  report  of  the  Court 
of  Claims  in  the  case  of  Ernest  Fiedler,  report : 

This  is  a  claim  for  the  return  of  excess  of  duties  paid  on  a  quantity 
of  ammonia  imported  into  New  York,  to  the  amount  of  $392  90. 
The  principles  upon  which  the  claim  is  allowed  by  the  court  are  laid 
down  in  the  case  of  James  Beatty's  executor,  to  which  reference  i« 
made. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  8,  1856. — Ordered  to  be  printed. 


Mr.  Brodhead  made  the  following 

REPORT. 

[To  accompany  Bill  S.  441.] 

The  Committee  of  Claims,  to  whom  was  referred  the  report  of  the  Court 
of  Claims  in  the  case  of  Sturges,  Bennett  &  Co,,  report : 

Between  the  years  184*7  and  1851,  the  claimants  imported  a  large 
quantity  of  brandy  and  whiskey,  in  casks.  The  quantity  entered  and 
appearing  on  the  invoices  largely  exceeded  the  quantity  ascertained 
by  the  return  of  the  gangers.  Duties  were  levied  and  paid  on  the 
whole  invoice  quantity.  The  claim  is  for  a  return  of  the  money  paid 
as  duty  on  so  much  of  the  liquor  as  had  leaked  out  of  the  casks  on  the- 
voyage  of  importation,  as  shown  by  the  return  of  the  gangers.  After 
an  elaborate  examination  of  the  legal  principles  and  judicial  decisions 
bearing  upon  the  case,  the  court  hold  that  *Hhe  regulations  of  the 
Treasury  Department,  under  which  duties  were  levied  on  the  deficien- 
cies shown  by  the  return  of  the  gangers,  were  unlawful,  and  that  the 
petitioners  are  entitled  to  relief  against  the  United  States  for  the 
amount  so  levied." 

Judge  Blackford  dissents,  on  the  ground  ^^  that  the  duties  sued  for 
were  paid  without  protest." 

The  questions  raised  in  this  case  are  of  some  importance  to  the 
treasury  as  well  as  to  the  importers  ;  and  as  they  are  fiilly  and  ably 
examined  on  both  sides,  by  the  court  and  by  the  dissenting  judge — 
in  order  to  bring  the  subject  distinctly  to  the  notice  of  the  Senate,  the* 
committee  annex  to  this  report  the  several  opinions  delivered  in  the- 
case. 

The  bill  prepared  by  the  court  to  carry  their  opinion  into  effect  is^ 
herewith  reported  back  to  the  Senate,  without  amendment,  with  the 
recommendation  that  it  do  pass. 

STURGES,  BENNETT  &  CO.  vs,  THE  UNITED  STATES. 

The  opinion  of  the  court  was  delivered  by  Judge  Scarburgh. 

In  this  case  the  petitioners  allege  that,  during  the  years  184'7, 1848, 
1849,  1850,  and  1851,  they  imported  into  the  United  States  certain 
quantities  of  brandy  and  other  liquors,  in  casks,  and  paid  duties 
thereon  at  the  rate  of  one  hundred  ^er  centum,  not  only  on  the  value 
of  the  quantity  of  liquor  ascertained  by  gauge  to  be  contained  in  the 
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casks,  but  also  on  the  value  of  the  quantity  of  liquor  which  had  leaked 
out  of  the  casks  on  the  voyage  of  importation ;  and  that  they  claim  a 
return  of  the  moneys  exacted  from  them  as  import  duties  on  such  leak- 
age or  non-imported  liquors. 

The  petitioners  refer  in  their  petition  to  a  certified  statement  pre- 
pared by  the  collector  of  New  York,  by  order  of  the  Secretary  of  the 
Treasury,  for  a  particular  account  of  their  claims.  From  this  state- 
ment it  appears  that,  under  instructions  of  the  Secretary  of  the 
Treasury,  the  duties  upon  their  importations  were  levied  according  to 
their  invoice  value,  without  reference  to  deficiencies,  unless  arising 
from  accident  at  sea.  It  was  conceded,  in  the  argument  submitted  in 
this  case,  that  the  leakage  arose,  not  from  any  accident  at  sea,  but  from 
other  causes,  and  that  the  deficiency  was  ascertained  from  the  return 
^f  theguagers. 

The  act  of  Congress  entitled  * '  An  act  reducing  the  duty  on  imports, 
.and  for  other  purposes/'  approved  July  30,  A.  D.  1846,  imposed  a 
-duty  of  one  hundred  per  ceidum^  ad  valorem,  on  brandy  and  other 
spirits  distilled  from  grain  or  other  materials,  imported  from  foreign 
countries.  According  to  the  principles  settled  by  the  cases  of  Marriott 
V8.  Brune,  (9  How.  R.,  619,)  the  United  States  vs,  Southmayd,  (Ibid 
€37^)  and  Lawrence  vs.  Caswell,  (13  How.  R.,  488,)  this  duty  is  im- 
posed, not  upon  the  quantity  of  brandy  which  may  have  been  pur- 
chased abroad,  but  upon  the  quantity  which  actually  arrives  in  this 
country. 

In  the  case  of  Marriott  vs,  Brune,  duties  had  been  imposed  upon 
importations  of  sugar  and  molasses  made  after  the  act  of  1846,  accord- 
ing to  the  invoice  quantity;  but  the  report  of  the  weighers  and 
^augers  showed  a  deficiency  between  that  quantity  and  the  quantity 
actually  imported.  Mr.  Justice  Woodbury,  who  delivered  the  opinion 
of  the  court,  said:  **  The  general  principle  applicable  to  such  a  case 
•■would  seem  to  be,  that  revenue  should  be  collected  only  from  the 
^quantity  or  weight  which  arrives  here.  That  is,  what  is  importedr- 
tOT  nothing  is  imported  till  it  comes  within  the  limits  of  a  port. — (See 
cases  cited  in  Harrison  vs.  Vose,  9  Howard,  372.)  And  by  express 
provision  in  all  our  revenue  laws,  duties  are  imposed  only  on  imports 
from  foreign  countries;  or  the  importation  from  them,  or  what  is  im- 
ported.—(5  Stat,  at  Large,  548,  558.)  The  very  act  of  1846,  under 
consideration,  imposes  the  duty  on  what  is  ^  imported  from  foreign 
countries.' — (p.  68.)  The  Constitution  uses  like  language  on  this  sub- 
ject.— (Art  I,  §§  8,  9.)  Indeed,  the  general  definition  of  customs  con- 
firms this  view;  for,  says  McCuUoch,  (vol.  I.,  p.  548,)  *  customs  are 
duties  charged  upon  commodities,  upon  their  being  imported  into,  or 
exported  from  a  country.' 

'*As  to  imports,  they,  therefore,  can  cover  nothing  which  is  not 
actually  brought  into  our  limits.  That  is  the  whole  amount  which  is 
entered  at  the  custom-house ;  that  is  all  which  goes  into  the  consump- 
tion of  the  country ;  that,  and  that  alone,  is  what  comes  in  competi- 
tion with  our  domestic  manufactures ;  and  we  are  unable  to  see  any 
principle  of  public  policy  which  requires  the  words  of  the  act  of  Con- 
gress to  be  extended  so  as  to  embrace  more. 

'^  When  the  duty  was  specific  on  this  article,  being  a  certain  rate 
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per  pound,  before  the  act  of  1846,  it  could,  of  course,  extend  to  no  larger 
number  of  pounds  than  were  actually  entered.  The  change  in  the 
law  has  been  merely  in  the  rate  and  form  of  the  duty,  and  not  in  th** 
quantity  on  which  it  should  be  assessed. 

"  On  looking  a  little  further  into  the  principles  of  the  case,  it  will 
be  seen  that  a  deduction  must  be  made  from  the  quantity  shipped 
abroad  whenever  it  does  not  all  reach  the  United  States,  or  we  shall 
in  truth  assess  here  what  does  not  exist  here.  The  collection  of  reve- 
nue on  an  article  not  existing,  and  never  coming  into  the  country, 
would  be  an  anomaly,  a  mere  fiction  of  law,  and  is  not  to  be  counten- 
anced where  not  expressed  in  acts  of  Congress,  nor  required  to  enforce 
ja«t  rights/' 

The  same  doctrine  is  directly  applied  to  importations  of  brandy,  in 
tie  case  of  Lawrence  vs,  Caswell. 

It  is,  moreover,  held  in  these  cases,  that  the  quantity  actually  im- 
ported is  to  be  ascertained  by  the  ganger's  return.  In  the  case  of 
Lawrence  vs.  Caswell,  the  question  whether  the  duty  ought  to  be  com- 
puted on  the  quantity  stated  in  the  invoices,  or  on  the  contents  as 
ascertained  by  the  ganger's  return,  was,  in  ter)n8,  considered  by  the 
court,  and  the  decision  was,  that  the  duty  ought  to  be  computed  on 
the  latter,  and  that  this  question  was  substantially  the  same  with  that 
decided  in  the  case  of  Marriott  vs,  Brune.  It  may  be  true,  as  sug- 
gested by  the  solicitor,  that  there  is  no  mode  in  which  the  quantity  im- 
ported can  be  ascertained  with  absolute  certainty ;  but  there  can  be  no 
doubt,  we  think,  that  the  decision  of  the  Supreme  Court,  recognizing  the 
measurement  by  gauge,  as  the  proper  legal  method  for  that  purpose, 
is  in  conformity  both  to  the  acts  of  Congress  and  to  the  usage  of  the 
government  of  the  United  States,  for  more  than  half  a  century. 

It  is  apparent,  therefore,  that  the  duties  now  sought  to  be  reclaimed 
were  paid  upon  brandies  not  actually  imported,  and,  consequently, 
that  they  were  not  imposed  by  law.  If,  therefore,  the  petitioners  be 
not  entitled  to  relief,  it  is  not  because  they  have  not  paid  the  United 
States  money  which  the  acts  of  Congress  did  not  require  them  to  pay, 
but  because  they  paid  it  under  such  circumstances  as  took  from  them 
the  right  to  require  its  repayment. 

Prior  to  the  act  of  March  3,  A.  D.  1839,  an  importer  might  main- 
tain an  action  for  the  recovery  of  an  excess  of  duties,  or  for  the  re- 
covery of  duties  illegally  exacted,  against  a  collector  in  two  classes  of 
cases ;  (1)  where  the  payment  was  made  for  unascertained  or  estimated 
duties  ;  and  (2)  where  it  was  made  under  protest.     These  two  classes 
are  distinctly  recognized  by  Daniel,  J.,  in  the  opinion  delivered  by 
him  for  the  majority  of  the  court,  in  the  case  of  Carey  vs.  Curtis,  3 
How.  R.,  241,  he  said:   ^'It  will  be  remembered  that  the  two  principal 
cases  in  which  collectors  have  claimed  the  right  to  retain  have  been 
those  of  unascertained  duties,  and  of  suits  brought,  or  threatened 
to  be  brought,  for  the  recovery  of  duties  paid  under  protest.     It  is 
matter  of  history,  that  the  alleged  right  to  retain  on  these  two  ac- 
counts had  led  to  great  abuses  and  to  much  loss  to  the  public  ;  and 
it  is  to  these  tioo  subjects,  therefore,  that  the  act  of  Congress  particu- 
larly addresses  itself."     Again:  '^ Besides  the  litigation  sp<^en  of, 
and  which  is  said  to  lead  to  this  result,  is  a  litigation  for  duties  paid 
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under  protest,  and  not  for  over  payment  of  unascertained  duties." — (3 
How.  R.,  243.)  Again:  '^Independently  of  this  statute,  the  collector 
might  have  been  sued  for  over  payments  on  unascertained  duties,  as 
well  as  for  duties  paid  under  protest.  And  it  can  hardly  be  reconciled 
with  reason  or  consistency  that  Congress  designed  to  preserve  the  right 
of  suit  in  the  one  case,  and  to  deny  it  in  the  other.  Yet,  if  these 
words  have  the  force  contended  for  by  the  defendant  in  error,  they 
give  the  right  of  action  against  the  collector  for  duties  paid  under 
protest  only,  leaving  the  party  who  has  overpaid  unascertained  and 
estimated  duties  no  remedy  but  that  of  resorting  to  the  Secretary  of 
the  Treasury."— (Ibid,  244.) 

The  eflfect  of  the  act  of  March  3,  A.  D.  1839,  was  to  take  away  the 
right  of  action  against  collectors  in  both  these  classes  of  cases. — (Gary 
vs.  Curtis,  3  How.  R.,  236.)     But  by  way  of  compensation  to  the  im- 
porter for  the  loss  of  his  remedy  by  action,  this  act  made  it  the  duty 
of  the  Secretary  of  the  Treasury,  whenever  it  should  be  shown  to  hie 
satisfaction  that  in  any  case  of  unascertained  duties,  or  duties  paid 
under  protest,  more  money  had  been  paid  to  the  collector,  or  the 
person  acting  as  such^  than  the  law  required  should  have  been  paid,  ^ 
to  take  the  prescribed  measures  to  have  it  refunded  to  the  person 
entitled  to  the  over  payment.     It  may  be  proper  to  remark  at  this 
point,  (1)  that  this  act  did  not  in  any  way  affect,  or  propose  to  affect, 
the  right  of  the  party  making  an  over  payment,  in  any  case  therein 
mentioned,  to  repayment ;  and  (2)  that  the  power  which  it  confers 
upon  the  Secretary  of  the  Treasury  is  purely  administrative,  and  in 
no  sense  ywrficfaZ.     If,  therefore,  under  this  act,  an  importer,  in  a  case 
either  of  unascertained  duties,  or  of  duties  paid  under  protest,  paid 
to  a  collector  more  money  than  he  was  by  law  required  to  pay,  but  * 
could  not  show  to  the  satisfaction  of  the  Secretary  of  the  Treasury  that 
he  had  done  so,  he  was  without  any  enforceable  remedy ;  but,  never- 
theless, the  action  of  the  Secretary  of  the  Treasury  not  being  jtwitaal 
but  merely  administrative ,  the  implied  contract  of  the  United  States 
to  refund  to  the  importer  what  had  been  taken  or  detained  from  him 
without  authority  of   law   still    remained,   unsatisfied    and   undis- 
charged. 

Soon  after  the  decision  in  the  case  of  Cary  vs.  Curtis  was  made,  the 
act  of  February  26,  A.  D.  1845,  was  passed.  What  changes  in  the 
law  were  effected  by  it?  First,  it  restored  sub  modo  the  right  of 
action  against  a  collector  in  cases  of  duties  paid  under  protest ;  and, 
second,  it  required  the  protest  to  be  made  in  writing,  and  signed  by 
the  claimant  at  or  before  the  payment  of  the  duties,  setting  forth  dis- 
tinctly and  specifically  the  grounds  of  objection  to  the  payment  thereof. 
It  is  as  follows:  **  That  nothing  contained  in  the  second  section  of  the 
act  entitled  'An  act  making  appropriations  for  the  civil  and  diplomatic 
expenses  of  government  for  the  year  one  thousand  eight  hundred  and 
thirtyniine,'  approved  on  the  third  day  of  March  one  thousand  eight 
hundred  and  thirty-nine,  shall  take  away,  or  be  construed  to  take 
away  or  impair,  the  right  of  any  person  or  persons,  who  have  paid, 
or  shall  hereafter  pay  money,  as  and  for  duties,  under  protest,  to  any 
collector  of  the  customs,  or  other  person  acting  as  such,  in  order  to 
obtain  goods,  wares,  or  meic\i«txv^YL^,\Ki\^oTtQd  by  him  or  them,  or  on 


STURGES,   BENNETT    AND   COMPANY.  6 

liifl  or  their  account^  which  duties  are  not  authorized  or  payable,  in 
part  or  in  whole,  by  law ;  to  maintain  any  action  at  law  against  such 
collector,  or  other  person  acting  as  such ;  to  ascertain  and  try  the 
legality  and  validity  of  such  demand  and  payment  of  duties,  and  to 
have  a  right  to  a  trial  by  jury  touching  the  same,  according  to  the 
due  course  of  law.  Nor  shall  any  thing  contained  in  the  second  sec- 
tion of  the  act  aforesaid  be  construed  to  authorize  the  Secretary  of 
the  Treasury  to  refund  any  duties  paid  under  protest ;  nor  shall  any 
action  be  maintained  against  any  collector,  to  recover  the  amount  of 
duties  80  paid  under  protest,  unless  the  said  protest  was  made  in 
writing,  and  signed  by  the  claimant,  at  or  before  the  payment  of  said 
duties,  setting  forth  distinctly  and  specifically  the  grounds  of  objection 
to  the  payment  thereof. — (5  Stat,  at  Large,  p.  727.) 

But  that  act  is  silent  upon  the  subject  of  unascertained  duties.  It 
mentions  only  duties  paid  under  protest.  It  is  wholly  inapplicable, 
therefore,  to  unascertained  duties  ;  and  the  rights  of  an  importer,  in 
reference  to  the  latter,  remain  the  same  after  as  they  were  htfort  the 
passage  of  that  act. 

The  only  remaining  act  of  Congress  at  all  connected  with  this  sub- 
ject is  the  act  of  August  8,  A.  D.  1846.  The  second  section  of  that 
act  is  as  follows :  ''That  the  Secretary  of  the  Treasury  be,  and  he  is 
hereby,  authorized,  out  of  any  money  in  the  treasury  not  otherwise 
appropriated,  to  refund  to  the  several  persons  entitled  thereto  such 
sums  of  money  as  have  been  illegally  exacted  by  collectors  of  the  cus- 
toms, under  the  sanction  of  the  Treasury  Department,  for  duties  on 
imported  merchandise,  since  the  third  of  March,  eighteen  hundred 
and  thirty-three:  Provided,  That,  before  any  such  refunding,  the 
Secretary  shall  be  satisfied,  by  decisions  of  the  courts  of  the  United 
States  upon  the  principles  involved,  that  such  duties  were  illegally 
exacted  :  And  provided,  also,  That  such  decisions  of  the  courts  shall 
have  been  adopted  or  acquiesced  in  by  the  Treasury  Department  as  its 
rule  of  construction." — (9  Stat,  at  Large,  p.  84.) 

That  statute  has  no  application  to  unascertained  duties.  It,  in 
terms,  applies  only  to  duties  illegally  exacted.  Now,  unascertained 
duties,  in  the  strictest  sense  of  those  terms,  certainly  as  applicable  to 
a  case  like  the  one  now  under  consideration,  are  not  illegally  exacted. 
There  can  be  no  illegality  as  respects  them,  except  in  the  detention 
of  the  over  payment  after  the  true  amount  of  duties  has  been  legally 
ascertained. 

When  an  entry  is  made,  the  collector,  jointly  with  the  naval  officer, 
or  alone  where  there  is  none,  is  required  by  law  to  make  a  gross  esti- 
mate of  the  amount  of  duties  on  the  goods  entered  ;  and  if  the  goods 
be  entered  for  home  consumption,  and  not  warehoused,  no  permit  will 
be  granted  for  landing  them  until  such  estimated  duties  are  paid. — 
(1  Stat,  at  Large,  p.  664,  §  49 ;  1  Ibid.,  p.  673,  §  62 ;  9  Ibid.,  p.  53, 
§  1.)  And,  if  it  be  necessary,  in  order  to  ascertain  the  duties  thereon, 
to  weigh,  gauge,  or  measure  the  goods,  they  cannot,  without  the  con- 
sent of  the  proper  officer,  be  removed  from  the  place  where  they  are 
landed  before  they  have  been  weighed,  gauged,  or  measured  ;  and  if 
spirits,  before  the  proof,  or  quality  and  quantity  thereof  are  ascer- 
tained and  marked  thereon,  by  or  under  the  direction  of  the  proper 
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officer  for  that  purpose. — (1  Stat,  at  Large,  p.  665,  §  51.)  So  far, 
therefore,  from  unascertained  duties  being  duties  illegally  exacted, 
they  are  always  demanded  and  paid  in  strict  conformity  to  law.  The 
very  terms  imply  that  duties  are  to  some  extent  imposed  and  payable 
in  the  particular  case,  but  that  the  true  amount  is  unknown  and  un- 
determined at  the  .time  of  payment.  The  law,  in  its  requirements 
upon  this  subject,  looks  both  to  the  security  of  the  United  States  and 
to  the  interests  of  the  importer.  The  just  demands  of  the  United 
States  are  secured  by  the  payment  of  the  estimated  duties,  and  the 
goods  are  liberated  without  any  unnecessary  delay,  so  that  they  may 
at  once  go  into  the  possession  of  the  importer  and  enter  into  his  busi- 
ness. But  the  object,  as  regards  the  United  States,  is  to  secure  their 
just  demands^  and  nothing  more  ;  and  the  payment  is  made  under  an 
implied  contract  on  the  part  of  the  United  States  that  the  excess,  if 
any,  beyond  the  amount  of  duties  actually  imposed  by  law,  shall 
be  refunded  to  the  importer.  There  can  be  no  doubt,  then,  that,  in 
in  the  legal  sense,  unascertained  duties  are  never  illegally  exacted, 
and,  consequently,  that  the  second  section  of  the  act  of  August  8,  A. 
D.  1846,  does  not  apply  to  them.  < 

According  to  these  principles,  the  case  under  consideration  is  in  its 
nature  a  case  of  unascertained  duties;  but  it  is  insisted,  on  the  part 
of  the  United  States,  that  at  the  time  when  the  importations  which  it 
embraces  were  made,  the  duties  thereon,  under  a  regulation  of  the 
Treasury  Department,  were  required  to  be  computed  on  the  invoice 
quantity,  and  that  the  duties  in  question  were,  therefore,  ascertained 
at  the  time  of  their  payment.  Without  pausing  to  inquire  whether 
the  consequences  deduced  from  this  regulation  would  necessarily  have 
followed,  it  is  sufficient  to  remark  that  the  regulation  itself  was  in 
conflict  with  law,  and  invalid. — (Marriott  vs,  Brune;  The  United 
States  V8,  Southmayd;  Lawrence  vs.  Caswell.)  *^The  Secretary  of  the 
Treasury  is  bound  by  the  law,  and  although,  in  the  exercise  of  his 
discretion,  he  may  adopt  necessary  forms  and  modes  of  giving  effect 
to  the  law,  yet  neither  he,  nor  those  who  act  under  him,  can  dispense 
with  or  alter  any  of  its  provisions.  It  would  be  a  most  dangerous 
principle  to  establish,  that  the  acts  of  a  ministerial  officer,  when  done 
in  good  faith,  however  injurious  to  private  rights  and  unsupported  hy 
law,  should  afford  no  ground  for  legal  redress."  Per  Mr.  Justice 
McLean,  in  Tracy  vs.  Swartwout,  10  Peters  R.,  95:  ^^ Any  instruc- 
tions from  the  Treasury  Department  could  not  change  the  law."  Per 
Mr.  Justice  Thompson,  in  Elliott  vs.  Swartwout,  10  Peters  R.,  153: 
^^  The  various  circulars  from  the  Treasury  Department  which  have 
been  referred  to,  and  which  have  been  construed  in  some  cases  to  per- 
mit the  deduction  of  the  quantity  not  really  arriving  in  this  country, 
and  in  others  to  forbid  it,  are  entitled  to  much  respect  in  deciding  on 
the  true  meaning  of  the  revenue  laws.  But  when  contradictory  or 
obscure,  they  furnish  less  aid,  and  are  never  decisive  or  incontrolla- 
ble."  Per  Mr.  Justice  Woodbury,  in  Marriott  vs.  Brune,  9  How.  R., 
634,  635:  ^^The  orders  as  well  as  the  opinions  of  the  head  of  the 
Treasury  Department,  expressed  in  either  letters  or  circulars,  are 
entitled  to  much  respect,  and  will  always  be  duly  weighed  by  this 
court;  but  it  is  the  laws  which  are  to  govern,  rather  than  their  opin- 
ions of  them^  and  importers,  in  cases  o9  doubt,  are  entitled  to  have 
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their  right  settled  by  the  judicial  exposition  of  those  laws,  rather 
than  by  the  views  of  the  department."  And  though,  as  between  the 
custom-house  officers  and  the  department,  the  latter  must  by  law  con- 
trol the  course  of  proceeding,  (5  Stat,  at  Large,  566,)  yet,'  as  be- 
tween them  and  the  importer,  it  is  well  settled  that  the  legality  of 
all  their  doings  may  be  revised  in  the  judicial  tribunals. — (Tracy  et 
al.  vs.  Swartwout,  10  Peters  95 ;  United  States  vs,  Lyman,  1  Mason, 
C.  C,  504;  Opinions  of  Attorneys  General,  1015.")  Per  Mr.  Justice 
Woodbury,  in  Greely  vs.  Thompson,  10  How.  R.,  234:  ^'The  regu- 
lation of  the  Treasury  Department  referred  to  by  the  Solicitor  cannot, 
therefore,  have  the  influence  or  effect  claimed  for  it  in  his  argument. 
The  duties  in  question  here  were,  in  their  nature,  under  the  acts  of 
Congress,  unascertained  at  the  time  of  their  payment,  and  no  regula- 
tion of  the  Treasury  Department  could  deprive  the  petitioners  of  the 
right  vested  in  them  by  law  so  to  consider  and  treat  them.  The  obvi- 
ous reason  is,  that  no  such  regulation  can  change  the  supreme  law  of 
the  land. 

This,  then,  being  a  case  of  unascertained  duties,  it  was  competent 
for  the  Secretary  of  the  Treasury,  under  the  act  of  March  3,  A.  D. 
1839,  which  for  this  purpose  is  still  in  force,  if  it  had  been  shown  to 
his  satisfaction  that  more  money  had  been  paid  to  the  collector  than 
the  law  required  should  have  been  paid,  to  have  taken  the  measures 
prescribed  by  that  act,  to  have  it  refunded  to  the  petitioners.  But 
this,  the  petitioners  allege,  he  has  refused  to  do,  upon  the  grounds 
that  no  protest  was  made,  and  that  a  portion  of  the  claim  was  barred 
by  the  statute  of  limitations.  The  petitioners,  therefore,  are  entitled 
to  relief,  unless  the  action  of  the  Secretary  of  the  Treasury  is  conclu- 
sive against  them.  We  have  already  stated  that  the  power  of  the 
Secretary  of  the  Treasury  under  that  act  is  purely  administrative,  and 
in  no  sense  judicial.  This  is  sufficiently  obvious  from  the  very  terms 
of  the  act.  It  did  not  vest  the  Secretary  of  the  Treasury  with  the 
power  of  deciding  upon  the  rights  of  the  claimant,  except  to  the  ex- 
tent that  he  might  be  required  to  act  upon  them.  It  made  it  a  con- 
dition precedent  to  the  party's  right  to  the  Secretary's  warrant  upon 
the  treasurer  for  the  over-payment,  that  he  should  satisfy  the  former, 
that  his  claim  belongs  to  one  of  the  classes  mentioned  in  the  act,  and 
was  well  founded.  This  mode  of  redress  was  thus  conditioned  and 
restrained,  and  for  wise  and  good  reasons.  It  would  not  have  been 
either  proper  or  politic  to  have  authorized  a  payment  out  of  the  public 
treasury  to  a  party  whose  rights  had  not  been  regularly  adjudicated 
and  legally  ascertained,  except  upon  the  very  condition  imposed  by 
the  statute,  that  he  should  show  to  the  satisfaction  of  the  head  of  the 
Treasury  Department  that  his  case  was  one  for  which  the  statute 
meant  to  provide.  It  was  not  designed  that  he  should  obtain  relief 
from  a  mere  ministerial  officer,  unless  his  case  was  shown  to  be  one 
on  which  such  officer  could  act  with  entire  safety  to  the  public  in- 
terests. If  he  failed  to  show  such  a  case,  then  he  failed  to  obtain  the 
benefits  of  the  statutory  remedy ;  but  it  was  not  designed  that  his 
rights  should  be  otherwise  aflfected.  The  implied  contract  of  the 
United  States,  in  a  case  of  unascertained  duties,  to  refund  the  over- 
payment, would  still  continue  in  full  vigor,  the  decision  of  the  Secra 
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tary  of  the  Treasury,  affecting  merely  his  own  official  action,  and 
nothing  more.  And  it  is  no  answer  to  this  view,  that  in  such  a  case 
the  party  was  without  remedy,  except  hy  an  appeal  to  the  legislative 
department  of  the  government ;  for  if  that  were  sufficient,  then  there 
would  be  but  few  cases  of  contract  of  which  this  court  could  take  cog- 
nizance. 

Let  an  order  be  made  authorizing  the  taking  of  testimony  in  this 
case. 


STURGES,  BENNETT  &  CO.  vs.  THE  UNITED  STATES. 

Scarburgh,  J.,  delivered  the  opinion  of  the  court. 

In  the  years  1847,  1848,  1849,  1850,  and  1851,  the  petitioners  im- 
ported large  quantities  of  brandy  and  whiskey  in  casks.  The  quan- 
tity enterea  and  appearing  on  the  invoices  largely  exceeded  the  quan- 
tity ascertained  by  the  return  of  the  guagers,  and  under  a  regulation 
of  the  Treasury  Department,  then  existing,  duties  were  levied  on  the 
whole  invoice  quantity,  without  making  any  deduction  for  deficiencies 
flhown  by  the  returns  of  the  gangers.  The  several  sums  of  money 
paid  by  the  petitioners  on  such  deficiencies  amounted  to  the  sum  of 
two  thousand  and  sixty-eight  dollars. 

When  this  court  considered  the  question  whether  testimony  should 
be  ordered  in  this  case,  it  was  assumed  that  on  the  entries  the  duties 
were  paid  at  estimated  or  unascertained  duties.  We  then  held,  that 
the  regulations  of  the  Treasury  Department,  under  which  duties  were 
levied  on  the  deficiencies  shown  by  the  returns  of  the  gaugers,  was 
unlawful,  and  that  the  petitioners  are  entitled  to  relief  against  the 
United  States  for  the  amount  so  levied. 

It  now  appears  from  the  evidence  that  much  the  larger  portion  of 
the  brandy  and  whiskey  imported  by  the  petitioners  was  warehoused, 
and  that  the  duties  on  the  deficiencies  in  such  importations  were  paid 
on  the  redelivery  of  the  liquors  to  them  from  the  warehouses.  The 
act  of  August  6,  A.  D.  1846,  establishing  the  warehousing'  system, 
requires  the  goods  warehoused  ^*  to  be  kept  with  due  and  reasonable 
care,  at  the  charge  and  risk  of  the  owner,  importer,  consignee,  or 
agent,  and  subject  at  all  times  to  their  order,  upon  payment  of  the 
proper  duties  and  expenses,  to  be  ascertained  on  due  entry  thereof,  for 
warehousing,  and  to  be  secured  by  a  bond  of  the  owner,  importer,  or 
consignee,  with  surety  or  sureties  to  the  satisfaction  of  the  collector, 
in  double  the  amount  of  the  said  duties,  and  in  such  form  as  the  Sec- 
retary of  the  Treasury  shall  prescribe.'* — (9  Stat,  at  L.,  p.  53.)  The 
condition  of  the  bond  prescribed  by  the  Secretary  of  the  Treasury, 
under  this  act,  is  as  follows:  ^^The  condition  of  this  obligation  is 
such,  that  if  the  above  bounden  (here  insert  the  names  of  the  principal 
and  sureties,)  or  either  of  them,  or  either  of  their  heirs,  executors,  or 
administrators,  shall,  and  do,  at  or  before  the  end  of  one  year,  to  be 
computed  from  the  day  on  which  the  goods,  wares,  and  merchandise 
entered  for  warehousing  by  or  for  the  above  bounden,  (insert  the 
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name  of  the  principal,)  as  imported  in  the , master, 

from ,  as  per  entry,  made  at  the  port  of '^  (insert  the 

first  port  of  entry,)  and  dated  the day  of ,  in  the  year 

aforesaid,  shall  have  been  deposited  thereat  in  public  store,  wel]  and 
truly  pay,  or  cause  to  be  paid,  unto  the  collector  of  the  customs  for 

the  port  of ,  for  the  time  being,  the  sum  of -j-fo  dollars, 

or  the  amount  of  the  duties  to  be  ascertained  as  due  and  owing 
on  the  aforesaid  goods,  wares,  an^  merchandise,  or  shall  otherwise 
secure,  or  cause  the  amount  of  said  duties  to  be  secured,  conformably 
to  law,  then  this  obligation  to  be  void ;  else  to  remain  in  full  force 
and  virtue." — (1  Mayo's  Synopsis,  p.  331.) 

The  regulation  of  the  Treasury  Department,  which,  during  the 
whole  period  embraced  by  the  importations  made  by  the  petitioners, 
required  the  collector  to  exact  duties  on  the  invoice  quantity  of  liquors 
imported,  without  making  any  deduction  for  deficiencies  which  might 
appear  by  the  returns  of  the  gangers,  originated  in  a  misconstruction 
of  the  tariflf  act  of  1846,  and  was,  therefore,  invalid. — (Marriott  V8. 
Brnne,  9  How.  R.,  619;  United  States,  vs.  Southmayd,  ibid.,  63*7; 
Lawrence  vs.  CaswelU,  3  How.  R.,  488.) 

We  have  heretofore  held  in  this  case,  that  the  act  of  February  26, 
A.  D.  1845,  (5  Stat,  at  L.,  p.  727,)  is  not  applicable  to  a  case  of  un- 
ascertained duties ;  and  in  the  case  of  James  Beatty's  executor  vs. 
The  United  States,  we  held  that  the  want  of  a  protest  does  not  bar  a 
party's  claim  against  the  United  States  for  overpaid  duties. — (See, 
also,  the  opinion  of  this  court  in  the  cases  of  William  W.  Spence  and 
Andrew  Reid  vs.  the  United  States,  and  David  Wood  vs.  the  United 
States.) 

The  question  now  presented  is  not  precisely  the  same  as  that  here- 
tofore considered  and  decided  in  this  case,  or  as  the  questions  consid- 
ered and  decided  in  the  cases  of  Beatty  vs.  The  United  States,  Spence 
and  Reid  vs.  The  United  States,  and  Wood  vs.  The  United  States. 
We  are  now  for  the  first  time  called  upon  to  consider  whether  a  party 
who,  on  the  re-delivery  to  him  of  warehoused  goods,  pays  without 

{)rote8t  duties  not  imposed  by  law,  but  which  are  exacted  by  the  col- 
ector,  is  entitled  to  relief  against  the  United  States. 

Considering  the  question  now  presented  under  the  aspect  most  un- 
favorable to  the  petitioners,  it  may  be  thus  stated :  Can  money  paid 
for  duties  not  imposed  by  law,  with  a  knowledge  of  all  the  facts,  but 
under  a  mutual  mistake  of  the  law — both  parties  having  the  law  in 
contemplation,  and  in  good  faith  meaning  to  conform  to  it,  but  acting 
under  a  misconstruction  which  was  ascertained  by  subsequent  decisions 
of  the  Supreme  Court  of  the  United  States — bo  recovered  back  ?  That 
money  thus  paid  cannot  be  conscientiously  retained,  is  a  proposition 
which  no  honest  mind  can  resist.  Its  retention  can  be  excused  only 
on  the  ground  of  positive  law.  There  is  no  room  for  the  slightest 
doubt  that  in  this  instance  the  money  was  paid  under  the  influence 
of  the  mistake  just  described,  and,  to  our  minds  it  is  obvious  that  if 
there  be  no  right  of  repetition,  the  law  sanctions  the  doctrine  that 
the  property  of  one  man  can  be  acquired  by  another,  without  the  con- 
sent or  fault  of  the  owner.  This  cannot  be.  **It  is  an  universal 
principle,  founded  in  reason,  that  no  one  is  entitled  to  have  or  retain 
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that  which  ex  cequo  et  bono  helongs  to  another ;  a  principle  found  in 
every  code,  and  circumscribed  in  its  application  only  by  positive  rules, 
founded  on  the  convenience  and  the  necessities  of  mankind." — (Per 
Johnson,  J.,  in  Lawrence  V8  Beaubien,  2  Bailey  E.,  648.) 

We  do  not  mean  to  assert  the  broad  proposition  that  money  paid 
under  a  mere  mistake  of  the  law  can  be  recovered  back.  On  the  con- 
trary, there  can  be  no  doubt  that  if  it  be  paid  in  discharge  of  a  debt 
contracted  during  infancy,  or  of  a 'debt  which  would  otherwise  have 
been  barred  by  the  statute  of  limitations,  or  where  any  merely  legal 
defence  existed  against  a  claim  for  the  money  and  it  may  be  honestly 
retained,  no  action  will  lie  for  its  recovery.  We  entirely  concur  in 
the  doctrine  laid  down  by  Lord  Mansfield  on  this  point,  ^Hhat  if  a 
man  has  actually  paid  what  the  law  would  not  have  compelled  him 
to  pay,  but  what  in  equity  and  good  conscience  he  ought,  he  cannot 
recover  it  back." — (B\Z2V8,  Dickason,  1  T.  R.,  286.)  It  is  equally 
clear,  too,  that  where  money  is  paid  on  a  fair  and  deliberate  compro- 
mise of  a  doubted  and  doubtful  right,  both  standing  on  equal  terms 
and  respectively  taking  their  chances  of  the  result,  it  cannot  and 
ought  not  to  be  recovered  back. 

Nor  do  we  mean  to  deny  that  where  money  is  paid  under  a  mere 
ignorance  of  the  law,  it  cannot  be  recovered  back.  Whilst  we  do  not 
very  clearly  perceive  how  the  maxim  ignorantia  juris  non  excusat,  can  | 
have  any  just  application  to  such  a  case,  still  we  do  not  find  it  neces- 
sary at  present  to  question  its  applicability  under  proper  restrictions,  j 
There  can  be  no  doubt  that  this  maxim  *^  is  an  indispensable  rule  of  | 
legal  and  social  policy ;  it  is  that  without  which  crime  could  not  be 
punished,  right  asserted,  or  wrong  redressed,"  (Culbreath  vs.  Cul- 
breath,  7  Georgia  R.,  70-1,)  and  we  surely  would  not  weaken  its  force 
in  its  just  and  proper  sense.  But  the  very  idea  of  excuse  implies 
that  there  is  something  to  be  excused — that  there  is  delinquency  of 
some  kind,  and  hence  the  maxim  may  justly  be  invoked  where  crime 
has  been  committed,  a  wrong  done,  a  right  withheld,  or  a  duty  ne- 
glected. But  to  our  minds  it  is  a  plain  perversion  of  both  the  language 
and  the  spirit  of  the  maxim  to  apply  it  to  one  who  has  done  no  wrong, 
and  withheld  no  right,  and  neglected  no  duty,  but  is  himself  the  in- 
jured party,  over  whom  an  advantage  in  opposition  to  his  legal  rights 
and  interest  has  been  acquired  ;  such  an  application  of  it  offends  the 
moral  sense  of  every  man,  not  only  because  it  is  a  manifest  perversion 
of  language,  but  because  it  is  palpably  unjust.  It  does  not  seem  to 
us  that  there  is  any  motive  of  public  policy  which  can  justify  it. 

A  distinction  which,  it  is  insisted,  is  both  clear  and  practical,  has 
been  taken  in  some  of  the  cases  between  ignorance  and  mistake  of  the 
law,  and  it  has  been  suggested  that  much  of  the  confusion  in  the 
books,  and  in  the  minds  of  professional  men,  upon  this  subject,  is  to 
be  traced  to  the  failure  to  recognize  this  distinction :  *^  Ignorance,*' 
it  is  said,  ^'implies  passiveness;  mistake  implies  action.  Ignorance 
does  not  pretend  to  knowledge,  but  mistake  assumes  to  know.  Ignor- 
ance may  be  the  result  of  laches,  which  is  criminal ;  mistake  argues 
diligence,  which  is  commendable.  Mere  ignorance  is  no  mistake,  but 
a  mistake  always  involves  ignorance,  but  not  that  alone."  And, 
moreover,  '^  mere  ignoiaiice  o?\«lv?  \%  \i<5\»  ^vva^^tvble  of  proof.     Prool 
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cannot  reach  the  convictions  of  the  mind  undeveloped  in  action, 
whereas  a  mistake  of  the  law,  developed  in  overt  acts,  is  capable  of 
proof  like  other  facts." — (Culbreath  vs.  Culbreath,  7  Georgia  R.,  70; 
Lowndes  vs.  Chisolm,  2  McCord  Ch.  R.,  455;  Lawrence  vs,  Beau- 
hien,  2  Bailey  R.,  623;  Hopkins  vs.  Mazyck,  1  Hill  Ch.  R.,  (S.  C.,) 
242,  251;  Robinson  vs.  City  Council,  2  Richardson  R.,  317,  320.) 

In  the  case  of  Hopkins  vs.  Mazyck,  1  Hill  Ch.  R.,  (S.  C.,)  250, 
the  court,  supposing  that  the  observations  of  the  chancellor  were 
calculated  to  shake  the  rule  in  Lowndes  vs.  Chisolm,  and  Lawrence 
vs.  Beaubien,  thought  it  necessary  to  use  the  occasion  to  express  their 
adherence  to  it.  The  learned  judge  who  delivered  the  opinion  of  the 
court  said:  '*  Lawrence  vs.  Beaubien  was  decided  upon  much  con- 
sideration, and  the  more  I  have  reflected  upon  it  since,  the  more  I  am 
confirmed  in  its  correctness;  and  I  feel  persuaded  that  all  doubts 
about  it  proceeded  from  misapprehension  of  the  principle  on  which  it 
is  founded.  There  is,  as  I  understand  it,  a  very  obvious  distinction 
between  ignorance  and  mistake  of  law.  Ignorance  cannot  be  proved, 
(who  can  enter  into  the  heart  of  man  and  ascertain  how  much  knowl- 
edge dwells  there  ?)  and  for  that  reason  the  courts  cannot  relieve 
agkinst  it.  But  not  so  in  regard  to  a  mistake  in  law.  That  is  some- 
times susceptible  of  proof.  In  relation  to  the  general  rules  of  prop- 
erty and  common  honesty,  which  every  one  of  common  understand- 
ing must  necessarily  be  taught  by  their  intercourse  with  society — as, 
that  we  have  no  right  to  the  property  of  another,  and  that  when,  as  in 
this  case,  one  has  parted  from  his  property,  either  voluntarily  or  for 
a  good  or  valuable  consideration,  his  dominion  and  power  over  it 
ceases — no  one  will  obtain  credit  for  the  pretence  of  being  mistaken. 
But  who  that  has  had  any  experience  in  the  profession  of  the  law 
does  not  know  that  a  whole  life  of  intense  application  is  insufficient 
to  develop  all  its  mysteries^  and  that  the  most  untiring  zeal  and 
ardent  pursuit  must  leave  many  of  the  secret  recesses  unexplored ; 
and  shall  it  be  said  that  those  whose  pursuits  in  life  are  incon- 
sistent with  the  study  of  the  law  shall  understand  its  most  subtle 
and  intricate  distinctions  by  intuition,  and  that  at  the  price  of 
their  fortunes?  I  trust  not.  Mistakes  as  to  matters  of  fact  have 
always  been  regarded  as  relievable  upon  clear,  full,  and  irrefragable 
proof;  and  mistakes  in  law  ought  to  be  upon  the  same  footing,  when 
the  proof  is  equally  certain.  Suppose  a  party  claiming  the  benefit 
of  a  contract  founded  upon  a  mistake  of  law  should,  when  put  to 
answer  it,  admit  the  fact  and  be  base  enough  to  insist  on  it — where 
is  the  conscience  so  seared  against  the  claims  of  justice  and  common 
honesty  as  not  to  revolt  at  it  ?  Is  not  a  mistake  of  this  sort  as  sus- 
ceptible of  proof  as  a  mistake  in  a  matter  of  fact?  Lawyers  are  the 
professional  advisers  of  the  community;  they  are  looked  up  to  as 
oracles  in  this  department ;  and  when,  as  in  Lawrence  vs.  Beaubien, 
their  client  is  misled  by  them  and  makes  a  contract  against  his  inter- 
est, what  higher  evideuce  can  be  wanted  of  the  fact  of  mistake?  Is 
it  not  as  satisfactory  as  the  admission  of  the  party  benefitted  by 
the  contract  ?  This  is  only  one  mode  of  proof,  and  I  doubt  not  that 
there  are  are  others  which  would  be  satisfactory.  But  we  regard  the 
question  as  definitely  settled,  and  have  only  thought  it  necessary  to 
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saj  this  much  to  vindicate  it  from  the  doubts  in  which  the  opinion  of 
the  chancellor  was  calculated  to  involve  it."  In  the  latter  case  of 
Robinson  vs.  City  Council,  2  Richardson  R.,  320^  the  learned  judge 
who  delivered  the  opinion  of  the  court  said:  **  An  actual  mistake  of 
the  law,  made  directly  in  reference  to  the  law  itself,  is  distinguishable 
from  negative  inattention.  It  is  the  diflTerence  between  delusion  and 
ignorance."  The  cases  of  Lawrence  vs.  Beaubien  and  Robinson  vs. 
City  Council,  may  be  regarded  as  illustrations  of  the  distinction 
between  mistake  and  ignorance  of  law.  The  former  was  a  case  of 
mistaJce  of  law,  and  relief  was  granted;  the  latter  was  a  case  of 
ignorance  of  law,  and  relief  was  denied. 

In  the  case  of  Culbreath  vs.  Culbreath,  7  Georgia  R.,  70,  the 
plaintiff,  an  administrator,  made  distribution  of  his  intestate's  estate 
amongst  the  defendants,  to  the  exclusion  of  other  distributees,  with 
a  knowledge  of  all  the  facts,  but  in  mistake  of  the  law.  The  object 
of  the  suit  was  to  recover  the  over  payment.  The  learned  judge  who 
delivered  the  opinion  of  the  court  said:  *^The  diflTerence  [between 
ignorance  and  mistake  of  the  law]  may  be  well  illustrated  by  the  case 
made  in  this  record.  If  the  plaintiflT  (the  administrator)  had  re- 
fused to  pay  the  distributive  share  in  the  estate  which  he  represented 
to  the  children  of  his  intestate's  deceased  sister,  upon  the  ground 
that  they  were  not  entitled  in  law,  that  would  have  been  a  case  of 
ignorance,  and  he  would  not  be  heard  for  a  moment  upon  a  plea  that, 
being  ignorant  of  the  law,  he  is  not  liable  to  pay  interest  upon  their 
money  in  his  hands.  But  the  case  is,  that  he  was  not  only  ignorant 
of  their  right  in  law,  but  believed  that  the  defendants  were  entitled 
to  their  exclusion,  and  acted  upon  that  belief  by  paying  the  money 
to  them.  The  ignorance,  in  this  case,  of  their  right,  and  the  belief 
in  the  right  of  the  defendants,  and  action  on  that  belief,  constitute 
the  mistake." 

The  doctrine,  therefore,  that  there  is  a  clear  and  practical  distinc- 
tion between  ignorance  and  mistake  of  the  law,  not  only  seems  to  be 
founded  in  reason  and  justice,  but  is  sustained  by  authority  eminently 
entitled  to  respect.  Assuming  this  distinction  to  be  sound  and  cor- 
rect, the  declaration  that  where  money  is  paid  with  a  knowledge 
of  the  facts,  but  in  ignorance  of  the  law,  it  is  a  gift  to  the  person 
who  receives  it,  becomes  not  only 'intelligible,  but  consistent  alike 
with  truth  and  justice.  The  payment  having  been  made,  and  no 
other  assignable  or  provable  motive  for  its  existing,  notwithstanding 
the  maxim  nemo  prcesumitur  donare,  still  the  conclusion  is  inevitable 
that  it  was  a  gift.  But  where  money  is  paid  under  **an  actual  mis- 
take of  the  law,  made  directly  in  reference  to  the  law  itself,"  (2  Rich- 
ardson R.,  320,)  to  say  that  the  payment  is  voluntary  and  a  gift  to  the 
party  receiving  it,  is  as  untrue  as  it  is  unjust.  To  apply  the 
maxim  volenti  nonfit  injuria,  to  such  a  case,  is,  to  our  minds,  plainly 
absurd.  Such  a  mistake,  as  was  forcibly  said  by  Butler,  J.,  in  Rob- 
inson vs.  City  Council,  ^*  is  distinguishable  from  negative  inattention. 
It  is  the  diflTerence  between  delusion  and  ignorance."  The  idea  that 
B,  gratuity  was  intended  in  such  a  case  is  preposterous.  **The  mind 
no  more  assents  to  the  payment  made  under  a  mistake  of  the  law, 
than  if  made  under  a  mis^Ve  oiA\i^\wi.\,'^\  \)ti^  ft^V^siaYL  is  the  same 
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in  both  cases ;  in  both  alike  the  mind  is  influenced  by  false  motives. ' ' — 
(Northrop  vs.  Graves,  19  Conn.  R.,  554.) 

The  supreme  court  of  errors  of  Connecticut  have  distinctly  asserted, 
that  when  money  is  paid  by  one  under  a  mistake  of  his  rights  and 
his  duty,  and  which  he  was  under  no  legal  or  moral  obligation  to 
pay,  and  which  the  recipient  has  no  right,  in  good  conscience,  to 
retain,  it  may  be  recovered  back,  whether  such  mistake  be  one  of  fact 
or  of  law :  and  this,  they  insist,  may  be  done,  both  upon  Christian 
morals  and  the  common  law." — (Northrop  vs.  Graves,  19  Conn.  R., 
548.^  We  concur  in  this  doctrine.  We  believe  that  it  is  sustained 
by  tne  principle  of  common  law,  and  the  adjudications  most  entitled 
to  respect.  We  do  not  mean  to  say  that  all  the  cases  can  be  reconcileji 
with  each  other.  It  must  be  conceded  that  there  is,  to  some  extent, 
a  conflict  of  authority  on  this  subject,  We  think,  however,  that 
most,  if  not  all,  of  the  citations  which  can  be  made  against  granting 
relief  in  cases  of  mistakes  of  the  law,  consist  either  oi  mere  diday  or 
of  language  used  in  cases  which  did  not  call  for  it,  but  which  might 
have  been  decided  upon  other  grounds.  The  cases  are  few  where  the 
principle  held  in  the  case  of  Northrop  vs.  Graves  was  necessarily 
involved  and  rejected  by  a  direct  and  positive  adjudication. 

The  principle  of  the  case  of  Northrop  vs.  Graves  has  been  reaffirmed 
in  the  case  of  Stedwell  vs.  Anderson,  21  Conn.  R.,  139.  In  the  latter 
case,  it  was  applied  to  the  conveyance  of  property,  and,  in  thus  apply- 
ing it,  the  court  stated  it  in  this  manner :  *^  When  property  has  been 
conveyed  through  mistake,  by  deed,  which  the  parties  never  intended 
should  be  conveyed,  which  the  grantor  was  under  no  legal  or  moral 
obligation  to  convey,  and  which  the  grantee,  in  good  conscience,  has 
no  right  to  retain,  a  court  of  chancery  will  interfere  and  correct  that 
mistake,  whether  it  arose  from  a  misapprehension  of  the  facts,  or  of 
the  legal  operation  of  the  deed." 

The  same  principle  was  expressly  held  in  the  case  of  Culbreath  v. 
Culbreath,  7  Georgia  R.,  64.  In  that  case  the  court  say :  ^^  If  there 
is  justice  in  the  plaintiff's  demand,  and  injustice  or  unconscientious- 
ness  in  the  defendant's  withholding  it,  the  action  lies ;  or,  to  use 
more  appropriate  language,  the  law  will  compel  him  to  pay.  Now, 
when  money  is  paid  to  another,  under  a  mistake  as  to  the  payer's 
legal  obligation  to  pay,  and  the  payee's  legal  right  to  receive  it,  and 
there  is  no  consideration,  moral,  or  honorary,  or  benevolent,  between 
the  parties  by  the  ties  of  natural  justice  j  the  payer's  right  to  recover  it 
back  is  perfect,  and  the  payee's  obligation  to  refund  it  is  also  per- 
fect— it  becomes  a  debt.  It  is  a  case  fully  within  the  ex  cequo  et  bono 
rule."— (Ibid.,  68,  69.) 

In  the  case  of  Lowndes  v.  Chisolm,  2  McCord  Ch.  R.,  455,  the 
question  directly  before  the  court,  and  the  very  point  on  which  the 
case  was  decided,  was,  whether  relief  can  be  granted  in  cases  of  a 
mistake  of  the  law.  The  doctrine  was  considered  ^^  well  established,, 
that  relief  is  given  where  the  mistake  has  been  clearly  one  of  law  ; " 
and  it  was  thought  that  ^'the  authorities  relied  on  put  the  matter 
l)eyond  all  doubt,  if,  indeed,  it  could  be  doubted  at  this  day." 

In  the  case  of  Lawrence  v.  Beaubien,  2  Bailey  R.,  623,  this  doc- 
trine was  applied  to  the  relief  of  a  party  from  the  obligations  of  a 
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'Contract  under  seal.  11^  was  there  held,  that  a  mistake  of  law  is  a 
ground  of  relief  from  the  obligations  of  such  contract,  where  one 
party  acquires  nothing,  and  the  other  neither  parts  with  any  right 
nor  suffers  any  loss,  and  ex  cequo  et  bono  ought  not  to  be  binding ;  and 
that  it  makes  no  difference  that  the  parties  were  fully  and  correctly 
informed  of  the  facts,  and  the  mistajce  as  to  the  law  was  reciprocal. 
The  court  considered  that  there  is  no  difference  in  principle  between 
an  action  to  recover  back  money  paid  and  one  to  enforce  a  contract 
founded  upon  a  mistake  of  law ;  for,  in  general,  the  same  principle 
which  furnishes  a  protection  from  loss  supplies,  also,  the  remedy  for 
a  wrong. — (Ibid,  650.)  It  will  be  recollected  that,  in  the  case  of 
5opkins  V8,  Mazyck,  1  Hill,  Ch.  R.,  242,  the  court,  supposing  that 
the  observations  of  the  chancellor  might  shake  the  rule  in  the  cases 
of  Lowndes  vs,  Chisolm  and  Lawrence  vs.  Beaubien,  made  use  of  the 
occasion  to  express  their  adherence  to  it. 

The  same  doctrine  seems  to  be  well  established  in  Kentucky. — Cf  ^^^" 
gerald  vs.  Peck,  4  Litt.  R.,  125  ;  Underwood  vs,  Brockman,  4  Dana 
R.,  309.)  In  the  latter  case  it  was  held  that  if  a  man,  without  any 
other  motive  or  consideration  than  an  erroneous  opinion  respecting 
his  legal  rights  and  obligations,  release  a  right,  pay  money,  or  under- 
take to  do  any  act,  he  is  entitled  to  relief  equally  as  if  he  had  acted 
under  a  mistake  of  fact,  and  for  the  same  reason,  namely,  that  the 
-contract  was  not  such  as  the  parties,  or  one  of  them,  at  least,  really 
•contemplated  ;  ^^and  such,"  the  court  say,  ^*  we  understand  to  be  the 
rational  and  consistent  doctrine  of  the  common  law  established  in 
Kentucky." 

In  the  case  of  Moses  vs,  MacfarUn,  2  Burr  R.,  1002,  Lord  Mansfield 
states  the  general  principles  of  the  action  of  indebitatus  assumpsit  for 
money  had  and  received.  ^^This  kind  of  equitable  action,"  he  said, 
^'to  recover  back  money  which  ought  not,  in  justice,  to  be  kept,  is 
very  beneficial j  and,  therefore,  much  encouraged.  It  lies  only  for 
money  which,  ex  cequo  et  bono,  the  defendant  ought  to  refund  ;  it  does 
not  lie  for  money  paid  by  the  plaintiff,  which  is  claimed  of  him  as 
payable  in  point  of  honor  and  honesty,  although  it  could  not  have  been 
recovered  from  him  by  any  course  of  law,  as  in  payment  of  a  debt 
barred  by  the  statute  of  limitations  or  contracted  during  his  infancy ,  or 
to  the  extent  of  principal  and  legal  interest  upon  an  usurious  contract, 
or  for  money  fairly  lost  at  play,  because,  in  all  these  cases,  the  defend- 
ant may  retain  it  with  a  safe  conscience,  though  by  positive  law  he  was 
barred  from  recovering.  But  it  lies  for  money  paid  by  mistake,  or 
upon  a  consideration  which  happens  to  fail,  or  for  money  got  through 
imposition,  (express  or  implied,)  or  extortion,  or  oppression,  or  an  undue 
advantage  taken  of  the  plaintiff's  situation,  contrary  to  laws  made  for 
the  protection  of  persons  under  those  circumstances.  In  one  word, 
the  gist  of  this  kind  of  action  is,  that  the  defendant,  upon  the  circum- 
stances of  the  case,  is  obliged  by  the  ties  of  natural  justice  and  equity  to 
refund  the  money."  Here  Lord  Mansfield  broadly  lays  down  the 
doctrine  that  the  action  lies  for  money  paid  by  mistake,  withont 
making  any  distinction  between  a  mistake  of  law  and  a  mistake  of 
fact — *'a  suggestion,"  it  has  been  said  by  a  learned  court,  (Northrop 
V.  Graves,  19  Oonn.  B..,  &5&j)  ^^  oi «i. m\xR\v laare  recent  date." 
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Chief  Justice  De  Grey  recognized  the  same  principle  in  the  case  of 
Farmer  vs.  Arundel,  2  Wm.  Black.  R.,  825.  He  said :  '^  When  money 
is  paid  by  one  man  to  another  on  a  mistake  either  of  fact  or  of  law, 
or  by  deceit,  this  action  will  certainly  lie.  But  the  proposition  is  not 
universal,  that  whenever  a  man  pays  money  which  he  is  not  bound  to 
pay,  he  may,  by  this  action,  recover  it  back.  Money  due  in  point  of 
honor  or  conscience,  though  a  man  is  not  compellable  to  pay  it,  yet, 
if  paid  shall  not  be  recovered  back**'  Without  deciding  whether  the 
money  in  that  case  could  have  been  demanded  by  the  defendant,  the 
court  considered  it  an  honest  debt,  and  relief  was  denied. 

In  the  case  of  Bize  vs.  Dickason,  1  T.  R.,  287,  Lord  Mansfield  lays 
down  the  same  doctrine.  *'But  where,"  he  said,  ''money  is  paid 
under  a  mistake,  which  there  was  no  ground  to  claim  in  conscience, 
the  party  may  recover  it  back  in  this  kind  of  action."  It  was  upon 
this  ground,  and  this  alone,  that  judgment  was  given  for  the  plaintiff; 
and  although  Mr.  Justice  Gibbs,  in  Brisbane  vs.  Dacres,  5  Taunt.  R., 
144,  said:  ''I  cannot  think  Lord  Mansfield  said  'mistake  of  law,'  " 
yet  no  mistake  of  fact  existed,  and  the  only  mistake  in  the  case  was  a 
mistake  of  law.  Lord  Mansfield,  therefore,  must  be  regarded  as  re- 
ferring only  to  a  mistake  of  law,  and  the  case  of  Bize  vs.  Dickason  is  a 
direct  authority  for  the  principle,  that  where  money  is  paid  under  a 
mistake  of  law,  which  there  was  no  ground  to  claim  in  conscience,  it 
may  be  recovered  back.  The  point  was  necessarily  involved  in  that 
case,  and  expressly  decided  by  the  court. 

The  case  of  Bilvie  vs.  Lumley,  2  East.  R.,  469,  is  usually  cited  as  a 
leading  authority  for  the  doctrine,  that  where  money  is  paid  with  a 
knowledge  of  the  facts,  but  under  a  mistake  of  the  law,  it  cannot  be 
recovered  back.  The  authority  of  this  case  is  questioned  in  the  cases 
of  Culbreath  vs.  Culbreath,  Lawrence  vs.  Beaubien,  and  Northrop  vs. 
Graves.  The  report  of  it  is  certainly  very  unsatisfactory.  The  case 
was  not  argued,  and  it  was  disposed  of  in  a  manner  which  shows  that 
it  was  entitled  to  but  little  respect  as  authority.  The  language  oi 
Lord  Ellenborough  is  so  loose  and  indefinite  that  it  is  impossible  to 
determine  upon  what  principle  he  meant  to  base  the  decision. 

The  case  of  Brisbane  vs.  Dacres,  5  Taunt.  R.,  144,  is  also  often  cited 
as  authority  for  this  doctrine.  Taking  the  principle  of  that  case  to 
be  as  it  is  stated  by  the  reporter,  it  is  not  at  all  inconsistent  with  the 
decision  in  the  case  of  Northrop  vs.  Graves.  The  reporter  thus  states 
it :  "If  a  person  with  knowledge  of  the  fact,  but  under  a  mistake  as 
to  the  law,  pays  over  to  another,  claiming  it  as  a  right,  money  which 
he  was  not  compellable  to  pay,  he  cannot,  upon  discovering  what  his 
legal  right  was,  recover  it  back,  there  being  nothing  against  conscience 
in  the  other  party* s  retaining  it.**  It  may  well  be  insisted  that  no 
stronger  principle  is  fairly  deducible  from  the  decision  in  that  case. 
Mr.  Justice  Gibbs,  who  went  further  than  either  of  his  brethren 
against  granting  relief  on  the  ground  of  a  mistake  of  the  law,  said : 
"Lord  Mansfield's  dictum  is,  that  money  paid  by  mistake,  which 
could  not  be  claimed  in  conscience,  might  be  recovered  back.  I  have, 
however,  considerable  difficulty  in  saying  that  there  was  anything 
unconscientious  in  Admiral  Dacres  in  requiring  this  money  to  be  paid 
to  him,  or  receiving  it  when  it  was  paid."     Chambre,  J.,  was  of  the 
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opinion  that  the  plaintiff  ought  to  recover,  and  suBtained  his  views  hy 
an  able  and  elaborate  argument.    He  said  :  ^'The  plaintiff  had  a  right 
to  it,  and  the  defendant  in  conscience  ought  not  to  retain  it.     The 
rule  is,  that  when  he  cannot  in  conscience  retain  it  he  must  refiind  it, 
if  there  is  nothing  illegal  in  the  transaction ;  the  case  is  different 
where  there  is  an  illegality."     Heath,  J.,  said :  *'  It  is  very  diflScult 
to  say  that  there  is  any  evidence  of  ignorance  of  the  law  here.*'     He 
put  his  decision  on  the  ground  of  a  voluntary  acquiescence  in  the 
demand  on  the  part  of  the  plaintiff.     Mansfield,  C.  J.,  said;  '^If  it 
was  against  his  conscience  to  retain  this  money,  according  to  the  doc- 
trine of  Lord  Keny  on,  an  action  might  be  maintained  to  recover  it 
back  ;  but  I  do  not  see  how  the  retaining  of  this  is  against  his  con- 
science.        *         *        *        This,  then,  being  so,  the  admiral  doing 
no  more  than  all  admirals  do,  is  it  against  his  conscience  for  him 
to  retain  it?    I  find  nothing  contrary  to  cequum  et  bonum  to  bring  it 
within  the  case  of  Moses  vs,  Macfarlane,  in  his  retaining  it.     So  &r 
from  its  being  contrary  to  cequum  et  bonum,  I  think  it  would  be  most 
contrary  to  cequum  et  bonum  if  he  were  obliged  to  repay  it  back.'*   It 
was  upon  this  ground  that  he  denied  the  plaintiff's  right  to  recover. 
It  is  apparent,  therefore,  that  the  decision  in  this  case  is  not  at  all  in 
conflict  with  that  in  the  case  of  Northrop  vs.  Graves. 

In  the  case  of  Hunt  vs.  Rousmanier,  8  Wheaton  R.,  215,  Marshall, 
C.  J.,  said :  *'  Although  we  do  not  find  the  naked  principle,  that  re- 
lief may  be  granted  on  account  of  ignorance  of  law,  asserted  in  the 
books,  we  find  no  case  in  which  it  has  been  decided  that  a  plain  and 
acknowledged  mistake  in  law  is  beyond  the  reach  of  equity."  Again: 
'*  In  this  case  the  fact  of  mistake  is  placed  beyond  any  controversy. 
It  is  averred  in  the  bill  and  admitted  by  the  demurrer,  that  the  powers 
of  attorney  were  given  by  the  said  Rousmanier,  and  received  oy  the 
said  Hunt,  under  the  belief  that  they  were,  and  with  the  intention 
that  they  should  create,  a  specific  lien  and  security  on  the  said  vessels. 

*^  We  find  no  case  which  we  think  precisely  in  point,  and  are  nn- 
willing,  where  the  effect  of  the  instrument  is  acknowledged  to  have 
been  entirely  misunderstood  by  both  parties,  to  say  that  a  court  of 
equity  is  incapable  of  affording  relief." 

This  case  came  again  before  the  Supreme  Court  of  the  United  States, 
and  the  decision  then  made  was  entirely  consistent  with  the  doctrine 
in  the  cases  of  Northrop  vs.  Graves,  and  Steadwell  vs.  Anderson. 
The  court  say:  *'If  all  other  difficulties  were  out  of  the  way,  the 
equity  of  the  general  creditors  to  be  paid  their  debts  equally  with  the 
plaintiff  would,  we  think,  be  sufficient  to  induce  the  court  to  leave 
the  parties  where  the  law  has  placed  them." — (1  Peters'  R.,  1,  17.) 

In  the  case  of  Bank  of  United  States  vs.  Daniel,  12  Peters'  R.,  32, 
55-6,  the  court  say:  ^^That  mere  mistakes  of  law  were  not  remediable 
is  well  established,  as  was  declared  by  this  court  in  Hunt  vs.  Rousma- 
nier, 1  Peters,  15 ;  and  we  can  only  repeat  what  wa^  there  said,  4hat 
whatever  exceptions  there  may  be  to  the  rule,  they  will  be  found  few 
in  number  and  to  have  something  peculiar  in  their  character,'  and  to 
involve  other  elements  of  decision."  There  were  other  elements  in 
that  case.  (1 .)  The  court  expressly  say  :  '*  The  equities  of  the  parties 
being  equal,  to  say  the  Yea^t,  \\.  e,«k.\ix^ot  be  against  conscience  for  the 
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appellants  to  retain  their  judgment ;"  and  (2)  the  claim  was  barred 
by  the  statute  of  limitations.  So  far  as  this  case  goes,  it  rather  sus- 
tains than  is  inconsistent  with  the  doctrine  of  the  case  of  Northrop 
vs.  Graves. 

In  the  case  of  Wheeler  vs.  Smith,  9  How.  R.,  55,  a  release  from  an 
heir-at-law  to  executors,  made  under  a  mistake  of  law  and  some  undue 
influence,  was  set  aside,  though  a  lar^e  but  inadequate  consideration 
was  paid.  There  was  no  fraudulent  intent  in  the  transaction  on  the 
part  of  the  executors.  *'  The  influences  operating  upon  the  mind  of 
the  complainant  induced  him  to  sacrifice  his  interests.  He  did  not  act 
freely  and  with  a  proper  understanding  of  his  rights."  The  release 
was  the  result  of  a  compromise,  but  the  undue  influence  rendered  it 
unconscientious  for  the  executors  to  retain  the  benefit  of  it,  and  it  was 
declared  invalid. 

One  of  the  questions  submitted  to  the  Supreme  Court  for  their  de- 
cision in  the  case  of  Elliott  vs.  Swartwout,  10  Peters  R.,  137,  was, 
whether  a  collector  is  personally  liable  in  an  action  to  recover  back 
an  excess  of  duties  paid  to  him  as  collector,  and  by  him  in  the  regular 
or  ordinary  course  of  his  duty  paid  into  the  treasury  of  the  United 
States  ;  he,  the  collector^  acting  in  good  faith,  and  under  instructions 
from  the  Treasury  Department,  and  no  protest  being  made  at  the 
time  of  payment,  or  notice  not  to  pay  the  money  over,  or  intention  to 
sue  to  recover  back  the  amount  given  him.  To  this  question  the  court 
very  properly  responded  in  the  negative.  But  the  learned  judge  who 
delivered  the  opinion  of  the  court  went  further  and  said  :  *'  The  case^ 
put  in  the  question  is  one  where  no  suit  will  lie  at  all.  It  is  the  case^ 
of  a  voluntary  payment  under  a  mistake  of  law,  and  the  money  paid 
over  into  the  treasury ;  and  if  any  redress  is  to  be  had,  it  must  be  by 
application  to  the  favor  of  the  government,  and  not  on  the  ground  of' 
a  legal  right."  It  might  be  sufficient  to  say  of  these  remarks,  that 
they  are  mere  dicta.  That  they  are  so  is  sufficiently  obvious.  But 
their  propriety  depends  entirely  upon  the  sense  in  which  the  learned 
judge  understood  the  question  which  he  was  considering.  It  is  plain 
from  his  subsequent  remarks,  that  he  considered  the  question  as  pre- 
senting a  case  analogous  to  that  presented  by  Mr.  Justice  Gibbs,  in 
Brisbane  vs.  Dacres,  5  Taunt.  R.,  144,  namely,  where  one  man  de- 
mands money  of  another,  as  matter  of  right,  and  that  other,  with  a 
full  knowledge  of  the  facts  upon  which  the  demand  is  founded,  has 
paid  a  sum  of  money  voluntarily.  Such  a  case  presents  no  question 
of  mistake  either  of  law  or  of /oc^,  and  the  payment  being  voluntary' 
and,  therefore,  a  gift  to  the  party  receiving  it,  the  money  might  be 
honestly  and  conscientiously  received  and  retained. 

But  not  only  was  the  money,  in  this  case,  paid  for  duties  not  im- 
posed by  law,  under  an  actual  mistake  of  the  law,  made  directly  witii 
reference  to  the  law  itself,  in  a  manner  which  renders  it  unconscien- 
tious for  the  United  States  to  retain  it ;  but  it  was  paid  under  a  moral 
duress,  and  for  that  reason  cannot  be  regarded  as  voluntary.  The 
parties  did  not  stand  on  an  equal  footing.  The  property  of  the  peti- 
tioners was  in  the  possession  of  the  collector,  and  the  only  means  by 
which  they  could  regain  it,  was  either  to  pay  the  duties  unlawfully 
demanded,  or  to  tender  the  amount  actually  due  and  institute  an  action 
Bep.  278 2 
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at  law  against  the  collector  for  its  recovery.  The  horns  of  a  dilemma 
were  presented  to  them,  and  they  were  allowed  perfect  freedom  of  will 
to  impale  themselves  on  whichever  they  pleased.  The  alternative 
presented  to  them  was  but  the  choice  of  two  evils,  both  of  which  were 
illegally  imposed  upon  them.  To  say  that  a  commercial  man,  the 
success  of  whose  business  depends  upon  the  activity  with  which  it  is 
prosecuted,  in  submitting  to  an  unlawful  demand  of  duties  under  such 
circumstances,  makes  the  payment  votuntarU]/  and  gives  the  money  to 
the  United  States,  is,  it  seems  to  us,  a  gross  perversion  of  both  truth 
and  justice.  A  payment  cannot  be  a  gift  unless  it  be  voluntary,  and 
it  cannot  be  voluntary  unless  it  be  made  in  the  exercise  of  a  free  will. 
There  is  no  freedom  of  volition  in  such  a  case.  From  the  time  of  the 
leading  case  of  Astley  vs,  Reynolds,  2  Strange  R.,  915,  down  to  that 
of  Steele  vs,  Williams,  20  Eng.  Law  &  Eq.  R.,  319,  the  authorities 
have  been  uniform  and  consistent,  that  such  a  payment  is  involuntary 
and  the  money  may  be  recovered  back. 

In  the  case  of  Astley  vs.  Reynolds,  the  plaintiff  pawned  his  goods 
with  the  defendant,  and,  in  order  to  regain  possession  of  them,  paid 
him  usurious  interest.  He  was  allowed  to  recover  the  excess  over  the 
legal  interest.  ''We  think  also,''  gaid  the  court,  ''that  this  is  a 
payment  by  compulsion.  The  plaintiff  might  have  such  an  immedi- 
ate want  of  his  goods  that  an  action  of  trover  would  not  do  his  busi- 
ness. Where  the  rule,  volenti  nan  fit  injuria,  is  applied,  it  must  he 
where  the  party  had  his  freedom  of  exercising  his  will,  which  this 
man  had  not.''— (2  Strange  R.,  916.) 

The  case  of vs,  Pigott,  mentioned  by  Lord  Kenyon  in 

Cartwright  vs.  Rowley,  2  Esp.  N.  P.  C,  723,  was  an  action  brought 
to  recover  back  money  paid  to  the  steward  of  a  manor  for  producing 
at  a  trial  some  deeds  and  court  rolls,  for  which  he  had  charged  extra- 
vagantly. The  objection  was  taken  that  the  money  had  been  volun- 
tarily paid,  and  so  could  not  be  recovered  back  again  ;  but,  it  appear- 
ing that  the  party  could  not  do  without  the  deeds,  so  that  the  money 
was  paid  through  necessity  and  the  urgency  of  the  case,  it  was  held  to 
be  recoverable. — (See,  also,  Parker  vs.  Great  Western  R.  Co. ,  7  Mann. 
&  Gr.  R.,  292.) 

In  the  case  of  Close  vs,  Phipps,  7  Mann.  &  Gr.,  586,  the  solicitor 
of  a  mortgagee,  with  a  power  of  sale,  refused  to  stop  the  sale,  though 
the  principal  and  interest  of  the  debt,  together  with  the  defendant's 
costs,  were  tendered,  unless  the  mortgager  would  pay  expenses,  with 
which  she  was  not  properly  chargeable.  The  amount  being  paid 
under  protest,  it  was  allowed  to  be  recovered  back :  "  The  money  was 
obtained  by  what  the  law  would  call  duress,  as  the  plaintiff  was 
obliged  either  to  pay  it  or  to  suffer  her  estate  to  be  sold,  and  incur  the 
expense  and  risk  of  a  bill  in  equity." 

In  the  case  of  Shaw  vs.  Woodcock,  7  Barn.  &  Cress.  R.,  73,  Bar- 
ley, J.,  said:  " If  a  party  has  in  his  possession  goods  or  other  pro- 
perty belonging  to  another,  and  refuses  to  deliver  such  property  to 
that  other,  unless  the  latter  pays  him  a  sum  of  money  which  he  has 
no  right  to  receive,  and  the  latter,  in  order  to  obtain  possession  of  his 
property,  pays  that  sum,  the  money  so  paid  is  a  payment  made  by 
compulsion  and  may  be  recovered  back."     In  the  same  case  Holroyd, 
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F.,  said:  ''Upon  the  question  whether  a  payment  be  voluntary  or 
lot,  the  law  is  quite  clear.  If  a  party  making  the  payment  is 
)bliged  to  pay,  in  order  to  obtain  possession  of  things  to  which  he  is 
jntitled,  the  money  so  paid  is  not  a  voluntary  but  a  compulsory  pay- 
nent,  and  may  be  recovered  back  ;  and  if  the  plaintiff  below,  there- 
ore,  was  compelled  to  make  the  payment  in  question  in  order  to  get 
he  policies  of  insurance,  whether  there  was  a  pressing  necessity  or 
lot,  he  has  a  right  to  recover  it  back." 

In  the  case  of  Boston  and  Sandwich  Glass  Co.  vs.  City  of  Boston, 
[  Metcalfe  R.,  181,  it  was  held,  that  payment  of  taxes  to  a  collector, 
vho  has  a  tax  bill  and  warrant  in  the  form  prescribed  by  law,  is  to  be 
egarded  as  a  compulsory  payment ;  and  if  such  taxes  were  assessed 
without  authority  they  may  be  recovered  back  in  an  action  for  money 
lad  and  received,  although  the  party  made  no  protest  before  payment. 
5ee,  also,  Amesbury  Woolen  and  Cotton  Man.  Co.  vs.  Inhabitants  of 
imesbury,  17  Mass.  R  ,  461,  and  Preston  vs.  City  of  Boston,  12 
Pick.,  7.  The  rule  arises  from  the  power  and  authority  placed  in  the 
lands  of  a  collector  of  taxes,  by  virtue  of  his  warrant,  to  levy  directly 
ipon  the  property  or  person  of  every  individual  whose  name  is  borne 
)n  the  tax  list,  in  default  of  payment  of  the  taxes. 

In  the  case  of  Gates  vs.  Hudson,  6  Wels.  H.  &  G.,  346, 348,  Parke, 
B.,  said:  ^*  In  Atlee  vs.  Backhouse,  3  M.  &  W.,  633,  it  is  correctly 
laid  down,  that  in  order  to  avoid  a  contract  by  reason  of  duress,  it 
must  be  duress  of  a  man's  person,  not  of  his  goods  ;  but  that  where 
I  sum  of  money  is  paid  simply  to  obtain  possession  of  goods  which 
ire  wrongfiiUy  obtained,  that  may  be  recovered  back,  for  it  is  not  a 
voluntary  payment.  Pratt  vs.  Vizard,  5  B.  &  Ad.,  808,  is  an  autho- 
ity  to  the  same  effect." 

In  the  case  of  Ripley  vs.  Gelston,  9  Johns.  R.,  201,  tonnage  money 
rrongfully  demanded  by  the  collector  of  the  plaintiff  as  a  condition 
f  the  clearance  of  his  vessel,  and  paid  in  order  to  obtain  the  clear- 
nce,  was  recovered  back  of  the  collector.  And  so  in  the  case  of 
/linton  vs.  Strong,  ibid.,  370,  money  paid  by  the  plaintiff  to  a  mar- 
hal  for  costs  which  were  illegally  demanded,  in  order  to  obtain  pos- 
ession  of  their  vessel,  was  recovered  back.  The  court  say:  ''The 
ayment  of  the  costs  could  not  be  considered  a  voluntary  act.  They 
rere  exacted  by  the  officer,  colore  officii j  as  a  condition  of  the  re- 
elivery  of  the  property.  It  would  lead  to  the  grossest  abuse  to  hold 
payment  made  under  such  circumstances  a  voluntary  payment,  pre- 
luding the  party  from  contesting  it  afterwards." 

In  the  case  of  Steele  vs.  Williams,  20  Eng.  Law  &  Eq.,  319,  the 
laintiff  applied  to  the  defendant,  a  parish  clerk,  for  liberty  to  search 
be  register  book  of  burials  and  baptisms.  He  told  the  defendant 
bat  he  did  not  want  certificates,  but  only  to  make  extracts.  The 
efendant  said  the  charge  would  be  the  same  whether  he  made  extracts 
r  had  certificates.  The  plaintiff  searched  through  four  years  and 
lade  twenty-five  extracts,  for  which  the  defendant  charged  fees,  which 
be  plaintiff  paid.  Held,  that  the  charge  for  extracts  was  illegal,  and 
bat  the  payment  was  not  voluntary,  so  as  to  preclude  the  plaintiff 
•om  recovering  back  the  money.  Barons,  Piatt,  and  Martin  concur- 
3d  in  the  opinion,  that  when  money  is  paid  under  an  illegal  demand^ 
olore  officii^  the  payment  can  never  be  voluntary. 
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In  the  case  of  Alstan  vs.  Durant  (2  Strobhart's  R.,  251)  it  was  held 
that  the  payment  of  money  exacted  by  a  sheriflf,  colore  officii^  beyond 
his  legal  fees,  as  a  condition  of  the  delivery  of  the  plaintiff's  runaway 
slave,  is  not  a  voluntary  payment,  precluding  the  plaintiff  from  con- 
testing it  afterwards.  The  learned  judge  who  delivered  the  opinion 
of  the  court,  said :  **  It  will  appear  hereafter  that  we  attach  mnch 
consequence  to  the  fact  that  the  party  defendant  here  was  a  sheriff, 
and,  as  it  appears  to  us,  should  be  regarded  as  acting  cdore  offidi, 
and  not  virtute  officii^  in  demanding  and  receiving  a  sum  of  money  to 
which  he  was  not  entitled.  In  my  opinion,  however,  there  is  both 
reason  and  authority  for  the  principle,  as  applicable  to  persons  in  their 
private  individual  relations,  that  if  undue  advantage  be  taken  by  one 
of  another's  situation,  the  first  having  property  of  the  last  in  his  pos- 
session which  he  illegally  retains  and  refuses  to  deliver  unless  a  sum 
of  money  be  paid  to  him  to  which  he  has  no  legal  or  conscientioiw 
right,  this  is  a  fraud,  a  species  of  compulsion,  and  the  money  ought 
to  be  recoverable." — (Ibid,,  260.)  Upon  a  review  of  the  authorities 
he  came  to  the  following  conclusion  :  ^*I  think,  therefore,  there  is 
warrant  enough,  upon  authority,  to  say  that  where  one  man,  in  any 
capacity,  avaUs  himself  of  the  possession  of  another's  goods,  to  wring 
from  that  other  an  unlawful  payment  of  money  as  the  condition,  and 
the  only  one,  upon  which  the  goods  will  be  restored,  such  payment 
shall  not  be  voluntary  in  the  eye  of  the  law." — (Ibid.,  p.  264.) 

In  further  commenting  on  that  case,  the  learned  judge  said:  **For 
all  essential  results,  here  was  a  public  officer  acting  as  a  judge  in  his 
own  case,  with  power  to  enforce  his  judgment,  or  else  to  drive  the 
adverse  party  to  a  much  greater  sacrifice,  it  may  be,  and  thus  wresting 
from  the  citizen  a  sum  of  money  which  ex  cequo  et  bono  he  could  nei- 
ther receive  nor  retain.  There  must  be  a  clear  difference  between  the 
case  of  a  public  officer  withholding,  of  his  own  mere  motion,  the 
rights  of  a  private  person,  and  the  demand  of  one  private  citizen 
against  another,  with  no  power  beyond  the  ordinary  modes  of  legal 

Sroceeding  to  vest  and  enforce  it,  acquiesced  in  though  unlawful."— 
[bid.,  265.) 

Other  cases  to  the  same  effect  might  be  cited,  but  these  are  deemed 
sufficient  to  sustain  the  declaration  with  which  we  set  out,  that  from 
the  time  of  the  leading  case  of  Astley  vs.  Reynolds  down  to  that  of 
Steele  vs.  Williams,  the  authorities  have  uniformly  and  consistently 
sustained  the  doctrine,  that  a  payment  made  under  circumstances  like 
those  of  the  present  case,  is  compulsory,  and  the  money  may  be  re- 
covered back. 

It  seems  to  us,  therefore,  that  the  petitioners  are  entitled  to  relief. 

We  shall  report  to  Congress  a  bill  in  favor  of  the  petitioners  for  the 
sum  of  two  thousand  and  sixty-eight  dollars. 


STURGES,  BENNETT  &  CO.  vs.  UNITED  STATES. 

The  dissenting  opinion  was  delivered  by  Judge  Blackford. 

I  am  obliged  to  dissent  from  the  judgment  of  the  court  in  this  case. 

The  petition  attached  to  this  opinion  shows  the  grounds  of  the 


STtJRGES,   BENNETT   AND  COMPANY.  21 

claim.  The  duties  sued  for  were  collected  during  the  years  1847, 
1848,  1849,  1860,  and  1851. 

The  petition,  in  my  opinion,  is  defective,  because  it  does  not  allege 
that  any  of  the  duties  were  paid  under  protest.  The  act  of  Congress 
of  1845,  chapter  22,  prohibits  any  suit  against  a  collector  for  over- 
paid duties,  if  the  payment  was  made  without  protest.  That  point 
is  expressly  decided  by  the  circuit  court  of  the  United  States  for  the 
Maryland  district,  at  the  April  term,  1849,  in  Brune  vs.  Marriott. 
In  that  case  the  protest  was  not  made  until  after  some  of  the  duties 
were  paid,  and  the  decision  was,  that  for  such  of  the  duties  there  could 
be  no  recovery.  The  language  of  the  court  is  as  follows :  '^  The  re- 
maining question  is,  what  duties  were  paid  under  protest  within  the 
meaning  of  the  act  of  1845  ?  That  act  requires  that  the  protest  shall 
be  made  in  writing,  signed  by  the  claimant,  at  or  before  the  payment 
of  the  duties,  and  set  forth,  distinctly  and  specifically,  the  grounds  of 
objection.  The  protest  of  April  9,  1847,  cannot  apply  to  the  pay- 
ments previously  made,  and  the  plaintiff  is  not  entitled  to  recover 
them.     But  it  is  sufficient  to  cover  all  subsequent  payments,"  &c. 

If  there  has  been  a  protest,  the  suit  is  allowed,  as  the  statute  ex- 
pressly says,  in  order  ^'  to  ascertain  and  try  the  legality  and  validity 
of  such  demand  and  payment  of  duties.''  I  consider  that  statute  to 
be  as  applicable  to  a  suit  in  this  court  against  the  government  for 
over  paid  duties  as  it  is  to  a  suit  for  that  cause  in  any  other  court 
against  the  collector.  The  object  of  both  suits  is  the  same — namely, 
to  ascertain  and  try  the  legality  and  validity  of  the  demand  and  pay- 
ment of  duties  alleged  to  have  been  over  paid.  If  such  demand  and 
payment  of  duties  were  legal  and  valid,  the  importer  cannot,  in  a 
court  professing  to  be  governed  by  legal  principles,  recover  those  du- 
ties, either  from  the  collector  or  from  the  government.  That  appears 
to  me  to  be  a  clear  proposition.  Congress  has  thought  proper,  oy  the 
law  of  1845,  to  prescribe  a  certain  rule  for  the  collector  and  importer 
relative  to  the  collection  of  duties  ;  and  whilst  the  law  is  in  force  that 
rule  must  be  complied  with.  The  rule  is,  that  if  the  importer  wishes 
to  object  to  the  amount  of  duty  charged,  the  objection  must  be  made 
at  or  before  the  payment  of  the  duty.  If  no  objection  be  made  within 
the  time  limited  by  law,  the  demand  and  payment  of  the  duty  must 
be  considered  legal  and  valid. 

It  will  be  observed  that  the  statute  of  1845,  which  prohibits  any 
suit  for  over  paid  duties,  unless  there  has  been  a  sufficient  protest, 
applies  to  duties  of  every  description,  without  exception. — (5  Stat,  at 
Large,  727.)  The  effect  of  this  statute  relative  to  the  protest  is  clearly 
stated  in  an  opinion  delivered  by  Chief  Justice  Taney  in  1849.  His 
language  is  as  follows:  ^'  The  protest  is  not  required  to  be  made  on 
or  before  the  payment  of  what  are  called  the  estimated  duties.  For 
this  payment  is  necessarily  regulated  by  the  invoice  quantity,  as  well 
as  the  invoice  price.  The  importer  cannot,  at  that  time,  know  whether 
there  has  been  any  loss  by  leakage ;  nor  can  he  know,  after  it  has  been 
ascertained  by  the  weigher  and  ganger,  whether  the  collector  will 
exact  duties  upon  the  amount  stated  in  the  invoice. 

"  The  payment  is  legally  made  when  the  duties  are  finally  deter- 
mined, and  the  amount  assessed  by  the  collector  ;  and  a  protest  before 
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or  at  that  time  is  sufficient  notice,  as  it  warns  the  collector,  before  he 
renders  his  account  to  the  Treasury  Department,  that  he  will  be  held 
personally  responsible  if  the  portion  disputed  is  not  legally  due,  and 
that  the  claimant  means  to  assert  his  right  in  a  court  of  justice. 

<*  The  payment  of  the  money  upon  the  estimated  duties  is  rather  in 
the  nature  of  a  pledge  or  deposit  than  a  payment.  For  it  remains  in 
the  hands  of  the  proper  officer,  subject  to  the  final  assessment  of  the 
duties  ;  and  if  more  has  been  paid  than  is  due,  (which  is  most  com- 
monly the  case,)  the  overplus  belongs  to  the  importer,  and  is  returned 
to  him/' — (Brune  vs.  Marriott,  before  cited.)  The  Supreme  Court 
affirmed  that  judgment,  using,  as  to  the  protest,  the  following  lan- 
guge :  *'  But  where  the  duties  had  not  been  closed  up  in  any  casea, 
when  the  written  protest,  in  April,  was  filed — though  the  preliminary 
payment  of  the  estimated  duties  had  taken  place — the  court  justly 
considered  the  protest  valid.  Because,  till  the  final  adjustment,  the 
money  remains  in  the  hands  of  the  collector,  and  is  not  accounted  for 
with  the  government,  and  more  may  be  necessary  to  be  paid  by  the 
importer.*' — (Marriott  vs.  Brune,  9  How.,  619,  636.) 

The  law  is  therefore  settled,  that  under  the  aforesaid  statute  of 
1845  the  importer  is  not  required  to  make  his  protest  until  after  the 
weigher  or  ganger  has  made  his  return,  and  the  importer  has  had  a 
full  opportunity  to  know  what  that  return  is,  and  for  what  sum  he  \b 
legally  chargeable.  That  being  the  law,  it  is  clear  that  there  can  he 
no  hardship  or  injustice  in  requiring  the  protest.  But,  on  the  other 
hand,  if  at  any  distance  of  time  after  duties  have  been  paid  without 
objection,  and  with  a  full  opportunity  of  knowing  the  facts,  the  Uni- 
ted States  are  to  be  subject  to  be  called  upon  for  alleged  over  paid 
duties,  there  will  be  no  end  to  the  evils  that  will  ensue. 

The  language  of  the  Supreme  Court  of  the  United  States  in  1851,  with 
respect  to  the  question  now  under  consideration,  is  as  follows:  "Bat 
it  is  proper  to  say,  in  order  that  the  opinion  of  the  court  may  not  be 
misunderstood,  that  when  we  speak  of  duties  illegally  exacted,  the 
court  mean  to  confine  the  opinion  to  cases  like  the  present,  in  which 
the  duty  demanded  was  paid  under  protest,  stating  specially  the 
ground  of  objection.  Where  no  such  protest  is  made,  the  duties  are 
not  illegally  exacted,  in  the  legal  sense  of  the  term;  for  the  law  has 
confided  to  the  Secretary  of  the  Treasury  the  power  of  deciding,  in 
the  first  instance,  upon  the  amount  of  duties  due  on  the  importation. 
And  if  the  party  acquiesces,  and  does  not,  by  his  protest,  appeal  to 
the  judicial  tribunals,  the  duty  paid  is  not  illegally  exacted,  but  is 
paid  in  obedience  to  the  decision  of  the  tribunal  to  which  the  law  has 
confided  the  power  of  deciding  the  question. 

*'  Money  is  often  paid  under  the  decision  of  an  inferior  court,  with- 
out appeal,  upon  the  construction  of  a  law  which  is  afterwards,  in 
some  other  case,  in  a  higher  and  superior  court  determined  to  have 
been  an  erroneous  construction.  But  money  thus  paid  is  not 
illegally  exacted.  Nor  are  duties  illegally  exacted  where  they 
are  paid  under  the  decision  of  the  collector,  sanctioned  by  the  Secre- 
tary of  the  Treasury,  and  without  appealing  from  that  decision  to 
the  judicial  tribunals  by  a  proper  and  legal  protest.  Nor  are  they 
within  the  principle  decided  m  the  case  before  us." — Lawrence  t». 
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Caswell,  13  Howard,  488,  496.  That  is  the  unanimous  opinion  of  the 
highest  judicial  tribunal  in  the  United  States,  on  the  precise  ques- 
tion now  before  us.  It  is  the  opinion  of  that  court  on  the  meaning 
3f  the  act  of  Congress  of  1845,  before  referred  to.  That  opinion  is, 
that  duties  paid  without  protest j  as  the  duties  in  the  case  before  us 
were  paid,  are  not  illegally  exacted.  And,  surely,  if  the  duties  now 
sued  for  were  not  illegally  exacted,  that  is,  if  the  collection  of  those 
duties  was  lawful,  the  claimants  can  have  no  right,  in  a  court  of 
justice,  to  recover  them  back,  either  from  the  collector  or  from  the 
government. 

My  opinion  is,  therefore,  that  the  petition  shows  no  ground  for  re- 
lief. 


STURGES,  BENNETT  &  CO.  vs,  THE  UNITED  STATES. 

Judge  Blackford's  dissenting  opinion. 

Suit  for  over  paid  duties. 

I  dissent  from  the  final  judgment  rendered  in  this  case  by  the  ma- 
jority of  the  court  in  favor  of  the  claimants. 

The  ground  of  my  dissent  is,  that  the  duties  sued  for  were  paid 
without  protest. — (See  act  of  Congress  of  1845,  5  Stat,  at  Large,  727; 
Marriott  vs,  Brune^  9  Howard,  619,  636;  Lawrence  vs,  Caswell,  13 
Boward,  488,496.) 

The  reasons  for  my  dissent  are  given  at  length  in  the  opinion  here- 
tofore delivered  by  me,  in  this  case,  on  the  question  as  to  the  validity 
rf  the  petition ;  which  opinion  is  hereto  appended  and  made  part  of 
this  opinion. 

The  dissenting  opinions  heretofore  delivered  by  me  in  the  cases  of 
Beatty's  Executor  vs.  The  United  States,  Spence  &  Reid  vs.  The 
United  States,  and  Wood  vs.  The  United  States,  are  also  hereto  ap- 
pended, and  referred  to  as  a  part  of  this  opinion. 
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AiroirsT  8,  1856. — Ordered  to  be  printed. 


Mr.  Wilson  made  the  following 
REPORT. 

[To  accompany  Bill  H.  R.  354.] 

The  Committee  on  Private  Land  Claims,  to  which  was  referred 
House  Bill  354,  ''for  the  relief  of  Benjamin  La  Fonte,  William  Alten- 
burg,  and  others,"  adopt  as  their  own  the  report  from  the  House  Com- 
mittee on  Private  Land  Claims,  submitted  by  Mr.  Thorington  on  May 
23,  1856,  and,  for  the  reasons  therein  set  forth,  the  committee  believe 
the  claimants  ought  to  have  the  relief  provided  in  said  bill,  they  there- 
fore report  back  the  same,  without  amendment,  and  recommend  its 
passage. 

Mr.  Thorington,  from  the  Committee  on  Private  Land  Claims,  made 

the  following  report. 

The  Committee  on  Private  Land  Claims^  to  whom  tvere  submitted  the 
petitions  of  Benjamin  La  Fonte,  William  Altenburg,  William  Da- 
vem,  and  Louis  Larive,  made  the  foUovnng  report : 

It  appears  that  a  part  of  what  is  now  the  Territory  of  Minnesota 
was  surveyed  before  the  organization  of  its  territorial  government, 
and  while  it  was  a  portion  of  Wisconsin.  The  act  organizing  the 
Territory  of  Wisconsin  reserved  for  public  school  purposes  the  15tli 
section  only  in  each  township,  while  that  of  Minnesota  reserves  the 
16th  and  36th  sections  for  the  same  purposes.  It  appears  that  the 
petitioners  had  settled  on  the  36th  sections  prior  to  or  about  the  time 
of  the  passage  of  the  act  organizing  the  Territory  of  Minnesota,  and 
in  ignorance  of  the  provisions  of  said  act,  and  they  therefore  pray  for 
relief. 

On  examination  it  appears  that  relief  has  been  granted  in  cases 
similar,  and  that  the  Commissioner  of  the  General  Land  Office  has 
recommended  the  same.  It  also  appears  that  in  the  other  Territories 
of  the  United  States  there  is  relief  by  a  general  law  in  such  cases. 
It  api^rs  further,  that  the  said  petitioners  have  each  resided  on  the 
qnartft  section  they  claim  from  four  to  thirteen  years  ;  that  each  has 
a  family,  and  all  are  poor  ;  and  it  appearing,  finally,  that  they  made 
their  settlements  in  good  faith,  vour  committee  recommend  the  passage 
of  the  bills  herewith  reported  for  their  relief.  g 
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IN  THE  SENATE  OF  THE  XJNITED  STATES. 


AuoutT  11,  1856. — Ordered  to  be  printed. 


Mr.  Fessenden  made  the  following 

REPORT. 

[To  accompany  Bill  S.  433.] 

The  Committee  on  Patents  and  the  Patent  Office^  to  whom  was  referred 
the  memorial  of  Edward  Harte,  have  had  the  same  under  considera- 
tion,  and  report: 

That  in  the  year  1852,  Mr.  Harte  was  employed  as  a  clerk  in  the 
Census  Bureau,  and  while  thus  employed  he  prepared  certain  papers, 
consisting  of  a  statistical  article,  illustrating  the  progress  of  *^  Agri- 
culture in  this  country  during  ten  years,"  and  an  article  entitled 
^^Bailroads  of  the  United  States  in  1850."  These  articles  involved, 
in  their  preparation  very  considerable  labor,  and  your  committee 
think  the  amount  charged  for  their  preparation  not  unreasonable. 
The  amount  demanded  for  both  articles  is  $274  80. 

Mr.  Harte  alleges  that  these  papers  were  prepared  by  him  at  the 
recjuest  of  Mr.  Ewbank  for  the  purposes  of  his  agricultural  report,  he 
being  then  Commissioner  of  Patents,  who  promised  to  pay  him  for 
them  what  they  were  reasonably  worth.  In  proof  of  this  he  shows 
that  they  were  received  at  the  Patent  Office,  and  that  they  were 
copied  by  direction  of  the  cVief  clerk,  and  the  expense  thereof  paid 
out  of  the  Patent  Office  fund.  He  also  shows  that  the  material  thus 
prepared  by  him  was  used  by  the  Commissioner,  though  the  articles 
themselves  were  not  published  in  the  report. 

Under  these  circumstances  the  committee  are  satisfied  that  Mr. 
Harte  performed  the  services  at  the  request  of  the  Commissioner,  and 
as  he  has  not  been  paid  for  them,  a  bill  for  his  relief  is  herewith  sub- 
mitted. 


^m  OoNORRSs,  )  SENATE.  (  Rep.  Oom. 

1st  Session.     J  ^  No.  281. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  11,  1856. — Ordered  to  be  printed. 


Mr.  Pearce  made  tlie  following 

REPORT. 

[To  accompaDy  Joint  Resolution  H.  R.  11. J 

[%e  Committee  on  the  Library,  to  whom  was  referred  the  resolution  of 
the  House  of  Representatives  No.  11,  report: 

That  they  concur  in  the  opinion  that  it  is  quite  proper  to  recognize 
be  merit  of  Dr.  Kane's  arduous  arctic  expedition  by  the  presentation 
3  him,  his  officers,  and  crew,  medals  as  proposed  in  the  second  section 
f  the  resolution.  Such  testimonials  are  appropriate  rewards  for 
old  enterprizes  whicli  are  prompted  by  a  zeal  for  scientific  discovery 
ad  a  generous  spirit  of  humanity  ;  and  thus,  whether  the  sacrifices 
lade,  the  perils  incurred,  and  the  objects  attained,  were  the  result  of 
•ders  of  the  government,  or  of  voluntary  and  individual  effort — 

Recognizing  Dr.  Kane's  voyage  as  one  which  does  great  honor  to 
is  own  intrepid  spirit,  his  zeal  for  geographical  discovery,  and  his 
enerous  benevolence,  as  well  as  to  the  national  reputation,  the  com- 
littee  cordially  recommend  a  concurrence  in  the  first  resolution. 

They  regret  that  they  cannot  recommend  the  adoption  of  the  first 
ranch  of  the  resolution,  which  proposes  the  purchase  of  15,000 
>pie8  of  the  narrative  which  he  is  about  to  publish.  This  would 
jsult   in  an  expenditure  of  $75,000  and  in  the  establishment  of 

new  precedent,  for  which  there  are  no  adequate  reasons  such  as 
ave  heretofore  induced  Congress  to  publish,  for  distribution,  their 
wu  public  documents,  or  to  subscribe  for  works  having  a  direct  rela- 
on  to  the  affairs  of  government.  The  proceedings  of  Congress,  and 
le  reports  of  government  officers  on  business  of  the  nation,  are  pub- 
shed,  as  well  for  the  use  of  Congress  itself,  and  of  persons  connected 
ith  the  government,  as  for  the  information  of  the  constituents  of 
ongress — the  people — who  ought  to  have,  and  cannot  otherwise  pro- 
ire  the  means  of  knowing  the  history  of  public  affairs.     And  even 

>  this  there  is  a  necessary  limit,  which,  except  in  special  cases  of 
BCuHar  importance,  seldom  allows  the  publication  of  as  many  as 
5,000  copies  of  any  public  document.  In  other  cases  Congress  has 
ibscribed  for  or  purchased  a  still  smaller  number  of  volumes,  relating 

>  our  legislative  or  revolutionary  history,  or  to  our  national  statistics, 
hich  were  supposed  to  be  important  aids  to  our  statesmen  in  the 
jrformance  of  their  public  duties.    Sometimes  they  have  purchased 
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the  works  of  our  revolutionary  fathers  because  they  were  understood 
to  throw  peculiar  light  upon  our  early  public  history,  or  to  have  some 
special  importance  and  value  in  the  consideration  of  great  public 
questions.  For  these  reasons  we  have  bought  such  works  as  Seybert's 
Statistics,  the  State  Papers,  Revolutionary  Archives,  the  writings  of 
JeflFerson,  Hamilton,  John  Adams,  &c. 

In  one  case  only  have  large  numbers  been  purchased  for  general 
popular  distribution,  Hickey's  Constitution ;  which,  besides  that  in- 
strument itself,  contained  various  other  papers,  giving  in  the  whole  a 
sort  of  rudimentary  constitutional  history.  But  in  no  case,  so  far  as 
the  committee  are  aware,  has  Congress,  in  its  purchases  of  books,  passed 
beyond  the  limits  of  the  subjects  indicated.  Of  the  works  of  the  ex- 
ploring expedition,  which  was  sent  out  by  the  government  itself  for 
the  purposes  of  oceanic  discovery  and  scientific  collection,  only  100 
copies  were  ordered  to  be  printed,  and  these  have  been  distributed, 
with  a  few  exceptions,  only  to  States  of  the  Union  and  foreign  gov- 
ernments. 

The  precedent  now  proposed  to  be  set  might,  and  probably  would, 
lead  us  into  a  wide  field  of  literary  patronage,  inconsistent  with  the 
objects  of  government,  and  entailing  an  expense  not  to  be  endured. 
Following  this  precedent,  we  might  be  called  on  to  subscribe  for  the 
travels  of  our  diplomats  abroad,  the  voyages  of  our  naval  oflBcers 
on  distant  seas,  or  works  prepared  by  our  military  men  who  may  be 
sent  to  foreign  countries  to  inquire  into  the  state  of  the  art  of  war, 
the  science  of  engineering,  &c.  Supposing  them  to  be  men  of  great 
merit,  they  would  have  an  equal  claim  to  patronage.  It  is  manifest 
how  improper  and  how  liable  to  partiality  and  abuse  such  a  system 
would  be  ;  as  well,  too,  might  the  government  undertake  to  supply  the 
people  of  the  United  States  with  information  in  all  the  departments 
of  general  knowledge,  as  with  works  on  arctic  exploration  and  dis- 
covery. 

The  enterprise  of  Dr.  Kane,  though  prompted  by  high  impulses, 
conducted  with  singular  heroism  amidst  great  perils,  and  crowned 
with  honorable  success,  in  many  respects  was  merely  a  private  one, 
neither  ordered  nor  induced  by  the  government,  although  aided,  in 
some  degree,  by  the  Navy  Department.  The  publication  of  his  nar- 
rative is  also  a  private  enterprise,  for  patronizing  which,  especially  to 
the  degree  proposed,  the  committee  can  see  no  adequate  reason. 

In  view  of  the  whole  subject,  they  recommend  the  amendment  fol- 
lowing :  Strike  out  the  first  section  of  the  resolution  after  the  resolving 
clause,  and  also  the  first  line  of  section  2  to  the  word  *' aforesaid," 
indusive. 


34th  Congress,  )  SENATE.  i  Rep.  Com. 

l8t  Session.     S  (  No.  282. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  11,  1856. — Ordered  to  be  printed,  together  with  the  views  of  the  minority. 


Mr.  Douglas  made  the  following 

REPORT. 

[To  accompany  bill  H.  R.  75.] 

The  Committee  on  Territories,  to  whom  teas  re/erred  a  bill  from  the 
House  of  Representatives,  for  *'  An  act  to  rem^ganize  the  Territory  of 
Kansas,  and  for  other  purposes/'  beg  leave  to  report: 

The  first  section  of  the  bill  provides,  ''That  all  that  part  of  the 
Territory  of  the  United  States  which  lies  between  the  parallels  of 
thirty-six  degrees  and  thirty  minutes  and  forty  degrees  of  north  lati- 
tude, and  which  is  east  of  the  eastern  boundary  of  the  Territory  of 
Utah  to  the  southeast  corner  thereof,  and  east  of  a  line  thence  due 
south  to  the  said  parallel  of  thirty-six  degrees  thirty  minutes  north 
latitude,  and  is  bounded  on  the  east  by  the  western  boundary  of  the 
State  of  Missouri,  shall  constitute  one  Territory,  and  shall  be,  and 
hereby  is,  constituted  and  organized  into  a  temporary  government,  by 
the  name  of  the  Territory  of  Kansas." 

By  reference  to  the  map  it  will  bo  perceived  that,  in  addition  to  all 
the  country  embraced  within  the  limits  of  the  present  Territory  of 
Kansas,  it  is  proposed  to  include  in  the  new  Territory  all  the  country^ 
between  the  southern  boundary  of  the  Territory,  as  now  defined  by^ 
law,  and  the  parallel  of  36°  30',  extending  from  the  western  boundary 
of  the  State  of  Missouri  across  more  than  twelve  and  a  half  degrees 
of  longitude,  and  being  about  thirty-five  miles  in  width  at  the  eastern, 
and  one  hundred  and  five  at  the  western  extremity.  The  eastern  por- 
tion of  this  strip  of  country,  which  it  is  now  proposed  to  incorporate 
within,  and  render  subjec>t  to  the  jurisdiction  of,  the  Territory  of* 
Kansas,  was  ceded  with  other  territory  to  the  Cherokee  Indians^  hyr 
the  treaties  of  the  6th  of  May,  1828,  April  12th,  1833,  and  May  2% 
1836,  for  "a  permanent  home,  and  which  shall,  under  the  most  solemn 
guarantee  of  the  United  States,  be  and  remain  theirs  forever — a  home 

THAT  SHALL  NEVER,  IN  ALL  FUTURE  TIME,  BE  EMBARRASSED  BY  HAVING  EX- 
TENDED  AROUND  IT  THE  LINES,  OR  PLACED   OVER  IT  THE  JURISDICTION  OP  A 

TERRITORY  OR  STATE,  noT  be  pressed  upon  by  the  extension  in  any  way  of 
any  of  the  limits  of  any  existing  Territory  or  State." 

In  view  of  this  '^most  solemn  guaranty  of  the  United  States"  to 
the  Cherokees,  your  committee  cannot  refrain  from  the  expression  of 
the  hope  and  belief  that  the  House  of  Bepresentatives,  in  passing  a 
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bill  to  extend  around  this  Indian  country  the  lines  of  Kansas,  and 
render  it  subject  to  the  jurisdiction  of  that  Territory,  acted  without 
due  consideration,  and  probably  without  a  full  knowledge  of  these 
treaty  stipulations.  Wlien  the  organic  act  of  Kansas  was  passed  in 
1854,  the  parallel  of  thirty-seven  was  fixed  upon  as  the  southern 
boundary  of  the  Territory  instead  of  the  line  of  thirty-six  degrees 
and  thirty  minutes,  with  the  view  to  the  preservation  of  faith  on  the 
part  of  the  United  States  towards  these  Indians ;  and  lest  injustice 
might  be  done  to  other  Indian  tribes  who  held  their  lands  under  trea- 
ties with  the  United  States,  it  was  expressly  provided,  *'  That  nothing 
in  this  act  contained  shall  be  construed  to  impair  the  rights  of  persons 
or  property  now  pertaining  to  the  Indians  in  said  Territory,  so  long 
as  such  rights  shall  remain  unextinguished  by  treaty  between  the 
United  States  and  such  Indians,  or  to  include  any  territory  which,  by 
treaty  with  any  Indian  tribe,  is  not,  without  the  consent  of  said  tribe, 
to  be  included  within  the  territorial  limits  or  jurisdiction  of  any  State 
or  Territory  ;  but  all  stick  territory  shall  be  excepted  out  of  the  boundor 
ries,  and  constitute  no  part  of  the  Territoi^  of  Kansas,  * '  In  these 
considerations  your  committee  find  insuperable  objections  to  that  por- 
tion of  the  bill  from  the  House  of  Representatives  which  proposes  to 
include  within  the  limits,  and  render  subject  to  the  jurisdiction  of  the 
Territory  of  Kansas,  any  part  of  the  country  which  is  thus  secured  to 
the  Indians  by  solemn  treaty  stipulations. 

Nor  are  the  objections  less  formidable  to  incorporating  within  the 
limits  of  Kansas  that  portion  of  the  Territory  of  New  Mexico  which  lies 
morth  of  the  line  of  36°  30',  and  east  of  the  Rio  Grande,  and  subjecting 
it  to  the  operation  of  the  other  provisions  of  the  bill.  That  part  of  New 
Mexico,  containing  about  15,000  square  miles,  was  purchased  from  Texas 
by  one  of  the  acts  known  as  the  compromise  measures  of  1850,  and  formed 
a  part  of  the  territory  for  which  the  United  States  paid  the  State  of 
Texas  ten  millions  of  dollars.  The  second  section  of  the  act  of  Con- 
gress which  contains  the  terms  and  conditions  of  the  compact  between 
the  United  States  and  Texas  for  the  purchase  of  that  Territory,  incor- 
porates the  same  in  the  Territory  of  New  Mexico,  with  the  following 
guarantee:  '^  And  provided  further^  that  tvhen  admitted  as  a  Staie,  the 
«aid  Territory,  or  any  portion  of  the  same,  shall  be  received  into  the 
Union  with  or  without  slavery,  as  their  constitution  may  prescribe  at  the 
time  of  their  admission." 

After  asserting  this  great  principle  of  State  equality  as  applicable 
to  every  portion  of  New  Mexico  under  the  Constitution,  and  as  guar- 
antied in  the  compact  with  Texas,  by  fair  intendment,  so  far  as  the 
country  was  acquired  from  that  State,  the  seventh  section  of  the  same 
act  provides  that  the  legislative  power  of  the  said  Territory  shall 
extend  to  all  rightful  subjects  of  legislation,  consistent  with  the  Con- 
stitution of  the  United  States  and  the  provisions  of  this  act ' ' — thus 
leaving  the  people  perfectly  free  to  form  and  regulate  their  domestic 
institutions  in  their  own  way,  subject  only  to  the  Constitution.  It  is 
now  proposed  in  the  bill  under  consideration  to  repudiate  these  guar- 
antees and  violate  these  great  fundamental  principles,  by  annexing  to 
Kansas  all  that  portion  of  the  country  acquired  from  Texas  which  lies 
north  of  36°  30^,  and  imposing  upon  it  a  prohibition  of  slavery  for- 
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reVy  from  and  after  the  first  day  of  January,  1858,  regardless  of  the 
ghts  and  wishes  of  the  people  who  may  inhabit  the  Territory. 
The  twenty-fourth  section  of  the  bill  is  in  the  following  words: 
Sec.  24.  And  be  it  further  enacted,  That  so  much  of  the  fourteenth  • 
iction,  and  also  so  much  of  the  thirty-second  section,  of  the  act 
issed  at  the  first  session  of  the  thirty-third  Congress,  commonly 
aown  as  the  Kansas-Nebraska  act,  as  reads  as  follows,  to  wit:  "  Ex- 
jpt  the  eighth  section  of  the  act  preparatory  to  the  admission  of 
Missouri  into  the  Union,  approved  March  6,  1820,  which,  being  in- 
►nsistent  with  the  principles  of  non-intervention  by  Congress  with 
avery  in  the  States  and  Territories,  as  recognized  by  the  legislation 
■  1850,  commonly  called  the  compromise  measures,  is  hereby  declared 
loperative  and  void;  it  being  the  true  intent  and  meaning  of  this  act 
3t  to  legislate  slavery  into  any  Territory  or  State,  nor  to  exclude  it 
lerefrom,  but  to  leave  the  people  thereof  perfectly  free  to  form  and 
^gulate  their  domestic  institutions  in  their  own  way,  subject  only  to 
le  Constitution  of  the  United  States:  Provided,  That  nothing  herein 
>ntained  shall  be  construed  to  revive  or  put  in  force  any  law  or  regu- 
ition  which  may  have  existed  prior  to  the  act  of  6th  March,  1820, 
ther  protecting,  establishing,  prohibiting  or  abolishing  slavery — 
3  and  the  same  is  hereby  repealed ;  and  the  said  eighth  section  of 
lid  act  of  6th  March,  1820,  is  hereby  revived  and  declared  to  be  in 
ill  force  and  effect  within  the  said  Territories  of  Kansas  and  Ne- 
-aska:  Provided,  however,  That  any  person  lawfully  held  to  service 
I  either  of  said  Territories  shall  not  be  discharged  from  such  service 
T  reason  of  such  repeal  and  revival  of  said  eighth  section,  if  such 
jrson  shall  be  permanently  removed  from  such  Territory  or  Territo- 
es  prior  to  the  1st  day  of  January,  1858;  and  any  child  or  children 
)m  in  either  of  said  Territories,  of  any  female  lawfully  held  to  ser- 
ce,  if  in  like  manner  removed  without  said  Territories  before  the  ex- 
ration  of  that  date,  shall  not  be,  by  reason  of  anything  in  this  act, 
nancipated  from  any  service  it  mi.^ht  have  owed  had  this  act  never 
len  passed :  And  provided,  further.  That  any  person  lawfully  held  to 
irvice  in  any  other  State  or  Territory  of  the  United  States,  and 
leaping  into  either  the  Territory  of  Kansas  or  Nebraska,  may  be  re- 
aimed  and  removed  to  the  person  or  place  where  such  service  is  due, 
Qder  any  law  of  the  United  States  which  shall  be  in  force  upon  the 
ibject." 

In  the  opinion  of  your  committee  there  are  various  grave  and  serious 
)jections  to  this  section  of  the  bill.  In  the  first  place,  it  expressly 
tpudiates  and  condemns  the  great  fundamental  principles  of  self- 
Dvernment  and  State  equality  which  it  was  the  paramount  object  of 
le  Kansas-Nebraska  act  to  maintain  and  perpetuate,  as  affirmed  in 
le  following  provision:  ''It  being  the  true  intent  and  meaning  of 
lis  act  not  to  legislate  slavery  into  any  Territory  or  State,  nor  to 
xlude  it  therefrom,  but  to  leave  the  people  thereof  perfectly  free  to 
rm  and  regulate  their  domestic  institutions  in  their  own  way,  sub- 
ct  only  to  the  Constitution  of  the  United  States." 
Not  content  with  repealing  this  wise  and  just  provision,  and  con- 
^mning  the  sound  constitutional  principles  asserted  in  it,  the  bill 
'oceeds  to  legalize  and  establish,   for  a  limited  time,  hereditary 
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slavery,  not  only  in  the  Territory  of  Kansas,  (where  there  is  no  othei 
local  or  affirmative  law  protecting  it  than  the  enactments  of  the 
Kansas  Territorial  legislature^  which  have  been  alleged  to  be  illegal 
and  void,  and  which  the  House  of  Representatives,  by  amendments  to 
the  appropriation  bills,  have  instructed  the  President  not  to  enforce,) 
but  also  in  all  that  part  of  New  Mexico  which  it  is  proposed  to  incor- 
porate in  the  Territory  of  Kansas,  and  where  slavery  was  prohibited 
by  the  Mexican  law,  and  it  is  not  pretended  that  there  is  any  territo- 
rial enactment  recognizing  or  establishing  it.  Having  thus  asserted 
and  exercised  the  power  of  introducing  and  establishing  slavery  in 
the  Territories  by  act  of  Congress,  and  declaring  children  hereafter 
born  therein  to  be  slaves  for  life  and  their  posterity  after  them, 
provided  they  shall  be  removed  therefrom  within  a  specified  period, 
the  bill  proceeds  to  affirm  and  exercise  the  power  of  prohibiting 
slavery  in  the  same  Territories  forever  from  and  after  January  1, 
1858,  by  enacting  and  putting  in  force  the  following  provision,  being 
the  8th  section  of  the  act  passed  March  6,  1820,  to  wit : 

^'Section  8.  And  he  it  further  enacted ,  That  in  all  that  territory 
ceded  by  France  to  the  United  States,  under  the  name  of  Louisiana, 
which  lies  north  of  thirty-six  degrees  and  thirty  minutes  north  lati- 
tude, not  included  within  the  limits  of  the  State  contemplated  by  this 
act,  slavery  and  involuntary  servitude,  otherwise  than  in  the  punish- 
ment of  crime,  whereof  the  parties  shall  have  been  duly  convicted, 
shall  be,  and  is  hereby,  forever  prohibited:  Provided  always y  That 
any  person  escaping  into  the  same,  from  whom  labor  or  service  is 
lawfully  claimed  in  any  State  or  Territory  of  the  United  States,  such 
fugitive  may  be  lawfully  reclaimed  and  conveyed  to  the  person  claim- 
ing his  or  her  labor  or  service  as  aforesaid." 

It  will  be  observed  that  this  8th  section  of  the  Missouri  act  (com- 
monly called  the  Missouri  compromise)  by  its  terms  only  applied  to 
the  territory  acquired  from  France,  known  as  the  Louisiana  purchase, 
the  western  boundary  of  which  was  defined  by  the  treaty  with  Spain 
in  1819,  and  subsequently  by  treaties  with  Mexico  and  Texas,  to  be 
the  100th  meridian  of  longitude,  while  the  bill  under  consideration, 
under  the  guise  of  reviving  and  restoring  that  provision,  extends  it 
more  than  seven  degrees  of  longitude  further  westward,  and  applies 
it  to  that  large  extent  of  territory  to  which  it  had  no  application  in 
its  original  enactment.  Nor  can  it  be  said  with  fairness  or  truth  that 
this  provision  was  applied  to  any  portion  of  the  territory  in  question 
by  the  ''joint  resolution  for  annexing  Texas  to  the  United  States," 
for  the  reason  that  the  whole  territory  embraced  within  the  limits  of 
the  republic  of  Texas  was  admitted  into  the  Union  as  one  State,  with 
the  privilege  of  forming  not  exceeding  four  other  States  out  of  the 
State  of  Texas,  ''by  the  consent  of  said  State,"  with  the  condition 
that  "  in  such  State  or  States  as  should  be  formed  out  of  said  territory, 
north  of  said  Missouri  compromise  line,  slavery  or  involuntary  servi- 
tude (except  for  crime)  shall  be  prohibited." 

It  was  left  discretionary  with  Texas  to  remain  forever  one  Stat«, 
and  to  retain  the  whole  of  her  territory  as  slave  territory,  or  to  con- 
sent to  a  division,  in  which  case  the  prohibition  would  taie  eflRect,  by 
virtue  of  the  compact,  from  the  date  of  the  formation  of  a  new  State 
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vithin  the  limits  of  the  republic  of  Texas,  north  of  36°  3(y.  If,  on 
the  contrary,  Texas  should  determine  to  withhold  her  assent,  no  such 
new  State  could  ever  be  formed,  and  hence  the  prohibition  would 
never  take  effect.  All  difficulty,  however,  on  this  point,  has  been 
removed  by  the  act  of  1850,  purchasing  from  Texas  all  that  portion 
of  her  territory  lying  north  of  36°  30',  and  incorporating  it  in  the 
Territory  of  New  Mexico,  with  the  guarantee  that  ''when  admitted 
Bs  a  State,  the  said  Territory,  or  any  portion  of  the  same,  shall  be 
received  into  the  Union  with  or  without  slavery,  as  their  constitution 
may  prescribe  at  the  time  of  admission."  Hence  all  that  territory, 
to  which  it  is  now  proposed  to  apply  the  Missouri  restriction  for  the 
first  time,  under  the  plea  of  restoring  the  Missouri  compromise  of  the 
6th  of  March,  1820,  is  protected  from  any  such  invasion  of  the  rights 
of  the  inhabitants  to  form  and  regulate  their  own  domestic  affairs  in 
their  own  way,  by  the  solemn  guarantied  contained  in  the  compromise 
measures  of  1850,  which  blotted  out  the  geographical  line  as  a 
dividing  line  between  free  territory  and  slave  territory,  and  substi- 
tuted for  it  the  cardinal  principle  of  self-government,  in  accordance 
with  the  Constitution.  But  it  will  also  be  observed,  that  the  bill 
under  consideration  does  not  propose  to  limit  the  restriction  to  the 
territory  acquired  from  Texas,  nor  the  country  on  the  east  side  of  the 
Rio  Grande,  but  extend  it  across  that  river  over  a  portion  of  the 
territory  acquired  from  Mexico,  which  was  never  claimed  by  Texas 
nor  embraced  within  the  Louisiana  purchase,  and  to  which  there  is 
no  pretext  for  asserting  that  the  Missouri  compromise  ever  applied. 
If,  in  the  application  of  the  8th  section  of  the  act  of  the  6th  of 
March,  1820,  (commonly  called  the  Missouri  compromise,)  over  so 
large  a  district  of  country  to  which  it  never  had  any  previous  appli- 
cation, it  be  tlie  policy  of  the  House  of  Representatives  to  return  to 
the  ^'  obsolete  idea"  of  a  geographical  line  as  a  dividing  line  in  all 
time  to  come  between  slave  territory  and  free  territory,  a  perpetual 
barrier  against  the  advancement  of  slavery  on  the  one  hand  and  free 
institutions  on  the  other,  the  measure  falls  short  of  accomplishing  the 
whole  of  their  object  in  not  extending  the  line  to  the  Pacific  ocean. 
Your  committee  can  perceive  many  weighty  considerations  founded  in 
policy,  although  wanting  the  sanction  of  sound  constitutional  princi- 
ples, which  might  be  urged  in  favor  of  such  a  measure,  inasmuch  as 
the  barrier  once  erected  from  ocean  to  ocean — permitting  slavery  on 
the  one  side  and  prohibiting  it  on  the  other — if  universally  acquiesced 
in  and  religiously  observed  as  a  patriotic  ofiering  upon  the  altar  of 
our  common  country,  would  put  an  end  to  the  controversy  forever, 
and  form  a  bond  of  peace  and  brotherhood  in  the  future.  But,  un- 
fortunately, when  this  expedient  was  proposed  by  the  Senate  in  1848, 
it  was  indignantly  repudiated  by  the  House  of  Representatives,  and 
as  a  consequence  the  whole  country  was  plunged  into  a  whirlpool  of 
sectional  strife  and  angry  crimination,  which  alarmed  the  greatest 
and  purest  patriots  of  the  land  for  the  safety  of  the  republic,  and  was 
only  rescued  from  the  impending  perils  by  the  adoption  of  the  com- 
promise measures  of  1850,  which  abandoned  the  policy  of  a  geo- 
graphical line,  and  substituted  for  it  the  great  principles  of  self 
government  and  State  equality,  in  obedience  to  the  federal  Constitu- 
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tion.  In  view  of  the  history  of  the  past,  your  committee  can  perceive 
no  safety  in  the  future  except  in  a  strict  and  religious  fidelity  to  the 
true  principles  of  the  Constitution  as  embodied  in  the  adjustment  of 
that  unfortunate  controversy,  and  adopted  by  the  whole  country  as 
rules  of  action,  to  be  applied  in  all  future  time,  when  in  the  progress 
of  events  it  should  be  necessary  to  organize  Territories  or  admit  new 
States.  The  Kansas-Nebraska  act  was  the  logical  sequence  of  the 
compromise  measures  of  1850,  and  rendered  imperatively  necessary 
in  order  to  establish  and  perpetuate  the  principles  of  self-government 
and  State  equality  in  the  organization  of  Territories  and  admission  of 
new  States.  For  these  reasons  your  committee  cannot  concur  with  the 
House  of  Eepresentatives  in  the  proposition  to  blot  out  from  the 
organic  act  of  Kansas  and  Nebraska  those  essential  provisions  and 
cardinal  principles,  the  faithful  observance  of  which  can  alone  pre- 
serve the  just  rights  of  the  inhabitants  of  the  Territories  and  main- 
tain the  peace,  unity,  and  fraternity  of  the  republic.  The  great  object 
is  to  withdraw  the  slavery  question  from  the  halls  of  Congress  and 
remand  its  decision  to  the  people  of  the  several  States  and  Territories^ 
subject  to  no  other  conditions  or  restrictions  than  those  imposed  by  the 
Constitution  of  the  United  States.  Those  provisions  of  the  bill  under 
consideration  which  introduce  and  establish  slavery,  together  with 
those  which  abolish  and  prohibit  it,  are  alike  obnoxious  on  the  score 
of  principle,  inasmuch  as  they  assert  and  exercise  the  right  of  Con- 
gress to  form  and  regulate  the  local  affairs  and  domestic  institutions 
of  a  distant  and  distinct  people  without  their  consent  and  regardless 
of  their  rights  and  wishes.  To  avoid  all  misconstruction,  however, 
upon  this  point,  your  committee  deem  it  proper  to  remark  that  their 
objections  do  not  apply  to  that  part  of  the  bill  which  extends  the  pro- 
visions of  the  fugitive  riave  law  to  the  Territories  of  Kansas  and  Ne- 
braska, and  provides  *'  that  any  person  lawfully  held  to  service  in  any 
other  State  or  Territory,  and  escaping  into  either  the  Territory  of 
Kansas  or  Nebraska,  may  be  reclaimed  and  removed  to  the  person  or 
place  where  such  service  is  due,  under  any  law  of  the  United  States 
which  shall  be  in  force  upon  the  subject."  In  this  clause  your  com- 
mittee are  rejoiced  to  find  a  frank  and  conscientious  acknowledgement 
of  the  duty  of  Congress  to  provide  efiicient  laws  for  carrying  into 
faithful  execution  the  provision  of  the  Constitution  of  the  United 
States  which  provides  for  the  rendition  of  fugitive  slaves  as  well  as 
all  other  obligations  imposed  by  that  instrument. 

The  preservation  of  our  free  institutions  depend  upon  a  faithful  ob- 
servance of  the  Constitution  in  all  its  parts ;  and  the  assurance  thus 
furnished  that  the  representatives  of  the  people  are  ever  ready  to  pro- 
vide new  and  additional  guarantees  when  supposed  to  be  necessary  for 
tho  faithful  performance  of  that  constitutional  obligation,  which  has 
been  the  subject  of  the  severest  criticism  in  some  portions  of  the  coun- 
try, cannot  fail  to  gratify  every  true  friend  of  the  Union.  In  this 
case,  however,  no  such  legislation  is  necessary,  inasmuch  as  the 
organic  act  of  Kansas  and  Nebraska  extended  the  provisions  of  the 
fugitive  slave  law  to  both  of  those  Territories. 

The  fifteenth  and  sixteenth  sections  of  the  bill  under  consideration 
read  as  follows : 
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Sec.  15.  And  he  it  further  enacted,  That  all  suits,  process,  and  pro 
leedings^  civil  and  criminal,  at  law  and  in  chancery,  and  all  indict- 
nents  and  informations  which  shall  be  pending  and  undetermined  in 
he  courts  of  the  Territory  of  Kansas  or  of  New  Mexico,  when  this  act 
hall  take  effect,  shall  remain  in  said  courts  where  pending,  to  be 
leard,  tried,  prosecuted,  and  determined  in  such  courts  as  though  thi» 
ict  had  not  been  passed :  Proviaed,  nevertheless,  That  all  criminal 
)ro8ecutions  now  pending  in  any  of  the  courts  of  the  Territory  of  Kan- 
sas, imputing  to  any  person  or  persons  the  crime  of  treason  against  the 
[Jnited  States,  and  all  criminal  prosecutions,  by  information  or  in- 
lictment,  against  any  person  or  persons  for  any  alleged  violation  or 
iisregard  whatever  of  what  are  usually  known  as  the  laws  of  the 
legislature  of  Kansas,  shall  be  forthwith  dismissed  by  the  courts  where 
mch  prosecutions  may  be  pending,  and  every  person  who  may  be  re- 
trained of  his  liberty  by  reason  of  any  of  said  prosecutions  shall  be 
released  therefrom  without  delay.  Nor  shall  there  hereafter  be  insti- 
tuted any  criminal  prosecution  in  any  of  the  courts  of  the  United 
States,  or  of  said  Territory,  against  any  person  or  persons,  for  any 
mch  charge  of  treason  in  the  said  Territory  prior  to  the  passage  of 
this  act,  or  any  violation  or  disregard  of  said  legislative  enactmenta 
it  any  time. 

Sec.  16.  And  be  it  further  enacted,  That  all  justices  of  the  peace^, 
X)n8tables,  sheriffs,  and  all  other  judicial  and  ministerial  officers,  who 
jhall  be  in  office  within  the  limits  of  said  Territory  when  this  act  shall 
'ake  effect,  shall  be,  and  they  are  hereby,  authorized  and  required  to 
continue  to  exercise  and  perform  the  duties  of  their  respective  offices 
is  officers  of  the  Territory  of  Kansas,  temporarily,  and  until  they,  or 
others,  shall  be  duly  appointed  and  qualified  to  fill  their  places  in  the 
oianner  herein  directed,  or  until  their  offices  shall  be  abolished. 

It  will  be  observed  that  these  two  sections  recognize  the  validity 
»nd  binding  force  of  the  entire  code  of  laws  enacted  at  the  Shawnee 
Mission,  by  the  legislature  of  Kansas  Territory,  and  provide  for  the 
faithful  execution  of  all  those  enactments  except  the  criminal  code. 
All  justices  of  the  peace,  constables,  sheriffs,  and  all  other  judicial 
and  ministerial  officers,  now  in  office,  are  required  to  continue  to  ex- 
ercise and  perform  the  duties  of  their  respective  offices.  All  these 
officers,  with  the  exception  of  the  governor,  three  judges,  secretary, 
and  marshal,  and  district  attorney,  were  elected  or  appointed  under 
the  laws  enacted  by  the  legislature  of  Kansas,  while  their  powers, 
functions,  and  duties,  are  all  prescribed  by  those  laws  and  none  others. 
These  officers  are  all  required  to  continue  to  perform  the  duties  of 
their  respective  offices,  by  observing  and  enforcing  all  the  laws  en- 
Eu^ed  at  the  Shawnee  Mission,  except  the  criminal  code.  *'A11  suits, 
process,  and  proceedings,  civil  and  criminal,  at  law  and  in  chancery, 
ftnd  all  indictments  and  informations  which  shall  be  pending  and  un- 
determined in  the  courts  of  the  Territory  of  Kansas  or  New  Mexico, 
when  this  act  shall  take  effect,  shall  remain  in  said  courts  where 
pending,  to  be  heard,  tried,  prosecuted,  and  determined,  in  such 

courts,  AS  THOUGH  THIS  ACT  HAD  NOT  BEEN  PASSED."      The  clectioU   lawS, 

and  the  laws  concerning  slaves  and  slavery,  and  all  laws  protecting 
the  rights  of  persons  and  property,  and  affecting  all  the  relations  of 
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life,  are  recognized  as  valid  and  required  to  be  enforced,  kxcbpting 

CBIMINAL  PROSECUTIONS,  BY  INFORMATION  OR  INDICTMBNT,  foT  violating  OX 

disregarding  the  laws  of  the  legislature  of  Kansas,  all  such  prosecu- 
tions are  required  to  be  forthwith  dismissed,  and  the  prisoners  set  at 
liberty,  and  no  new  prosecutions  are  to  be  commenced  for  ^^any  viola- 
tion or  disregard  of  said  legislative  enactments  at  any  time.  Such  is 
the  legislation  provided  for  in  these  two  sections  of  the  bill.  They 
recognize  the  validity  of  the  laws  enacted  at  Shawnee  Mission,  and 
provide  for  the  enforcement  of  all  of  them  except  in  cases  of  criminal 
prosecution.  Your  committee  are  unable  to  perceive  how  the  pas- 
sage of  such  a  bill  would  restore  peace,  quiet,  and  security,  to  the 
people  of  Kansas.  It  has  been  alleged  that  there  are  in  that  Terri- 
tory organized  bands  of  lawless  and  desperate  men,  who  are  in  the 
constant  habit  of  perpetrating  deeds  of  violence — ^murdering  and 
plundering  the  inhabitants,  stealing  their  property,  burning  their 
nouses,  and  driving  peaceable  citizens  from  the  polls  on  election  day, 
and  even  from  the  Territory.  The  remedy  proposed  in  the  bill  is  to 
grant  to  the  perpetrators  of  these  crimes  a  general  amnesty  for  the 
past,  and  a  full  licence  in  the  future  to  continue  their  bloody  work. 

There  is  no  law  in  force  in  Kansas  by  which  murder,  robbery,  lar- 
ceny, arson,  and  other  crimes  known  to  the  criminal  codes  of  all  civil- 
ized States,  can  be  punished,  except  under  the  code  enacted  by  the 
legislature  of  Kansas  at  the  Shawnee  Mission.  The  provisions  of  ''an 
act  for  the  punishment  of  crimes  against  the  United  States,"  approved 
April  30,  1T90,  is,  by  its  terms,  confined  in  its  application  to  such 
crimes  as  shall  be  committed  ''within  any  fort,  arsenal,  dock  yard, 
magazine,  or  any  other  place  or  district  of  country  under  the  sole  and 
exclusive  jurisdiction  of  the  United  States,'*  and  "upon  the  high  seas 
and  navigable  waters  out  of  the  jurisdiction  of  any  particular  State," 
but  has  never  been  held  or  construed  to  apply  to  the  Territories  of  the 
United  States.  The  act  of  the  3d  of  March,  181 T,  "  to  provide  for  the 
punishment  of  crimes  and  offences  committed  within  the  Indian  bound- 
aries," extends  the  provisions  of  the  said  act  of  1790  to  the  Indian 
country,  but  expressly  restricts  its  application,  as  its  title  imports,  to 
crimes  committed  "within  any  town,  district,  or  territory  belonging 
to  any  naiion  or  nations,  tribe  or  tribes  of  Indians,*'  Hence,  the  mo- 
ment the  Indian  title  is  extinguished,  and  the  country  placed  under 
the  jurisdiction  of  a  territorial  government,  it  ceases  to  be  "under  the 
sole  and  exclusive  jurisdiction  of  the  United  States,"  and  is  no  longer 
subject  to  the  provisions  of  either  of  the  above  cited  acts.  Thus  it 
will  be  seen  that  if  the  bill  from  the  House  of  Kepresentatives  should 
become  a  law  with  the  provisions  granting  a  general  amnesty  in  re- 
spect to  all  past  crimes,  and  unlimited  license  in  the  future  to  perpe- 
trate such  outrages  as  their  own  bad  passions  might  instigate,  there 
would  be  no  law  in  force  in  Kansas  to  punish  the  guilty  or  protect 
the  innocent. 

Inasmuch  as  the  House  of  Kepresentatives,  by  the  passage  of  th^ 
bill  under  consideration,  and  the  Senate,  by  its  bill  for  the  admission 
of  Kansas  into  the  Union,  have  each  recognized  the  validity  of  the 
laws  enacted  by  the  Kansas  legislature  at  Shawnee  Mission,  so  far  as 
they  are  consistent  with  the  Constitution  and  the  organic  act,  and 
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affirmed  the  propriety  and  duty  of  enforcing  the  same,  except  in  cer- 
tain specified  cases,  it  becomes  important  to  inquire  into  the  extent  of 
the  diflferences  of  opinion  between  the  House  of  Representatives  and 
the  Senate,  in  respect  to  the  particular  laws  which  ought  not  to  be 
enforced.  The  Senate  has  already  declared  in  the  bill  for  the  admis- 
sion of  Kansas  into  the  Union  that  all  laws  and  enactments  in  said 
Territory  which  are  repugnant  to,  or  in  conflict  with,  the  great  prin- 
ciples of  liberty  and  justice,  as  guarantied  by  the  Constitution  of 
the  United  States  and  the  organic  act,  and  embodied  in  the  18th  sec- 
tion of  that  bill,  shall  be  null  and  void^  and  that  none  such  shall  ever 
be  enforced  or  executed  in  said  Territory. 
The  said  eighteenth  section  is  in  the  following  words  : 
'*  Sec.  18.  And  be  it  further  enacted,  That  inasmuch  as  the  Consti- 
tution of  the  United  States  and  the  organic  act  of  said  Territory  has 
secured  to  the  inhabitants  thereof  certain  inalienable  rights,  of  which 
they  cannot  be  deprived  by  any  legislative  enactment,  therefore  no  re- 
ligious test  shall  ever  be  required  as  a  qualification  to  any  office  or 
public  trust ;  no  law  shall  be  in  force  or  enforced  in  ^aid  Territory 
respecting  an  establishment  of  religion,  or  prohibiting  the  free  exercise 
thereof;  or  abridging  the  freedom  of  speech,  or  of  the  press ;  or  of  the 
right  of  the  people  peaceably  to  assemble,  and  petition  for  the  redress 
of  grievances  ;  the  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects  against  unreasonable  searches  and  seizures 
shall  not  be  violated  ;  and  no  warrant  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  person  or  things  to  be  seized  ;  nor 
shall  the  rights  of  the  people  to  keep  and  bear  arms  be  infringed.  No 
person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury  ;  nor 
shall  any  person  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life  or  limb  ;  nor  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself,  nor  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law  ;  nor  shall  private  property  be 
taken  for  public  use  without  just  compensation.  In  all  criminal  prose- 
cution, the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial 
by  an  impartial  jury  of  the  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  previously  ascertained  by 
law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusation ;  to 
be  confronted  with  the  witnesses  against  him  ;  to  have  compulsory 
process  of  obtaining  witnesses  in  his  favor,  and  to  have  the  assistance 
of  counsel  for  his  defence.  The  privilege  of  habeas  corpus  shall  not 
be  suspended  unless,  when  in  case  of  rebellion  or  invasion,  the  public 
safety  may  require  it.  In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved,  and  no  fact  tried  by  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States  than  according  to  the  rules  of  the 
common  law.  Excessive  bail  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  punishments  inflicted.  No  law  shall 
be  made  or  have  force  or  effect  in  said  Territory  which  shall  require  a 
test  oath  or  oath  to  support  any  act  of  Congress  or  other  legislative 
act  as  a  qualification  for  any  civil  office  or  public  trust,  or  for  any  em- 


i 


10  KANSAS  TERRITORY. 

ployment  or  profession,  or  to  serve  as  a  juror  or  vote  at  an  election,  or 
which  shall  impose  any  tax  upon  or  condition  to  the  exercise  of  the 
right  of  suffrage  by  any  qualified  voter,  or  which  shall  restrain  or 
prohibit  the  free  discussion  of  any  law  or  subject  of  legislation  in  the 
said  Territory,  or  the  free  expression  of  opinion  thereon  by  the  people 
of  said  Territory/' 

By  this  provision  of  the  bill,  which  has  twice  passed  the  Senate,  and 
now  remains  on  the  Speaker's  table  of  the  House  of  Representatives 
unacted  upon,  and  only  awaits  the  favorable  action  of  the  House  to 
enable  it  to  become  a  law  with  the  President's  approval,  all  the  ob- 
noxious laws,  which  have  been  the  subject  of  so  much  censure  and 
complaint,  are  swept  out  of  existence,  leaving  none  in  force  in  said 
Territory  except  such  as  are  usual,  proper,  and  necessary  in  all 
civilized  communities  for  the  protection  of  life,  liberty,  and  property. 
Your  committee  have  not  yet  relinquished  the  hope  that  the  House  of 
Representatives  will  concur  with  the  Senate  in  the  passage  of  that 
bill,  and  thus  restore  peace  and  security  to  the  people  of  Kansas,  by 
declaring  all  those  obnoxious  laws  null  and  void,  and  providing  for 
the  faithful  enforcement  of  the  Kansas  code,  the  validity  of  which  has 
thus  been  frankly  and  solemnly  acknowledged  by  the  votes  and  action 
of  each  House  of  Congress.  The  two  Houses  of  Congress  having,  by 
their  action,  each  arrived  at  the  conclusion  that  the  Kansas  code  is  valid, 
and  that  the  obnoxious  laws  referred  to  ought  to  be  declared  inopera- 
tive and  void,  as  being  repugnant  to  the  principles  of  liberty  and  justice 
intended  to  be  secured  by  the  Constitution  of  the  United  States  and  the 
Kansas-Nebraska  act,  it  would  seem,  that  the  most  serious  and  mate- 
rial point  of  diflference  between  the  two  Houses  which  remains  to 
be  adjusted,  is  whether  that  part  of  the  Kansas  code  which  provides 
for  the  punishment  of  murder,  robbery,  larceny,  and  other  criminal 
offences  shall  be  enforced,  or,  whether  all  persons  guilty  of  those 
oflfences  shall  be  turned  loose  to  prey  upon  the  community  with  legal- 
ized impunity.  It  is  true  that  there  is,  apparently,  another  point  of 
difference  between  the  two  Houses,  arising  out  of  the  question  whether 
the  people  of  Kansas  shall  be  authorized  to  elect  delegates  to  a  con- 
vention, (with  proper  and  satisfactory  safe-guards  against  fraud,  vio- 
lence and  illegal  voting,)  and  form  a  constitution  and  state  government 
preparatory  to  their  admission  into  the  Union,  or  whether  the  Terri- 
tory shall  be  reorganized  in  accordance  with  the  provisions  of  the  bill 
from  the  House  and  left,  for  some  years  to  come,  in  that  condition. 
While  the  House  of  Representatives  has  recently  expressed  its  pre- 
ference for  the  latter  proposition,  by  the  passage  of  the  bill  under 
consideration,  your  committee  are  not  permitted  to  assume  that  they 
have  insuperable  objections  to  the  admission  of  Kansas  at  this  time, 
for  the  reason  that  a  few  weeks  previous  they  passed  a  bill  to  admit 
that  Territory  as  a  State,  with  the  Topeka  constitution.  Hence  the 
change  of  policy  on  the  part  of  the  House,  in  abandoning  the  State 
movement  with  the  Topeka  constitution,  and  substituting  for  it  the 
proposition  to  reorganize  the  Territory  and  leave  it  in  that  condition, 
must  be  taken  only  as  a  strong  expression  of  a  decided  preference  on 
the  part  of  the  House  for  the  bill  under  consideration,  and  not  as 
conclusive  evidence  of  insuperable  objections  to  a  fair  bill,  with  proper 
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and  snitable  guarantees  against  fraud  and  illegal  voting,  to  authorize 
the  people  of  Kansas  to  form  a  constitution  and  State  government  at 
this  time.  While  the  Senate  bill,  now  pending  before  the  House,  is 
fair  and  impartial  in  all  its  provisions,  with  ample  and  satisfactory 
safe-guards  against  illegal  and  fraudulent  voting,  the  bill  from  the 
House  to  reorganize  the  Territory  contains  no  such  provisions  and  affords 
no  such  assurances.  It  leaves  the  qualifications  of  the  voters  at  the 
first  election  the  same  as  they  were  under  the  Kansas-Nebraska  act,  with 
this  difference,  that  it  denies  the  privilege  of  voting  and  holding  office 
to  all  men  of  foreign  birth  who  shall  have  declared  on  oath  their  in- 
tention to  become  citizens,  and  who  shall  have  taken  an  oath  to  sup- 
port the  Constitution  of  the  Uoited  States,  but  who  shall  have  failed 
from  any  cause  to  have  completed  their  naturalization.  The  provision 
is,  *nhat  any  white  male  inhabitant,  being  a  citizen  of  the  United 
States,  above  the  age  of  twenty-one  years,  who  shall  "have  been  a  resi- 
dent of  said  Territory  at  the  time  of  the  passage  of  this  act,  shall  be 
entitled  to  vote  at  the  first  election."  No  penalties  or  punishments 
are  provided  for  illegal  voting  ;  none  for  fraud  in  conducting  the  elec- 
tions ;  none  for  violence  at  the  polls ;  and  none  for  destroying  the 
ballot-boxes.  All  these  things  may  be  done  with  impunity  ;  for,  while 
the  election  must  be  held  in  pursuance  of  the  existing  laws  of  the 
Territory,  which  are  recognized  as  being  in  force,  the  bill  expressly 
provides  that  no  criminal  prosecution  slwU  hereafter  he  instituted  in  any 
of  the  courts  of  the  United  States  or  of  said  Territory  for  any  violation 
or  disregard  of  said  legislative  enactment  at  any  time.  Under  this  bill 
any  number  of  persons  from  Missouri  or  Iowa,  from  South  Carolina 
or  Massachusetts,  or  from  any  other  part  of  the  world,  may  enter  the 
Territory  on  election  day  and  take  possession  of  the  polls,  and  vote  as 
many  times  as  they  choose,  and  drive  every  legal  voter  from  the  polls 
with  entire  impunity  ;  for  the  bill  declares  that  no  criminal  prosecu- 
tions shall  ever  be  instituted  in  the  courts  of  the  United  States  or  of 
said  Territory  for  violating  or  disregarding  the  only  law  ^hich  pro- 
vides penalties  and  punishments  for  such  outrages  in  the  Territory  of 
Kansas. 

No  measure  can  restore  peace  to  Kansas  which  does  not  effectually 
protect  the  ballot-box  against  fraud  and  violence,  and  impart  equal 
and  exact  justice  to  all  the  inhabitants.  Under  existing  circumstances, 
your  committee  are  unable  to  devise  any  measure  which  will  more  cer- 
taily  accomplish  these  desirable  objects  than  the  bill  which  has  twice 
passed  the  Senate,  and  now  only  awaits  the  concurrence  of  the  House 
of  Representatives,  with  the  approval  of  the  President,  to  become  the 
law  of  the  land. 

For  these  reasons  your  committee  recommend  that  the  bill  from  the 
House  of  Representatives  be  laid  on  the  table,  as  a  test  vote  on  its  re- 
jection, inasmuch  as  the  obiections  apply  to  all  the  leading  features 
and  material  provisions  of  the  bill,  and  renders  it  incapable  of  amend- 
ment without  preparing  an  entire  new  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 
August  11,  1856. 


VIEWS  OF  THE  MINORITY. 

Mr,  CoUamerjfrom  the  Committee  on  Territories^  to  whom  was  referred 
a  biU  from  the  House  of  Representatives,  ^^An  act  to  reorganize  the 
Territory  of  Kansas  and  for  other  purposes,"  submits  the  following 
views: 

In  all  legislation,  the  true,  actual  condition  of  the  country  to  which 
it  is  to  apply,  should  be,  and  must  be,  regarded,  in  order  to  ascertain 
what  will  be  the  probable  eflPect  of  such  legislation.  What  is  the 
present  condition  of  Kansas,  for  which  legislation  is  now  proposed, 
and  what  is  the  legislation  adapted  to  that  condition?  If  its  condition 
is  peaceful  and  prosperous,  let  it  proceed  under  the  laws  which  has 
produced,  and  is  advancing,  such  prosperity.  If,  on  the  other  hand, 
it  is  convulsed  with  violence,  conrasion  and  blood,  then  it  must  be 
equally  clear  that  legislation  should  change  and  correct  the  measures 
and  causes  which  have  produced  this  condition. 

A  brief  and  summary  statement  of  affairs  will  be  amply  suflScient 
for  the  present  purpose.  The  Territory,  on  the  30th  of  AJarch,  1855, 
the  day  for  the  election  of  the  territorial  legislature,  was  invaded  by 
armed  baifds  of  men  from  Missouri,  who  dispersed  themselves  into  the 
different  election  districts,  and  by  force,  violence,  and  intimidation, 
drove  the  inhabitants  from  the  polls,  and  by  their  own  votes,  elected 
the  members  of  the  legislature  in  all  of  the  election  districts  but  one. 
This  legislature,  so  elected  by  force  and  fraud,  by  the  people  of  Mis- 
souri, convened  and  presumed  to  legislate  for  the  Territory  of  Kansas, 
and  to  appoint  officers  to  execute  their  laws.  The  object  of  this  atro- 
cious invasion  and  usurpation  was  open,  avowed,  and  well-known  to 
all ;  that  is,  to  establish  and  sustain  the  institution  of  domestic  slavery 
in  that  Territory,  thus  acknowledging  that,  if  left  to  themselves,  the 
inhabitants  would  not  receive  and  promote  it.  The  laws  adopted  by 
this  usurping  legislature  were  framed^  in  all  their  aspects,  to  secure 
the  same  purpose  for  which  it  had  been  elected — to  oppress,  harass, 
and  exclude  all  those  opposed  to  slavery  then  in  said  Territory,  to  pro- 
cure their  departure,  ana  to  deter  all  others,  entertaining  such  views, 
from  entering  the  Territory  for  settlement. 

Under  the  color  of  the  laws,  thus  made,  the  officers  of  the  Terri- 
tory, and  people  under  their  countenance  and  direction,  have  per- 
formed acts  of  violence  and  atrocity  shocking  to  every  sentiment  of 
justice  and  humanity.     The  Executive  of  the  nation  declares  that 
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those  laws  shall  be  enforced  with  the  whole  power  of  the  government, 
and  the  people  are  informed  by  the  commander  of  the  army  there 
that  he  cannot  protect  them  even  from  the  lawless  acts  of  the  territo- 
rial militia  and  the  marshal's  and  sheriff's  posse,  because  they  act 
under  color  of  law,  at  the  same  time  it  is  insisted  that  if  they  attenipt 
to  protect  themselves,  it  must  be  treated  as  resistance  to  lawiul 
authority. 

A  large  part  of  the  people  there  justly  regard  the  acts  of  that 
usurping  legislature  as  utterly  void,  and  they  formed  a  State  constitu- 
tion to  present  to  Congress  for  admission  as  a  State,  which  was 
adopted  by  the  votes  of  a  large  majority  of  the  inhabitants  of  said 
Territory,  and  measures  were  taken  to  organize  a  provisional  govern- 
ment under  the  same,  subject  to  the  action  of  Congress  thereon.  Con- 
gress having  yet  taken  no  definitive  action,  when  the  people  attempted 
again  to  hold  a  meeting,  peaceably  and  unarmed,  further  to  forward 
tliat  object,  they  were  forcibly  dispersed  by  the  United  States  dragoons. 
The  men  who  were  most  active  in  this  matter  of  a  State  constitution 
have  been  arrested  and  indicted,  and  are  now  held  in  durance  as 
guilty  of  treason,  or  constructive  treason,  and  guarded  by  United 
States  soldiers,  under  the  command  of  the  President  of  the  United 
States.  These  proceedings  have  naturally  led  to  some  violent  acts  of 
resistance  and  retaliation,  and  bad  men  from  a  distance  have  gathered 
there  to  take  advantage  of  these  scenes  of  violence  to  gratify  their 
lawlessness  and  cupidity.  Those  laws,  and  the  acts  done  under  color 
of  them,  have,  in  a  great  measure,  had  their  designed  effect,  and 
driven  large  numbers  of  the  free  State  and  other  peaceable  people- 
from  the  Territory.  The  people  of  Missouri  and  others  uniting  in 
their  purposes,  have  forcibly  turned  back  large  i)arties  of  emigrants 
from  the  free  States,  attempting  to  enter  the  Territory  by  the  national 
highway,  the  Missouri  river,  and  large  numbers,  in  armed  bands,  are 
now  gathered  along  the  borders  of  the  Territory  to  guard  it  against 
the  access  of  said  emigrants  by  land. 

From  this  condition  of  that  country,  so  anomalous  and  unprece- 
dented, so  inconsistent  with  this  enlightened  age,  so  injurious  to  the 
government  of  this  country,  under  whose  jurisdiction  it  exists,  and  so 
dangerous  in  its  continuance  and  tendencies,  leads  us  to  inquire  what 
cause  has  produced  it.  Nothing  of  this  kind  has  ever  before  existed 
in  relation  to  any  one  of  our  numerous  Territories.  The  cause  is  per- 
fectly obvious  to  every  man  in  our  country.  It  is  the  novel  attempt 
and  experiment  to  invite  people  to  settle  that  country  under  a  procla- 
mation to  them  that  they  should  have  it  for  free  or  for  slave  labor  as 
they  should  themselves  determine.  In  order  to  enter  upon  this  experi- 
ment, Congress,  in  1854,  vacated  the  Missouri  compromise  line,  wnich 
sequestered  all  the  country  north  of  36°  30'  to  be  free  from  slavery^ 
forever.  They  destroyed  that  statute  of  compromise  and  repose  which 
was  the  bond  of  peace  for  more  than  the  third  of  a  century.  They 
broke  up  that  condition  of  quietness  on  the  subject  of  slavery  in  the 
Territories,  in  relation  to  all  which  such  arrangements  had  been  made 
as  that  all  parties  had  submitted  to  acquiesce.  Congress,  in  the  Ne- 
braska-Kansas bill,  not  only  provided  that  when  admitted  as  States 
they  should  be  admitted  as  free  or  slave  States  as  they  should  desire^ 
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■as  had  been  done  in  New  Mexico,  but  they  proceeded  to  repeal  the 
Missouri  compromise  line,  which  prohibited  slavery,  and  declared  that 
the  people  should  be  '^  perfectly  free  to  form  and  regulate  their  do- 
mestic institutions  in  their  own  way."  This  was  the  cause  of  all  the 
trouble  which  has  since  transpired  there.  The  invasion  from  Mis- 
souri, and  all  the  violence  and  outrage  done  under  color  of  the  laws, 
flo  produced,  as  before  stated,  are  but  efforts  to  establish  slavery  as  a 
domestic  institution  ^^  perfectly  free  and  in  their  oion  way.*' 

Palliation  or  excuse  for  this  violence  and  lawlessness  is  much  urged 
by  the  President  and  in  the  Senate  by  heaping  unfounded  execration 
on  the  Massachusetts  Emigrant  Aid  Society;  but  southern  emigrants, 
actually  hired  by  slaveholders'  associations,  find  no  diflSculty  in  enter- 
ing the  Territory,  and  are  employed  as  marshal's  posse,  under  pay. 
How  little  of  ground  existed  for  the  excuses  of  Missouri  violence 
in  the  efforts  of  the  Massachusetts  Aid  Society  now  most  fully 
appears,  when  it  has  been  shown  by  the  oflBcial  census  of  the  Terri- 
tory, taken  the  month  before  the  invasion,  that  of  all  the  adult  free- 
men then  in  the  Territory,  amounting  to  near  three  thousand,  only 
163  were  from  all  the  New  England  States. 

The  condition  of  the  Territory  is  well  calculated  to  convince  everj 
impartial  and  candid  man  that  it  is  entirely  preposterous  to  submit 
any  matter  affecting  the  subject  of  slavery  to  any  vote  to  be  taken  by 
the  people  now  in  the  Territory. 

The  free  State  people  have,  to  a  large  extent,  been  driven  off.  They 
for  some  months  have  been,  and  they  now  are,  prevented  from  enter- 
ing or  returning.  Those  now  there  may  be,,  and  probably  will  be, 
Tun  out  whenever  it  is  ascertained  that  such  is  necessary  to  determine 
:an  election  for  slavery.  Anything  like  a  discussion  of  that  subject  is 
utterly  impracticable  there,  with  personal  safety.  Freedom  of  the 
press  is  prohibited,  and  the  free  State  presses  are,  ''under  color  of 
Jaw,"  declared  nuisances,  and  destroyed  by  the  marshal  and  his  posse. 

The  next  inquiry  is,  what  is  the  mode  of  redress?  The  President 
insists  that  he  has  no  power  to  inquire  into  the  origin  of  the  Kansas 
laws,  but  will  do  his  duty  in  executing  them.  He,  however,  in  his 
onessage  of  the  24th  of  January  last,  on  this  subject,  represents  that 
matter  as  proper  to  be  inquired  into  and  decided  by  the  House  of  Rep- 
resentatives, when  deciding  on  the  validity  of  the  election  of  a  dele- 
:gate  chosen  under  such  laws. 

The  House  of  Kepresentatives  have,  accordingly,  inquired  into  the 
matter  with  great  care,  and  having  found  the  legislature  was  elected 
by  a  military  invasion  and  fraud,  have  declared  their  acts  void, 
:and  the  delegate  chosen  in  virtue  thereof  has  been  refused  a  seat. 
Still  the  President  does  not  submit  to  the  decision,  nor  does  he  recom- 
mend to  Congress  to  make  further  inquiry.  In  the  Senate  it  is  in- 
isisted  that  these  laws  are  prima  facie^  good  and  absolutely  binding  on 
the  Executive  and  the  courts  until  superseded  or  repealed  by  the  ter- 
Titorial  legislature  or  by  Congress,  and  yet  the  Senate  entirely  decline 
or  neglect  to  take  any  measures  to  inquire  as  to  the  truth,  that  they 
may  afford  relief. 

The  usurpers,  therefore,  eoutinue  in  power  in  Kansas,  sustained  by 
^ie  President,  and  again  it  \ft  \ii(\TOcedLNq\i%.\>\%  'Oek&x^^^^'^? 
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The  Senate  has  passed  a  bill  for  pacification.  Its  essential  features 
are  that  certain  of  the  most  obnoxious  laws  of  Kansas  shall  cease,  but 
those  in  power  there  shall  remain,  and  the  people  now  there,  in  the 
condition  now  existing,  and  after  all  the  preparations  before  described 
shall,  by  vote,  fix  forever  the  condition  of  the  Territory,  as  to  slavery, 
by  now  making  a  State  constitution.  It  must  be  obvious  that  this  is 
but  to  give  to  violence,  outrage,  and  atrocity,  the  reward  of  all  its 
effort  by  the  consummation  of  its  wishes,  domestic  slavery  forever. 

The  House  of  Representatives  has  passed  a  bill  to  admit  Kansas 
under  the  State  constitution  adopted  by  a  large  majority  of  its  people. 
This  the  Senate  rejected,  again  insisting  on  submitting  the  matter  to 
the  people  now  there  to  vote  on  a  constitution  in  the  present  condition 
of  the  Territory  by  those  they  may  permit  to  remain  until  next  No- 
vember. 

The  House  has  now  passed  a  bill,  the  leading  and  essential  provi- 
sions of  which  are  that  the  Missouri  compromise  line  shalll)e  restored, 
and  the  actual  inhabitants  in  the  Territory  shall  proceed  to  elect  a 
legislature  for  the  Territory. 

These  are  its  leading  provisions,  and  all  the  other  details  and  par- 
ticulars which  it  includes  are  but  collateral,  and  if  they  are  unsatis- 
factory, they  are  only  proper  matter  of  amendment,  but  constitute  no 
ground  for  rejecting  the  bill.  This  applies  to  a  large  part  of  the 
committee's  report.  It  finds  fault  with  provisions  which  are  merely 
collateral  details,  and  yet  no  amendment  is  proposed.  If  the  now 
proposed  boundaries  include  any  part  of  the  Cherokee  lands  or  of  New 
Mexico  which  ought  not  to  be  included,  let  it  be  amended.  If  the  crimi- 
nal laws  of  Kansas  (which  really  have  never  been  used  but  to  promote 
the  cause  of  slavery  and  prosecute  and  persecute  pretended  political 
offenders)  should  not  all  be  declared  inoperative,  then  adopt  the  pro- 
per amendments.  If  apparent  inconsistencies  or  incongruities  are 
found  in  the  bill,  it  should  be  amended,  not  rejected  on  that  account. 
If  the  bill  contains  no  sufficient  security  against  illegal  voting,  let 
them  be  inserted.  If  there  be  serious  objection  to  the  provisions  in 
the  bill  in  relation  to  permitting  the  slaves  now  in  the  Territory^  and 
their  children,  to  be  held  there  or  removed  until  January,  1858,  let 
the  «ame  be  stricken  out  or  amended.  It  is  no  reasonable  objection  to 
restoring  the  Missouri  compromise,  which  was  agreed  to  because  it  was 
not,  and  is  not,  extended  to  the  Pacific,  which  never  was  agreed  to. 

The  essential  principle  of  this  bill  is  the  restoration  of  the  Missouri 
compromise  line.  Deprived  of  this  it  loses  all  vitality,  is  eviscerated, 
and  becomes  utterly  valueless  and  detrimental.  It  proposes  that  the 
people  now  there  shall  proceed  to  the  election  of  a  legislature.  This 
would  appear  to  regard  them  as  suitable  to  be  entrusted  with  the  power 
of  election,  and,  if  so,  why  not  permit  them  to  form  a  State  constitution? 
The  people  there  may  safely  be  left  to  the  election  of  a  territorial 
legislature  when  Congress  shall  have  re-established  the  law  forever 
forbidding  slavery  in  the  Territory,  but  at  the  same  time  they  are  so 
conditioned  as  to  be  entirely  unfitted  to  the  fair  and  impartial  decision 
of  the  question  of  slavery  at  this  time. 

The  plausible  experiment  of  settling  the  subject  of  slavery  in  a 
Territory  by  submitting  it  to  the  people  who  shall  thereafter  go  in  to 
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settle  there,  is  incapable  of  a  peaceful  or  satisfactory  result,  however 
it  might  be  as  to  one  already  settled. 

The  settlement  under  such  a  proposition  will  be  made  with  a  view 
to  this  object,  especially  as  political  importance  depends  on  it.  These 
settlements  will  be  advanced  by  extreme  means  and  collisions  will 
ensue.  The  agitation  of  this  subject  on  the  plains  and  prairies  beyond 
the  Mississippi,  on  the  borders  of  civilized  life,  will  be  no  more  peace- 
ful or  conciliatory  than  in  the  rest  of  the  country  or  in  the  halls  of 
Congress.  The  application  of  popular  sovereignty  to  this  subject,  to 
be  exercised  by  the  people  in  a  Territory,  while  it  is  settling  and  while 
a  Territory,  is  a  delusion.  This  is  what  the  Missouri  compromise 
line  was  professedly  repealed  to  try,  and  the  experiment  is  either  an 
intended  duplicity,  or  it  is  a  failure,  and  should  be  frankly  and  mag- 
nanimously abandoned,  notwithstanding  a  national  political  conven- 
tion may  have  endorsed  it.  It  is,  however,  highly  probable  that  the 
representatives  of  the  slaveholding  States,  constituting  a  majority  of 
the  party  in  power,  considering  their  people  regard  themselves  as  having 
secured  an  advantage  in  the  Kansas  bill,  will  not  abandon  the  expe- 
riment, especially  as  the  slaveholding  power  has  already  possession  in 
Kansas,  with  a  President  to  sustain  it.  It  is  true  that  poioer  may, 
for  a  time,  prevail.  The  experiment  may  proceed,  the  people  in  Kan- 
sas may  be  dragooned  into  submission,  and  power  may,  for  a  time, 
continue  that  vassalage  which  usurpation  produced,  but  the  end  is  not 
yet.  Can  it  be  expected  that  a  slaveholding  State,  made  such  by  such 
atrocities,  can  ever  be  admitted  into  this  Union  by  any  votes  given  by 
the  representatives  of  a  free  people  ? 

From  the  manifestations  thus  far  presented  by  this  experiment,  we 
have  full  reason  to  expect  that  violence  will  continue  so  long  as  this 
apple  of  discord  is  continued  in  Kansas,  and  that  any  question  in- 
volving it  subjected  to  tbeir  solution  will  '^  suffer  violence,  and  the 
violent  will  take  it  by  force.'' 

If  this  matter  is  not  settled  by  Congress  by  the  admission  of  Kansas 
as  a  free  State,  or  the  restoration  of  the  compromise  line,  or  some  equiv- 
alent provision,  then  this  experiment  must  proceed  until  the  people 
will  elect  a  President  who  will  stop  the  execution  of  laws  which 
usurpation  has  produced,  and  which  the  House  of  Representatives,  in 
the  exercise  of  a  legitimate  power  and  duty,  have  found  to  be  void ; 
even  although  of  such  usurpation  the  Senate  decline  to  believe,  and 
refuse  or  neglect  to  enquire. 

J.  COLLAMEB. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


AvouiT  11,  1856. — Ordered  to  be  printed. 


Mr.  Wn^ON  made  the  following 
REPORT. 

[To  accompany  Bill  H.  R.  353.] 

The  Committe<^  on  Private  Land  Claims,  to  which  was  referred 
House  Bill  353,  ''for  the  relief  of  Talbot  C.  Dousman,"  adopt,  as 
their  own,  the  report  from  the  House  Committee  on  Private  Land 
Claims,  submitted  by  Mr.  Thorington  on  the  23d  May,  1856,  and  for 
the  reasons  therein  set  forth  the  committee  are  of  the  opinion  that  the 
claimant  is  entitled  to  the  relief  provided  in  said  bill ;  they  therefore 
report  the  same  back,  without  amendment,  and  recommend  its  passage. 

In  the  House  op  Representatives,  May  23,  1856. 

Mr.  Thorington,  from  the  Committee  on  Private  Land  Claims,  made 

the  following  report : 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  the 
petition  of  Lyndsay  Ward,  Jam^s  Duane  Doty,  and  T,  C  Dousman, 
executors y  dkc,  praying  that  an  act  may  be  passed  requiring  the  Com- 
missioner of  the  General  Land  Office  to  issue  a  patent  for  a  certain 
parcel  of  land  described  in  the  said  petition,  to  Talbot  C  Dousman, 
as  in  other  cases,  according  to  section  5  of  the  act  of  1823,  respect- 
fully  report : 

That  they  have  examined  the  papers  and  proofs,  and  they  find  that 
on  the  9th  day  of  September,  1823,  James  Veaux  presented  to  the 
commissioners  appointed  in  the  act  of  1823  to  hear  and  determine 
the  claims  of  persons  to  tracts  of  land  occupied  and  cultivated  by 
thera  in  the  Green  Bay  settlement,  on  the  1st  of  July,  1812,  his 
claim,  and  the  testimony  to  support  it^  to  a  tract  of  land  described  as 
follows : 

*'  Commencing  at  low- water  mark  on  -Fox  river  and  running  west 
eighty  arpents,  and  bounded  on  the  north  by  a  certain  tract  occupied 
by  the  United  States  garrison,  west  by  wild  lands,  south  by  a  certain 
tract  claimed  by  John  Baptiste  Longevine,  sen.,  and  east  by  Fox 
river,  being  five  arpents  in  breadth." 


2  TALBOT  C.   DOUSMAK. 

That  the  said  commissioners  decided  that  the  daim  be  oonfirmedy 
and  that  it  was  not  in  conflict  with  any  confirmation  before  made^ 
(vol.  4,  Am.  State  Papers,  Green's  edition,)  and  that  they  gave  their^ 
certificate  to  the  correctness  of  the  proceedings  had  before  them. 

That  although  by  the  act  these  proceedings  confirmed  and  mad^ 
perfect  the  title,  vesting  the  same  in  the  said  Yeaux,  yet  the  said  trac^t 
of  land  was  embraced  in  a  report  made  by  the  said  commissioners  to 
the  Secretary  of  the  Treasury,  upon   all  the  unsettled   claims  in 
Michigan. 

That  the  Secretary  of  the  Treasury,  instead  of  executing  or  carry- 
ing into  effect  the  law  of  1823,  and  instead  of  selecting  the  doubtful 
and  uncertain  claims  from  those  which  were  confirmed,  decided  to  lay 
aU  the  claims  before  Congress,  and  submit  all  the  decisions  of  the 
commissioners  to  it  for  supervision,  refusing  to  cause  the  claims  actu- 
ally confirmed  by  law  to  be  surveyed,  and  patents  to  be  issued  to  the 
claimants. 

That  on  the  17tli  of  April,  1828,  Congress  passed  an  act  to  confirm 
certain  claims  passed  upon  by  the  commissioners,  excluding  those  in 
the  county  of  Michilimackinac  and  also  certain  lands  occupied  by  the 
United  States  for  military  purposes  ;  that  about  the  time  of  the  pas- 
sage of  this  act  the  President  of  the  United  States  (upon  erroneous 
representations)  was  induced  to  make  a  large  military  reservation  of 
land  in  the  vicinity  of  Fort  Howard  at  Green  Bay,  amounting  to  five 
or  six  thousand  acres.  In  this  tract  was  included  the  land  of  James 
Veaux.  The  confirmatory  act  of  1828  was  therefore  of  no  benefit  to 
him  in  procuring  him  the  evidence  of  his  title,  as  the  Secretary,  after 
its  passage,  refused  the  patent,  because  his  land  was  thus  embraced 
in  the  re!«ervation. 

That  the  title  to  the  land  continues  in  this  condition,  although  the 
post,  as  a  military  station  for  troops,  has  been  abandoned,  and  every 
part  of  the  reservation  has  ceased  to  be  occupied  for  military  or  gov- 
ernment purposes  ;  that  the  lands  are  not  now  required  for  such  pur- 
poses, notice  having  been  given  during  the  last  year  by  the  Secretary 
of  War  for  thtir  sale;  and  that  no  compensation  was  ever  made  to 
the  said  Veaux  for  thus  taking  his  land. 

The  action  of  the  War  Department  seems  to  render  it  necessary,  to 
relieve  the  claimants,  to  pray  for  an  act  of  Congress  in  their  behalf. 

It  further  appears  that  the  said  Veaux,  on  the  19th  day  of  July, 
1824,  by  deed  duly  executed  and  recorded,  sold  the  said  tract  of  land 
to  one  Michael  Dousman,  and  that  the  said  Dousman  having  died  in 
the  year  1854,  did,  by  his  will,  appoint  Henry  T.  Backus,  Lindsay 
Ward,  and  James  D.  Doty,  his  executors;  that  Talbot  C.  Dousman, 
one  of  tiie  petitioners,  is  the  son  and  one  of  the  heirs  of  said  Michael 
Dousman,  and  that  he  is  the  sole  owner  of  the  said  interest  and  lands 
of  James  Veaux,  as  appears  from  duly  certified  copies  of  deeds  duly 
executed  and  recorded. 

Under  these  circumstances,  your  committee  herewith  report  a  bill 
requiring  the  Commissioner  of  the  Land  OflSce  to  cause  said  tract  of 
land  to  be  surveyed  in  the  same  manner  as  other  private  claims  to 
lands  at  Green  Bay,  and  that  he  be  required  to  issue  a  patent  to  the 
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laid  Talbot  C.  Donsman,  as  in  other  cases,  and  according  to  the  pro- 
Tigions  of  the  act  of  1823,  and  recommend  its  passage. 

General  Laud  Office,  March  7,  1856. 

Sm :  In  reply  to  your  inquiry  of  the  6th  instant,  and  in  the  case  of 
Jacques  Veaux,  I  have  the  honor  to  submit  the  following : 

Ist.  That  the  claim  presumed  to  be  referred  to  is  entered  in  book 
Ko.  1,  being  a  report  of  the  commissioners  on  Green  Bay  claims,  as 
follows : 

"  Claims  at  Green  Bay. — Entry  of  a  trad,  of  land, 

"I,  James  Veaux,  do  hereby  enter  my  claim  to  a  certain  tract  of 
land  situated  in  the  county  of  Brown,  and  Territory  of  Michigan, 
bounded  and  butted  as  follows  :  Commencing  at  low  water  mark  on 
Fox  river  and  running  west  eighty  arpents,  and  bounded  on  the  north 
by  a  certain  tract  occupied  by  the  United  States  garrison,  west  by  wild 
lands,  south  by  a  certain  tract  of  land  claimed  by  John  Baptiste 
Longevine,  sen.,  and  east  by  Fox  river,  being  five  arpents  in  breadth. 
Witness  my  hand,  at  Green  Bay,  this  9th  day  of  September,  A.  D. 
1823 

'^  JAMES  VEAUX,  his  x  mark." 

(State  Papers,  vol.  4,  p.  706,  D.  Green's  edition.)  See  testimony 
on  same  page  before  the  board  ;  and  on  page  707  their  decision  is  as 
follows : 

^'Detroit,  October  31,  1823. 

*'  In  the  preceding  case  of  James  Veaux,  the  commissioners  decide 
that  the  claim  be  confirmed;  it  is  not  to  conflict  with  any  confirmation 
heretofore  made." 

This  office  has  decided  that  the  confirmatory  law  which  is  properly 
applicable  to  the  report  embracing  this  claim,  is  the  act  of  April  17, 
1828,  entitled  ^^An  act  to  confirm  certain  claims  to  lands  in  the  Ter- 
ritory of  Michigan."  The  second  section  of  said  act  expressly  desig- 
nates and  operates  on  said  volume  1,  but  with  certain  limitations  and 
restrictions  as  stipulated  in  the  third  section  ;  one  of  which  is,  that 
the  confirmation  shall  not  be  so  construed  as  to  extend  to  ^'  any  lands 
occupied  by  the  United  States  for  military  purposes." 

Now  as  this  claim  is  for  a  tract  which,  it  appears,  would  fall  within 
the  boundaries  of  the  Fort  Howard  military  reserve,  according  to  the 
limits  of  that  reserve,  as  delineated  on  a  map  in  this  office,  bearing 
the  Secretary  of  War's  recommendation  of  the  1st  of  January,  1829, 
and  the  President's  order  for  the  reservation  of  the  2d  of  March  fol- 
lowing, it  has  been  held  and  treated  as  excluded  from  confirmation. 
The  original  grounds  of  exclusion  from  confirmation  are  taken  away 
by  the  abandonment  of  the  Fort  Howard  reservation.  The  sale  of 
that  reservation,  however,  is  made  subject  to  the  control  of  the  Secre- 
tary of  War  by  the  act  of  March  3, 1819.— (See  United  States  Statutes 
at  Large,  vol.  3,  p.  520,  chap.  88.) 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


AuouiT  12, 1856. — Ordered  to  be  printed. 


Mr.  Weller  made  the  following 
REPORT. 

[To  accompany  Bill  S.  449.] 

jThe  Committee  on  Foreign  Relations  to  whom  was  re/erred  the  petition 
of  Br.  James  Morrow j  late  agriculturaUst  attached  to  the  squadron 
under  the  command  of  Commodore  Perry y  during  his  expedition  to 
Japan  J  have  had  the  same  under  consideration  and  now  report: 

That,  it  appears  from  his  memorial  and  accompanying  papers  that 
some  time  in  February,  1853,  Dr.  James  Morrow,  of  South  Carolina, 
was  detailed  by  the  Navy  Department  for  the  performance  of  such 
duty  as  might  be  assigned  him  in  reference  to  the  care  and  distribu- 
tion of  seeds  and  the  use  of  agricultural  implements,  under  the  com- 
mand of  Commodore  Perry,  during  his  late  expedition  to  Japan  and 
the  Chinese  seas.  That  while  engaged  in  that  service,  which  con- 
tinued for  about  two  years,  he  did  distribute  large  numbers  of  seeds 
to  the  inhabitants  of  Japan,  Lew  Chew,  and  other  places,  teach  the 
proper  mode  of  cultivating  them  to  the  natives,  distribute  agricultu- 
ral implements  used  by  us,  with  instructions  how  to  use  them,  &c., 
and  also  collected  a  large  number  and  variety  of  seeds  and  plants,  the 
growth  and  production  of  those  countries,  many  of  which  were  new 
to  us  and  promise  to  form  a  valuable  addition  to  our  agricultural  and 
horticultural  interests,  carefully  preserved  and  sent  them  home  for 
distribution.  That  he  also  collected  many  specimens  illustrative  of 
natural  history,  now  deposited  in  the  national  gallery  at  the  Patent 
Office  and  at  the  Smithsonian  Institution.  That  in  the  performance 
of  those  duties  he  necessarily  incurred  heavy  expenses  in  travelling 
inland,  hiring  the  protection  of  guards,  &c.  That  at  one  time  for  a 
period  of  nearly  four  months,  during  the  expedition,  owing  to  the  in- 
disposition of  the  surgeon,  and  the  general  prevalence  of  sickness  in 
the  squadron,  he  was  required  to  perform  the  duties  of  assistant  sur- 
geon. 

That  for  all  these  various  services  he  received  no  other  compensa- 
tion than  is  allowed  to  a  master's  mate  (|300  per  annum)  at  which 
rank  he  was  rated — among  the  lowest  grade  of  officers  known  to  the 
naval  service — ^for  want  of  power  in  the  department  to  assign  him 
any  other,  as  stated  by  the  Secretary  of  the  Navy. 
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The  value  and  importance  of  Dr.  Morrow's  services  are  folly  recog- 
nized by  the  Department  of  State,  both  in  regard  to  the  agricultural 
and  scientific  interests  of  the  country,  and  he,  therefore,  asks  that  a 
compensation  adequate  to  those  services  may  be  allowed  him. 

That  he  is  clearly  entitled  to  it  cannot  be  denied.  The  committee, 
therefore,  report  a  bill  in  his  favor  and  recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  14,  1856. — Submitted  and  ordered  to  be  printed. 


Mr.  DuRKEE  made  the  following 
REPORT. 

The  Committee  on  the  Post  Office  and  Post  Roads ^  to  whom  was  referred 
the  memorial  of  Edward  H.  Carmicky  report : 

On  pages  2  and  3  of  House  Ex.  Doc.  47,  2d  session  33d  Congress, 
we  find  the  following  ^^  article  of  contract :" 

I7i%8  article  of  contract,  made  the  15th  day  of  February,  in  the  year 
one  thousand  eight  hundred  and  fifty-three,  between  the  United  States 
(acting  in  this  behalf  by  their  Postmaster  General)  and  Albert  C. 
Ramsey  and  Edward  H.  Carmick,  William  H.  Aspinwall,  and  Edwin 
Bartlett,  of  the  city  of  New  York  ;  Silas  C.  Herring,  Elihu  Townsend, 
Simeon  Draper,  and  R.  B.  Coleman,  of  the  same  place,  witnesseth: 
That  whereas  by  an  act  of  Congress,  passed  March  3,  1845,  entitled 
"An  act  to  provide  for  the  transportation  of  the  mail  between  the 
United  States  and  foreign  countries,  and  for  other  purposes,"  the 
Postmaster  General  is  authorized  to  contract  for  the  transportation  of 
the  United  States  mail  between  any  of  the  ports  of  the  United  States 
and  a  port  or  ports  of  any  foreign  power,  whenever,  in  his  opinion, 
the  public  interests  will  thereby  be  promoted ;  and  whereas,  by  another 
act  of  Congress,  passed  March  3,  1851,  entitled  "  An  act  to  establish 
certain  post  roads  in  the  United  States  and  the  Territories  thereof," 
the  Postmaster  General  is  authorized  to  enter  into  contracts,  for  a  pe- 
riod of  not  longer  than  four  years,  for  transporting  through  any  mr- 
eign  country  the  mails  of  the  United  States,  and  that,  in  making 
such  contracts,  the  Postmaster  General  shall  be  bound  to  select  the- 
speediest,  safest,  and  most  economical  route  ;  and  whereas  notice  ha» 
been  given  by  advertising,  in  accordance  with  the  directions  of  said 
act,  for  inviting  proposals  for  mail  contracts,  under  and  by  virtue  of 
the  act  aforesaid ;  and  whereas  Albert  C.  Ramsey  and  Edward  H. 
Carmick  have  been  accepted,  awarding  to  law,  as  contractors  for  trans- 
porting the  mail  on  route  No.  9,  from  Vera  Cruz,  via  Acapulco,  to 
San  Francisco  and  back,  twice  a  month,  according  to  the  schedule 
hereinafter  mentioned,  in  thirteen  days  each  way,  being  an  extension 
of  two  of  the  trips  on  the  New  Orleans  and  Vera  Cruz  line  through 
Mexico,  for  the  purpose  of  conveying  the  mail,  and  thus  making  one 
through  line  in  sixteen  days  between  New  Orleans  and  San  Francisco, 
at  and  for  the  sum  of  four  hundred  and  twenty-four  thousand  dollars 
per  year,  for  and  during  the  term  commencing  from  the  time  Congress 
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shall  ratify  this  contract,  and  ending  four  years  from  that  date,  with 
the  right  reserved  to  the  Postmaster  Greneral  to  continue  it  one  year 
longer  at  the  same  terms. 

Not  deeming  it  necessary  to  recite  here  the  whole  of  said  contract 
in  terms,  as  exhibited  in  the  Ex.  Doc.  47,  before  referred  to,  the  com- 
mittee will  state,  in  substance,  that  the  security  aflforded  by  the  con- 
tractors was  commensurate  to  the  magnitude  and  importance  of  their 
undertaking,  exceeding,  in  actual  responsibility,  five  millions  of 
dollars.  This  massive  security  applied  to  the  performance  incident 
to  such  service,  and  was  for  the  safety  of  the  mails  throughout  the 
route. 

It  will  be  perceived  that  this  improved  service  was  restricted  to 
sixteen  days'  transit  between  New  Orleans  and  San  Francisco,  on 
failure  thereof  the  contractors  to  forfeit  the  pay  of  the  trip.  The 
consideration  of  $424,000  per  annum  embraced  a  service  to  be  per- 
formed by  the  contractors  exceeding  the  great  commercial  termini  of 
the  route.  It  included,  also,  the  intermediate  service  of  delivering 
and  receiving  regularly  the  mails  at  the  minor  points  of  San  Diego 
and  Monterey.  It  will  not  escape  observation  that  this  large  service, 
placing  the  great  marts  of  New  Orleans  and  San  Francisco  within 
sixteen  days  of  each  other,  and  embracing  San  Diego  and  Monterey 
intermediately,  must  have  been  regarded  by  the  Postmaster  General, 
who  secured  it  for  the  country,  as  a  most  interesting  administrative 
achievement. 

Although  the  service  was  to  begin,  imperatively,  when  Congress 
should  make  the  needful  appropriation — ^the  written  obligation  to  take 
effect  when  that  body  should  thus  ratify — ^yet,  as  will  be  seen  on  page 
seven  of  the  Ex.  Doc,  we  find  the  Postmaster  General  giving  his 
official  orders  to  his  postmasters  at  New  Orleans,  San  Francisco,  Sau 
Diego  and  Monterey,  to  deliver  the  mails  to  the  contractors  ^'on  the 
Vera  Cruz  and  Acapulco  line"  when  said  '^communication  is  open,*' 
with  corresponding  official  advices  to  Ramsey  &  Carmick,  of  the  same 
date.  This  highest  official  testimony  of  his  understanding  of  the 
service  to  be  put  into  operation,  accompanied  by  the  concluding  words 
of  qualification — "the  pay,  if  any,  for  said  service,  commencing 
only  in  accordance  with  the  terms  of  the  contract  made  February,  15, 
1853" — shows  that  the  department  expected  the  contractors  to  equip 
and  put  into  operation  the  route  at  once,  or  as  soon  as  practicable. 

Thus,  the  contractors  were  to  have  the  mails  for  transportation  so 
usoon  as  they  should  be  ready  and  should  call  for  them,  this  prepar- 
atory and  experimental  service  to  be  without  pay  in  advance  of  the 
affirmance  of  Congress.  All  this  was  in  March,  nine  months  in 
advance  of  the  regular  meeting  of  Congress,  and  yet  we  have  already 
the  practical  orders  of  the  Postmaster  General  to  his  official  subordi- 
nates, evincing  this  functionary's  solicitude  for  the  final  success  of  a 
great  measure,  and  his  understanding  also  that  the  contractors  were 
to  begin  the  preparatory  service  as  soon  as  the  route  could  be  made 
ready  for  it.  Thus  it  was  their  admitted  privilege  to  begin  the 
service  at  once  on  the  condition  stated,  while  it  was  their  obligation 
to  perform  it  when  Congress  should  affirm  such  obligation. 

The  committee  have  now  considered  the  orders  of  the  Postmaster 
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Oeneral^  who  made  this  contract,  and  their  purport.  They  have  now 
to  state,  that  these  orders  were  rescinded  by  the  present  Postmaster 
General.  This  first  overt  act  of  hostility  seems  to  have  been  preceded 
and  succeeded  by  uniform  symptoms  of  aversion  to  this  whole  under- 
taking. The  contractors,  however,  after  applying  much  forethought 
and  energy,  and  encouraged  by  the  good  will  and  kind  offices  of  the 
Mexican  government  and  people,  equipped  their  route  by  land  and 
sea,  and  called  repeatedly  for  the  mails,  which  were  now  denied  to 
them. 

Nor  would  the  present  Postmaster  General  agree  to  recommend  this 
contract  to  the  approval  of  Congress.  Furthermore,  his  disparage- 
ment and  denunciation  of  it  are  now  to  be  seen  in  his  official  state- 
ments to  Congress  and  to  others.  The  application  of  his  official  power 
tended  to  leave  the  impression  on  Congress  and  on  the  public  mind 
that  the  enterprize  had  failed,  and  that  the  contractors  had  abandoned 
it;  instead  of  which,  they  had  equipped  their  route,  and  had  already 
demonstrated  that  they  could  compass,  within  fourteen  days,  (instead 
of  the  sixteen  days  required,)  the  great  commercial  cities  of  New  Or- 
leans and  San  Francisco  I  In  brief  words,  the  opposing  force  of  the 
Post  Office  Department  arrested  and  destroyed  this  whole  enterprise. 

Examination  of  the  House  document  before  referred  to,  and  of  the 
Postmaster  General's  report  to  Congress  of  December  1,  1853,  fairly 
avouches  the  foregoing  narrative  of  this  subject.  The  credit  of  the 
contractors  was  quickly  destroyed ;  their  ruin  was  complete. 

The  committee  do  not  here  pause  to  argue  the  obligation  of  the 
Postmaster  General  to  advise  Congress  fully  on  this  subject;  and 
officially  to  commit  it  to  the  unbiassed  arbitrament  of  that  body,  as 
contemplated  in  the  contract.  The  Postmaster  General  had  solemnly, 
and  after  much  consideration,  made  this  contract.  The  private  for- 
tunes of  individuals  had  become  involved  in  it.  They  had  devoted  to 
the  subject  years  of  toil.  The  contract  itself  was  to  give  effect  to  an 
act  of  Congress.  It  involved  a  large  public  policy.  It  was  now  a 
huge  administration  measure.  Who,  but  the  postal  executive,  was 
now  to  advise  the  legislature,  officially  and  fuUy,  in  respect  to  it? 
The  committee  wholly  misconceive  the  order  of  our  government,  and 
the  subdivision  of  its  cardinal  ftinctions,  if  the  Postmaster  General 
could  evade  this  obligation. 

On  the  pages  of  the  documents  before  referred  to,  his  peculiar  views 
of  this  subject  will  attract  attention.  The  committee  do  not  conceive 
that  they  transgress  any  rule  of  official  courtesy,  when  they  declare 
that  the  views  of  that  functionary  subvert  the  very  canons  of  organized 
government ;  and  that,  as  referable  to  this  contract,  they  are  incon- 
gruous and  irrelevant.  This  contract,  he  says,  '^did  not  meet  his  ap- 
probation." As  his  disapproval  could  not  invalidate  the  contract,  or 
evade  its  obligation^  so  his  approval  was  not  essential  to  its  validity. 
He  had  but  recently  attained  the  station  where  he  found  this  contract 
complete  from  the  hands  of  his  official  predecessor,  finished  and  exe- 
cuted, so  far  as  the  department  was  concerned;  not  in  fieri,  to  be  fin- 
ished by  any  successor.  The  pending  duty  of  the  Postmaster  General 
was  only  to  commit  the  subject  fairly  and  fuUy  to  Congress,  whose 
final  judgment  in  the  premises  was  the  condition  stipulated.     The 
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present  Postmaster  General,  in  other  words  but  to  a  like  effect,  an- 
nounces that  Jie  ^*  disapproves  of  the  principle  on  which  the  contract 
was  made."  That,  too,  had  been  definitively  adjudged  by  his  official 
predecessor.  Not  an  executive  successor,  but  Congress,  was  now  to 
affirm  or  disaffirm  that  principle.  The  legislature,  not  a  new  execu- 
tive officer,  was  now  to  determine  whether  it  was  wrong  to  consult 
their  judgment  in  such  a  matter.  His  kindred  objection,  that  the 
route  was  ^^impracticable  for  mail  purposes,"  was  already  anticipated 
by  the  contrary  impressions  of  his  executive  predecessor.  Congress 
had  now  become  the  stipulated  referee.  Surely  that  body  could  l)e 
trusted  to  determine  finally  whether  the  route  was  or  was  not  practi- 
cable for  mail  purposes,  with  the  lights  afforded  by  the  experimental 
trial  of  it  by  the  contractors.  Without  the  continued  countenance  of 
the  Post  Office  Department,  and  even  under  pressure  of  its  opposing 
efforts,  the  contractors  had  carried  through  intelligence  between  San 
Francisco  and  New  Orleans  within  fourteen  days,  instead  of  the  six- 
teen days  stipulated.  Such  facts,  as  to  what  the  contractors  had  al- 
ready done  on  the  route,  were  due  to  Congress,  not  the  unsupported 
individual  opinion  of  Mr.  Campbell.  Even  such  opinions  of  his  might 
have  been  deprived  of  their  prejudicial  influence,  had  he,  at  the  same 
time,  informed  Congress,  as  the  files  of  his  department  enabled  him 
to  inform  that  body,  that  the  contractors  on  this  route  had  already 
placed  the  commercial  cities  of  San  Francisco  and  New  Orleajis  within 
fourteen  days  postal  intelligence  of  each  other. 

This  information,  thus  due  to  Congress  in  December,  1853,  and 
which  it  was  surely  the  duty  of  the  Postmaster  General  to  communi- 
cate to  them  at  that  time,  they  have  never  yet  learned,  except  infor- 
mally from  the  contractors  long  afterwards.  The  printed  documents 
further  show,  that  the  Postmaster  General  knew,  in  December,  1853, 
and  as  early^  indeed  as  June  of  that  year,  that  these  contractors,  and 
others  associated  with  them,  had  expended  large  sums  of  money  in  the 
preparation  of  this  route.  Why  did  this  branch  of  the  subject  also 
escape  his  attention,  when,  in  December,  1853,  he  was  reporting  to 
Congress? 

The  committee  are  of  the  opinion,  that  the  act  of  March  3,  1851, 
rests  on  a  basis  of  enlightened  public  policy ;  that  the  contract  under 
consideration,  resulting  from  that  legislation,  and  conditioned  on  the 
sanction  of  Congress,  ought  to  have  been  communicated  to  that  body, 
not  as  it  was  presented  to  them,  but  with  all  the  material  and  inci- 
dent information  that  now  appears  to  have  been  in  possession  of  the 
Post  Office  Department ;  that  the  failure  so  to  do,  added  to  the  pre- 
vious opposition  of  the  department,  overwhelmed  the  contractors  with 
pecuniary  disasters,  and  that  they  now  have  a  pair  and  equitable  de- 
mand for  damages  against  the  government. 

Would  these  men  ever  have  incurred  such  vast  and  various  respon- 
sibilities could  they  have  foreseen  that  they  were  to  have  the  hostility, 
and  even  the  reproaches,  instead  of  the  friendly  co-operation,  of  the 
very  department  with  which  they  had  contracted?  Good  faith  in  that 
department  would  probably  have  crowned  them  and  their  mail  route 
with  triumphant  success.  Bad  faith  was  surely  the  source  of  their 
disasters. 
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The  facts  of  this  case  are  few  indeed,  and  plain  as  authentic  docu- 
ments can  make  them.  Aside  from  the  irrelevant  matters  introduced 
by  the  Post  Office  Department,  they  do  not  admit  of  misconstruction. 
Nor  do  the  committee  conceive  the  principles  to  be  applied  at  all 
douhtftd.  There  has  been  obvious  wrong  done  to  the  party  asking 
relief.  Congress  cannot  evade  the  obligation  to  accord  some  measure 
of  redress. 

This  obligation  is  enhanced,  too,  by  the  consideration  that  the 
claimants  incurred  overwhelming  damage  in  a  fair,  arduous  and 
triumphant  effort  to  perform  a  contract,  which  illustrate,  as  it  was 
intended  to  illustrate,  the  enlarged  public  policy  of  the  act  of  Con- 
gress of  March  3,  1851 — ^the  policy  of  increase  and  speedier  inter- 
course with  our  Pacific  possessions. 

Their  contract  once  made,  they  deserved  to  be  considered  the  in- 
struments of  the  government,  to  give  all  possible  effect  to  that  policy. 
They  were  evidently  so  regarded  by  the  Postmaster  General  who 
engaged  them  in  this  most  important  service. 

It  is  not  the  province  of  this  committee  to  censure  the  present 
administration  of  the  postal  department,  that  it  viewed  this  service 
in  a  different  light  and  with  an  unfriendly  eye.  It  is  not  the  province 
of  this  paper  to  censure  even  the  fact  that  the  department,  m  1853, 
set  at  nought  the  act  of  1851  and  its  policy,  by  striking  down  the 
very  instrumentalities  already  selected  to  give  it  effect,  and  which 
were  on  the  eve  of  that  success  which  was  to  assure  the  appropriation 
by  Congress,  as  contemplated  in  the  contract. 

The  risks  were  enormous  which  were  imposed  on  and  incurred  by 
the  contractors.  They  were  inseparable  from  the  preparatory  equip- 
ment of  their  route,  prior  to  an  appropriation  by  Congress.  Their 
readiness  to  incur  such  hazard  evinced  their  unreserved  confidence  in 
their  own  enterprising  ability,  and  equal  confidence  in  the  department 
to  second  their  efforts,  at  least,  while  not  itself  sharing  the  hazard. 
The  contractors  were  entitled  to  every  good  faith  and  every  kind  act 
of  the  department  seconding  their  efforts,  short  of  an  expenditure  of 
the  public  money. 

In  that  enterprise  of  the  contractors,  which  conceived,  and  planned, 
and  obtained  their  overland  Mexican  transit ;  in  the  further  daring 
enterprise  of  this  vast  service  in  advance  of  an  appropriation,  and,  in 
staking  their  all  upon  the  demonstration  of  their  route  for  the  judg- 
ment of  Congress — in  all  this  the  committee  can  conceive  no  possible 
reason  for  the  apparent  aversion  of  the  department,  but  every  natural 
reason  to  command  its  sympathy  and  co-operation. 

It  is  no  answer  to  say  that  they  incurred  such  hazard  in  expecta- 
tion of  final  profit  to  themselves.  That,  itself,  would  be  a  fair  motive, 
ever  commendable,  without  which  the  greatest  achievements  in  human 

E regress  might  be  wanting  to  history.  In  such  enterprises  every 
onest  man  expects  to  promote  his  own  interest,  in  some  form  or 
other.  And,  in  this  instance,  the  greatest  possible  pecuniary  success 
of  the  contractors  would  have  attested  the  equivalent  promotion  of 
the  public  policy  of  the  act  of  1851.  The  sequel  shows  that  their 
ruin  was  not  the  only  fruit  of  department  hostility.  Another  result 
occurred  far  more  interesting  to  the  public  at  large :  the  frustration 
of  the  act  of  1851,  with  its  most  important  policy. 
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Hence,  the  committee  regard  the  damage  done  to  the  contractorB 
as  a  most  unnecessary  mischief. 

The  hand  that  worked  it  was  wielded  in  the  name  and  under  the 
auspices  of  the  government. 

The  government,  then,  is  responsible,  and  ought  to  pay  for  it. 

The  further  objection  of  the  Postmaster  Greneral — that  the  sum  of 
$731,000  was  then  already  being  expended  for  mail  transport  between 
the  Atlantic  and  the  Pacific,  and  that  it  was  ^^  inexpedient  and  unjust 
to  go  into  the  expenditure  of  a  still  further  sum  of  $424,000  for  the 
service  in  question  " — was  already  adjudged  by  his  official  predecessor, 
and  contracted  on  to  the  large  involvement  of  individual  interests. 
It  was  an  intrusive  lecture  to  Congress,  who  were  entitled  to  his  /mC 
fads^  instead  of  his  admonition.  It  was  not  merely  an  ex  parte  accu- 
sation against  the  official  judgment  and  conscience  of  his  predecessor. 
It  was  an  arraignment,  also,  of  the  legislative  body  that  had  enacts 
the  law  of  March  3,  1851,  which  the  contract  itself  was  designed  and 
adapted  to'carry  into  effect.  Had  he  extended  his  researches  into  the 
consideration  of  that  law,  in  connexion  with  the  lost  Pacific  and 
Panama  contract,  he  might  have  discovered  his  own  plain  executive 
obligation  to  send  his  mafls  by  this  very  condemned  route,  as  the  most 
economical,  and  (measuring  distance  by  time)  the  shortest  and  most 
expeditious.  It  was  then  the  mandate  of  that  law,  that  he  should 
adopt  that  route,  as  connecting  San  Francisco  with  our  southern  metro- 
polis, within  sixteen  or  fourteen  days.  Then,  instead  of  adding  the 
1424,000  to  the  $731,000,  he  might  gradually  have  substituted  the 
smaller  for  the  larger  cost,  and  saved  ten  days'  time  in  postal  intelli- 
gence I 

The  subjoined  may  be  stated  as  a  fair  summary  of  the  Postmaster 
General's  sinsjular  proceedings  in  the  premises: 

In  July,  1853,  (page  8  of  document,)  he  disavows  the  obligation  of 
this  contract — disapproves  of  the  principle  on  which  it  was  made— 
denounces  the  route  as  impracticable  for  mail  purposes,  and  as  unjust 
and  extravagant. 

On  the  3d  November,  1853,  (see  page  13  of  document,)  he  could  not 
dispense  with  the  semi-monthly  mail  that  Kamsay  &  Carmick,  as  he 
said  were  to  furnish,  as  contemplated  by  Mr.  Hubbard — thus  '*  recog- 
nizing" the  obligation  of  the  contractors,  and  of  course  the  obligation 
of  the  contract  itself. 

On  the  1st  December,  1853,  (see  page  27  of  another  House  docu- 
ment. Annual  Report  to  32d  Congress,)  he  again  repudiates  contractors 
and  contract — again  denounces  the  route — declines  to  give  CJoneress  the 

{)roof  in  his  department  of  its  facility  and  unequalled  dispatch — takes 
eave  of  the  subject  by  advising  that  body  that,  since  the  15th  June 
preceding,  he  had  not  heard  from  the  parties^  (the  proofs  various  and 
cumulative  to  be  now  seen  in  Doc.  47  to  the  contrary  notwithstand- 
ing,) thus  fixing  the  impression  on  the  legislative  mind,  that  the 
route  and  the  contract  were  alike  impracticable,  and  that  the  contrac- 
tors had  abandoned  the  enterprizel 

Thus  were  these  contractors  intercepted  by  the  Postmaster  Gteneral 
and  excluded  from  congressional  hearing  of  the  question  of  their  ap- 
j)rOjpriation.     It  quickly  demoWfiVi^  ^\\  t\v!dt  vast  and  expensive  ar- 
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rangemente.  It  destroyed  their  credit  at  home  and  in  Mexico.  It 
left  vast  amounts  of  property  useless  on  their  hands  in  a  foreign 
country.  They  were  now  prostrate  in  ruin,  wrought  by  the  hand  of 
the  very  department  of  government  that  had  solemnly  contracted 
with  them ! 

The  papers  in  this  case  show  that  these  parties  actually  expended 
nearly  |ll3,000  in  this  business.  This  is  not  here  stated  as  a  proper 
measure  of  damages.  It  does  not  embrace  the  embarrassments  and 
losses  imposed  on  one  of  the  associated  companies  in  this  enterprise, 
(see  page  10  of  the  document  47  ;)  nor  does  it  include  the  various  and 
multiplied  expenses,  precedent,  subsequent,  and  contingent,  to  which 
these  claimants  were  and  are  subjected,  and  which,  though  now  im- 
possible for  them  to  detail,  may  probably  amount  to  nearly  half  as 
much  more.  Nor  does  it  include  the  irreparable  damage  of  five  years 
of  toil  and  anxiety,  now  rendered  far  worse  than  fruitless  to  the 
contractors.  No  fair  judge  or  legislator,  in  an  age  of  activity  and 
progress,  and  in  respect  to  the  accumulations  of  incidental  expenses 
scattered  over  a  long  line  of  heavy  business  operations,  stretching  far 
even  into  a  foreign  land,  can  say  that  such  itemized  amount  of  $113,000 
is  the  proper  measure  of  damages  here.  It  is  referred  to,  only  because 
it  was  an  exact  account  of  expenditures,  by  an  agent  in  Mexico,  who 
is  enabled  to  verify  it  by  items. 

Numerous  and  various  are  the  precedents,  legislative  and  judicial, 
entitling  these  men  to  an  ampler  allowance,  on  bases  more  equitable 
and  determinate.  Not  descending  to  the  tedium  of  compiling  au- 
thorities, we  may  cite  a  recent  and  memorable  decision,  rendered  under 
both  legislative  and  executive  auspices. — (See  the  printed  report  of 
the  Comptroller  of  the  Treasury,  in  the  matter  of  the  Ohio  and  Mis- 
sissippi river  mail  contract.)  That  elaborate  adjudication,  embodying 
and  sustained  by  judicial  and  legislative  precedents,  announces  the 
bases,  as  approached  now  by  the  committee,  as  a  measure  of  redress. 
They  do  not  now  suggest  a  full,  definitive  estimate,  only  because  they 
wish  to  present  such  a  measure  of  justice  as  will  not  be  questioned. 
Relief  to  the  parties,  who  have  been  made  the  victims  of  confidence 
in  the  justice  and  faith  of  an  executive  department,  has  already  been 
too  long  delayed.  As  the  full  measure  oi  losses  incurred,  or  profits 
prevented,  is  indeterminate,  under  the  anomalous  circumstances  to 
which  the  parties  were  subjected,  the  committee  propose  an  adjustment 
by  the  Comptroller  of  the  Treasury.  While  in  the  pursuit  of  justice, 
or  travelling  on  the  road  thereto,  they  do  not  think  that  it  becomes 
the  occasion  to  interpose  an  objection  merely  technical,  to  wit,  that 
this  contract,  though  complete  as  to  the  postal  department,  was  in- 
complete and  conditional  as  to  Congress.  Such  technical  objection 
they  now  discard  as  derogatory  to  the  character  of  the  government 
itself,  and  at  war  with  the  ends  of  justice  now  sought  to  be  attained. 
The  total  breach  of  faith  by  the  administrative  department  itself, 
unprovoked  by  any  apparent  public  necessity,  and  to  the  frustration, 
as  the  committee  think,  of  a  valuable  public  policy,  worked  the  damage 
to  these  parties,  while  they  were  doing  all  that  was  incumbent  on  them 
to  do,  and  precluded  that  consideration  of  Congress  for  which  they 
had  contracted,  and  to  which  they  were  entitled. 
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Post  Office  DEPARTBiENT, 

Washingiony  August  12,  1856. 

Sir  :  I  am  in  receipt  of  your  letter  of  the  8tli  instant,  requesting  to 
1)0  Airnished  ^^  with  all  the  information,  if  any,  now  in  possession  of 
the  department,  not  already  communicated"  to  Congress,  on  the  sub- 
ject of  the  conditional  contract  entered  into  between  the  late  Post- 
master General,  Mr.  Hubbard,  and  ^^the  Mexican  Ocean  Mail  and 
Inland  Company,"  for  the  conveyance  of  the  mail  between  San  Fran- 
cisco and  Vera  Cruz,  via  Acapulco. 

My  letter  of  January  31,  1855,  to  the  Speaker  of  the  House  of 
Representatives,  and  accompanying  papers,  (^see  House  Doc. ,  No.  47, 
33a  Congress,  2d  session,)  contain  the  principal  facts  known  to  me  in 
this  case.  The  action  of  the  department,  with  reference  to  this  sub- 
ject, shows  clearly  throughout  that  it  has  had  one  point  steadily  in 
view,  namely,  to  avoid  every  possible  step  whereby  the  government 
might  become  responsible  for  any  expense  in  the  matter,  before  Con- 
gress should  deciae  upon  the  question  whether  vitality  should  be  given 
to  the  contract  *'  by  the  passage  of  an  appropriation  to  carry  it  into 
effect." 

The  records  of  the  department  show  that,  in  the  first  instance,  the 
late  Postmaster  General,  Mr.  Hubbard,  refused  even  to  advertise  for 
proposals  for  this  line,  and  confined  his  advertisement  (of  September 
30,  1852)  simply  to  the  route  established  by  special  act  of  Congress, 
from  New  Orleans,  via  Tampico,  to  Vera  Cruz.  Subsequently,  on  the 
18th  of  October,  1852,  he  was  induced  to  withdraw  that  advertise- 
ment and  substitute  another,  in  which  proposals  were  invited  for  the 
extension  of  the  New  Orleans  and  Vera  Cruz  line  to  San  Francisco. 
There  is  no  law  directing  the  Postmaster  General  to  make  a  contract 
for  service  between  Vera  Cruz  and  San  Francisco  ;  and  it  was  well  un- 
derstood, as  expressed  in  the  conditional  contract  for  this  line,  that 
the  whole  matter  was  to  be  left  for  the  decision  of  Congress. 

The  contract  being  executed  in  this  manner,  on  the  application  of 
the  contractors,  the  Postmaster  General,  Mr.  Hubbard,  consented  on 
the  day  before  he  left  oflSce,  under  date  of  March  7, 1853,  to  authorize 
(not  instruct)  the  postmasters  of  New  Orleans,  San  Francisco,  Mon- 
terey, and  San  Diego,  "  to  make  up  and  send  mail  by  the  Vera  Cruz 
and  Acapulco  line,  when  said  communication  is  open,  and  the  con- 
tractors are  prepared  to  carry  a  mail  on  the  terms  of  their  contract  of 
February  15,  1853."  In  writing  to  the  contractors,  he  took  the  pre- 
caution to  say  that  he  had  given  this  authority  to  the  postmasters, 
^^  with  the  express  understanding  that  neither  this  department  nor 
the  government  is  to  be  in  any  way  holden  for  any  expenses  attend- 
ing such  service ;  but,  as  provided  in  the  contract,  it  is  left  to  Con- 
gress to  determine  whether  the  contract  is  to  be  sanctioned  by  an 
appropriation  to  carry  it  into  effect,  the  pay,  if  any,  for  said  service 
commencing  only  in  accordance  with  the  terms  of  the  contract," 
namely,  ^^from  the  time  Congress  should  ratify  the  contract." 

As  a  further  evidence  that  Mr.  Hubbard  did  not  intend  that  the 
department  should  be  placed  in  a  position  involving  any  pecuniary 
responsibility  in  the  matter,  it  may  be  observed  that  on  tne  8th  of 
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March,  1853,  the  day  his  resignation  of  the  office  of  Postmaster  Gen- 
eral took  effect,  in  answer  to  a  request  from  Wm.  H.  Aspinwall,  esq., 
to  be  apprised  when  he  wished  the  service  begun,  he  communicated  to 
him  a  copy  of  the  letter  to  Messrs.  Ramsey  &  Carmick,  above  referred 
to,  ^^as  snowing  all  the  action  the  department  was  then  disposed  to 
take  in  the  matter." 

A  few  days  after  coming  into  office,,  on  the  11th  of  March,  1853,  in 
obedience  to  a  resolution  of  that  body,  I  communicated  a  copy  of  this 
conditional  contract  to  the  Senate ;  but  my  attention  was  not  particu- 
larly called  to  the  terms  of  the  agreement  until  the  receipt  of  Mr. 
Rankin's  letter  of  15th  June  following.  So  soon  thereafter  as  I  could 
give  the  subject  my  attention,  I  came  to  the  conclusion  that  I  could 
not  approve  of  the  arrangement ;  and,  in  my  letter  of  9th  July,  in 
reply,  I  took  occasion  frankly  so  to  express  myself.  Entertaining 
these  views,  I  deemed  it  but  just  to  the  contractors  that  they  should 
be  thus  early  advised  of  them,  in  order  that  they  might  not  be  disap- 
pointed in  any  hope  or  expectation  they  might  have  had  that  they 
would  receive  the  aid  of  the  department  in  favor  of  their  project  before 
Congress.  In  my  first  annual  report^  referring  to  the  fact  that  I  had 
already  communicated  a  copy  of  the  contract  to  the  Senate,  and  stating 
its  terms,  I  gave  my  reasons  why  the  contract  did  not  meet  my  appro- 
bation ;  but  it  is  needless  to  say  that  in  all  this  there  was  nothing  to 
prevent  Congress,  had  it  been  so  disposed,  from  ratifying  the  contract 
'^ by  the  passage  of  an  appropriation  to  carry  it  into  effect."  The 
same  may  be  said  with  reference  to  my  order  of  23d  November,  1853, 
requiring  the  postmasters,  before  delivering  any  mail  to  the  proprie- 
tors of  the  Acapulco  line,  should  it  be  applied  for,  first  to  *^  report  to 
the  department  for  further  instructions."  And  so,  also,  in  regard  to 
my  letter  of  3d  November,  1853,  to  the  contractors  on  the  New  Or- 
leans and  Vera  Cruz  route.  There  was  nothing  in  any  of  these  acts 
which  the  department  had  not  the  perfect  right  to  do  ;  and  my  reasons 
for  them  are  stated  in  my  letter  of  31st  January,  1855,  to  the  House 
of  Representatives.  The  department  was  under  no  obligation  to  aid 
the  proprietors  in  any  efforts  they  might  find  necessary  to  secure  the 
ratification  of  their  contract  by  Congress.  This  was  a  matter  entirely 
of  their  own  ;  and  all  the  department  had  to  do  was  to  see  that  the 
contract  was  fulfilled  shcmld  Congress  declare  it  to  be  a  corUrad. 

The  memorial  of  Messrs.  Ramsey  &  Carmick,  accompanying  your 
letter,  is  herewith  returned. 

I  am,  very  respectftiUy,  your  obedient  servant, 

JAMES  CAMPBELL. 

Hon.  Chables  Durkee, 

Committee  on  Post  Office  and  Post  Boads, 

United  States  Senate. 


) 
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A  memorial  to  be  presented  to  the  ZUh  Congress  of  the  United  States^  on 
the  contract  made  with  Messrs.  Ramsey  &  Carmidc,  for  the  transport 
tatum  of  the  maHs  between  New  Orleans  and  San  Francisco,  via  Vera 
Cruz  and  Acapidco,  in  Mexico. 

The  undersigned  would  respectfully  call  attention  to  the  manner  m 
which  the  United  States  mail  service  has  been  performed  between  the 
Atlantic  States  and  the  Pacific.  In  the  year  184*7,  while  California 
was  as  yet  a  province  of  Mexico,  and  before  the  treaty  for  its  annexa- 
tion, contracts  were  entered  into  for  the  transportation  of  the  mails 
by  the  way  of  the  Isthmus  of  Panama.  In  order  to  encourage  the 
carrying  out  of  this  important  enterprise,  the  United  States  advanced 
a  half  of  million  of  dollars  to  the  contractors,  for  the  building  of  the 
proper  kind  of  steamers  adapted  to  the  undertaking.  Under  this  con- 
tract the  mails  have  been  subsequently  carried  between  California  and 
the  Atlantic  States  once  every  month,  and  by  another  arrangement, 
the  service  has  been  increased  to  twice  per  month,  at  the  annual  coflt 
to  government  of  $731,868.  This  service  was  at  first  performed  on 
each  trip  in  about  twenty-eight  days.  Afterwards  the  time  was  re- 
duced, and  it  is  now  done  in  from  twenty-two  to  twenty-three  dajs 
from  port  to  port. 

In  order  to  shorten  the  time  as  well  as  distance  to  and  from  Cali- 
fornia, and  also  to  encourage  competition,  Congress,  on  the  3d  of 
March,  1851,  passed  the  following  act: 

*'  That  the  Postmaster  General  be  and  is  hereby  authorized  to  enter 
into  contracts  or  make  suitable  arrangements  for  transporting  through 
any  foreign  country  the  mails  of  the  United  States,  running  from  and 
to  any  point  in  the  said  United  States.  Provided,  That  such  contracts 
as  shall  be  made  under  the  authority  conferred  by  this  section,  shall 
not  be  for  a  longer  period  than  four  years,  and  that  in  making  them 
the  Postmaster  Greneral  shall  be  bound  to  select  the  speediest,  safest, 
and  most  economical  route.  Provided  further.  That  such  contract 
shall  be  subject  to  be  revoked  and  annulled  whenever  any  new  road  or 
canal  shall  be  cut  or  opened  affording  a  speedier^  more  economical, 
and  equally  as  safe  means  of  communication  between  the  point  of  de- 
parture and  the  point  of  destination  of  the  mail  to  be  transported; 
and  that,  in  such  case,  a  fair  indemnity  be  awarded  to  the  parties  con- 
cerned :  And  provided  further.  That  before  making  such  contracts, 
notice  shall  be  given  during  sixty  days,  by  advertisements  in  the 
usual  ntanner,  for  inviting  proposals  for  mail  contracts." 

It  bein^  thus  made  the  imperative  duty  of  the  department  to  select 
the  speediest,  safest,  and  most  economical  route,  it  naturally  led  to 
extended  inquiry  on  the  subject.  Various  private  individuals  also  de- 
voted their  time  and  money  to  the  same  object,  in  order  to  avail  them- 
selves of  the  reward  thus  held  out  by  the  government  for  the  discovery 
of  the  best  route  across  the  American  continent  for  the  transportation 
of  the  United  States  mails. 

After  much  time  and  attention  had  been  given  to  this  inquiry ;  after 
the  most  careftil  surveys  had  been  made ;  after  extended  explorations 
had  been  undertaken,  and  after  large  sums  of  money  had  been  ex- 
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Ended  by  private  enterprise,  another  difficulty  of  great  magnitude 
d  to  be  overcome — which  was,  to  obtain  the  permission  of  a  foreign 
government  for  the  United  States  mails  to  pass  through  its  territory 
without  being  subject  to  the  local  post  office  laws,  rules,  and  regula- 
tions, in  the  transit  from  ocean  to  ocean.  These  various  obstacles 
were  formidable,  and  required  enterprise,  energy,  and  skill,  and  the 
expenditure  of  large  sums  of  money  oefore  the  route  which  the  parties 
had  in  view  could  be  reported  practicable  and  adapted  for  the  mwl 
service.  When  all  these  difficulties  were  surmounted,  and  every 
possible  objection  removed,  a  plan  was  proposed  and  submitted  to  the 
Postmaster  General,  Mr.  Hall,  in  the  following  year  of  1852,  for 
his  sanction  and  adoption.  Having  given  the  subject  his  mature  de- 
liberation, he  finally  approved  of  the  same.  The  department  decided 
that  the  route  proposed  through  Mexico,  by  land  for  a  distance  of  384 
miles,  between  the  cities  of  Vera  Cruz  on  the  Atlantic,  and  Acapulco 
on  the  Pacific  ocean,  and  from  thence  by  sea  to  California,  presented 
the  greatest  advantages  and  more  fully  than  any  other  came  up  to  the 
requirements  of  the  act  of  Congress.  This  land  route  passed  through 
the  cities  of  Cordova,  Orizava,  Puebla,  Cholula,  Atlixco,  Matamoros, 
Chietla,  Chilapa,  and  Tixtla.  Consequently,  in  the  same  year  of  1852, 
the  Postmaster  General,  Mr.  Hubbard,  issued  an  advertisement,  in  due 
form  of  law,  for  proposals  to  carry  the  United  States  mails  over  this 
route,  from  Vera  Cruz  to  Acapulco,  and,  in  pursuance  of  another  act, 
from  thence  to  San  Francisco  and  back,  connecting  at  Vera  Cruz  with 
the  United  States  steamer  mail  line  to  Kew  Orleans,  and  thus  making 
a  continuous  mail  service  from  the  Mississippi  river  to  California. 

Mr.  Hubbard  sought  for  every  information  that  could  be  had.  The 
project  was  examined  by  President  Fillmore,  by  the  officers  of  his 
cabinet,  by  the  Post  Office  Committees  of  the  Senate  and  House  of  Re- 
presentatives, and  by  the  members  of  Congress  from  California  and 
Louisiana,  and  others  who  were  deeply  interested  in  the  question.  The 
Postmaster  General  also  had  the  benefit  of  the  information  of  the  Mex- 
can  minister,  Senor  Larianzar,  and  of  the  Prussian  minister.  Baron 
Gerolt,  who  had  spent  many  years  in  a  diplomatic  capacity  in  Mexico, 
and  who,  from  his  extensive  topographical  knowledge  of  that  country, 
was  intimately  acquainted  with  the  route.  From  all  these  sources  he 
received  favorable  opinions  of  the  feasibility  of  the  enterprise,  and,  in 
addition,  an  experimental  trip  was  made,  at  a  heavy  cost,  which  clearly 
demonstrated  the  truth  of  all  that  had  been  advanced  in  its  &vor.  A 
large  number  of  senators  and  members  of  the  House  of  Bepresentatives 
joined  in  a  recommendation  to  the  Postmaster  General  to  close  the 
contract.  Several  months  were  thus  taken  in  obtaining  all  the  facts 
requisite,  and  a  further  delay  was  created  by  the  caution  in  the  depart- 
ment to  require  gentlemen  of  undoubted  wealth  and  responsibility  as 
sureties  to  a  contract  of  such  magnitude.  It  was  not  until  the  last  day 
of  the  session  of  Congress,  the  3d  of  March,  1853,  that  the  contract 
was  finally  signed  and  sealed,  when  it  was  too  late  to  submit  it  to  both 
Houses  for  the  requisite  appropriation  to  carry  it  into  effect.  At  an 
extra  session  of  the  Senate,  on  the  11th  of  the  same  month,  a  copy  of 
the  contract  was  transmittted  to  that  body  by  the  Postmaster  General, 
Mr.  Campbell. 
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By  this  instrument,  the  contracting  parties  were  bound  to  convey 
the  United  States  mails  between  Vera  Cruz,  Acapulco,  San  Diego, 
Monterey,  and  San  Francisco,  in  thirteen  days,  semi-monthly  each  way, 
for  an  annual  compensation  of  $424,000;  and  by  connecting  at  Vera  Cruz 
with  the  United  States  mail  steamer  line,  the  mails  would  be  this 
conveyed  between  San  Francisco  and  New  Orleans  in  sixteen  days. 
The  time  stipulated  in  the  schedule  of  arrivals  and  departures,  ^ve 
five  days  for  the  transportation  of  the  mails  between  the  cities  of  Vera 
Cruz  on  the  Gulf  of  Mexico,  and  Acapulco  on  the  Pacific  ocean,  a 
distance  of  384  miles  by  land. 

It  was  further  stipulated  that  the  contract  was  "  to  have  no  force  or 
validity  until  it  shall  have  received  the  sanction  of  the  Congress  of  the 
United  States  by  the  passage  of  an  appropriation  to  carry  it  into  eflect." 
This  understanding  was  predicated  upon  the  anomalous  position  of 
this  particular  case,  as  there  was  no  appropriation  for  the  service,  and 
yet  the  department  was  directed  to  contract  for  its  performance.  There- 
fore it  was  agreed  that  it  should  go  into  operation  when  an  appropria- 
tion was  made. 

By  its  terms,  the  contractors  were  then  to  be  prepared  to  perform 
the  service,  and  in  default  of  doing  so,  they  and  their  sureties  would 
have  been*  liable  in  damages  for  non-performance  of  its  stipulations. 
They,  therefore,  assumed  the  responsibility  of  arranging  a  line  of 
land  and  ocean  mail  service  of  2,231  miles  in  length,  at  the  instance 
of  Mr.  Hubbard,  without  any  advancement  of  funds  from  government, 
and  without  even  an  appropriation  for  the  service.  But  in  doing  this  the 
department  was  equally  bound  in  good  faith  to  submit  the  contract  to 
Congress,  at  the  next  session,  for  its  action.  This  was  as  much  the 
duty  of  the  Postmaster  General  as  was  the  performance  of  the  service 
by  the  contractors  upon  the  appropriation  being  made.  With  this 
understanding  among  all  parties,  the  contractors  proceeded  to  arrange 
for  the  service,  with  the  sanction  of  the  department ;  and  the  Post- 
master General,  Mr.  Hubbard,  on  the  7th  of  March,  issued  an  order 
to  the  Postmasters  at  New  Orleans  and  San  Francisco,  &c.,  to  sends 
mail  by  the  Vera  Cruz  and  Acapulco  line  when  *^  the  contractors  are 

Srepared  to  carry  a  mail  on  the  terms  of  their  contract. ' '  On  the  same 
ay,  he  apprised  the  contractors  of  this  order,  and  also  *^  the  pay,  if 
any,  for  said  service  commencing  only  in  accordance  with  the  terms 
of  the  contract."  Soon  after,  Mr.  Campbell,  the  present  Postmaster 
General,  was  appointed  to  that  oflSce. 

On  the  15th  of  June  following,  the  department  was  informed  by 
Mr.  Bankin  of  the  preparations  made  and  making  for  this  service,  as 
follows : 

Office  of  the  Mexican  Ocean  Mail 

AND  Inland  Company, 
New  York,  June  15, 1853. 

My  Dear  Sot :  The  position  that  our  company  sustains  to  the  gov- 
ernment (as  the  real  parties  by  contract)  to  execute  the  mail  contracts 
with  Messrs.  Ramsey  &  Carmick,  renders  it  proper  that  the  Post  Of- 
jSce  Department  should  be  advised  of  the  state  of  forwardness  on  the 
part  of  the  contractota  to  t\x\fiW\}ti^  ^otlV\^\*^. 
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Qur  vice-president,  Colonel  Albert  C.  Ramsey,  is  now  in  Mexico 

assigning  the  stations.   In  all  this  month  and  next  month,  the  coaches, 

wagons,  and  literas  will  be  in  Mexico,  portions  of  them  being  on  their 

way  now.     By  August  10,  the  mules  and  horses  (1,000)  will  be  down 

from  Coahuila,  and  we  then  expect  to  make  the  regular  transit  across. 

Although  the  contracts  only  require  a  bi-monthly  mail,  we  are 

making  all  our  arrangements  for  a  daily  line  of  transit  across  Mexico, 

feeling  justified  by  the  assurances  we  have  from  Mexico.     We  shall 

also  establish  a  weekly  line  of  steamers  from  New  Orleans  to  Vera 

Cruz,  (one  steamer  is  now  running  there,  and  another  now  building ;) 

and  with  the  use  of  the  new  envdopea  (when  they  appear)  we  shall 

actually  aflFord  a  weekly  line  from  New  Orleans  to  San  Francisco ;  and 

if  the  steamers  on  the  Pacific  could  be  arranged,  we  could  make  a 

daily  line  to  San  Francisco  in  sixteen  days.     Our  land  route  will  be 

daily,  in  any  case,  on  account  of  our  Mexican  facilities. 

We  have  purchased  and  ordered  the  whole  of  the  rolling  stock  for 
the  transit,  and  parties  are  now  in  Mexico  clearing  obstructions,  and 
we  shall  not,  I  think,  require  the  full  time  allowed  by  the  contract 
for  the  transit,  although  trial  only  will  verify  our  expectations. 

We  already  have  a  margin  in  our  favor  in  the  gulf  service,  as  our 
steamer,  the  ^^ Texas,"  has  performed  the  duty  in  sixty  hours;  and 
the  Pacific  service  has  been  done  in  twenty-four  and  thirty  hours  less 
than  schedule  time.  Our  recent  reports  from  Mexico  justify  us  in  the 
expectation  of  carrying  the  mails  in  fourteen  days  from  New  Orleans 
to  San  Francisco,  and  six  months  of  experimental  operation  will,  I 
think,  show  the  feasibility  of  doing  the  regular  service  in  within  fif- 
teen days. 

In  conclusion,  I  would  add  that  we  are  exerting  every  energy  in 
pushing  the  thing  up,  and  shall  spare  neither  time  nor  money  in  pro- 
ving the  truthfulness  of  all  our  positions. 

An  estafette  mail  will  be  carried  from  Vera  Cruz  and  New  Orleans 
to  San  Francisco  next  month,  until  the  service  becomes  regular. 
I  am,  with  great  respect,  your  obedient  servant, 

KOB'T  G.  RANKIN,  President. 

We  have  the  highest  assurance  of  our  favorable  position  in  Mexico. 

Hon.  James  Campbell, 

Postmaster  General^  U.  S.^  do. 

To  this  letter  the  Postmaster  General,  on  the  9th  of  July,  replied 
to  Mr.  Bankin,  as  follows : 

Post  Office  Department,  July  9,  1853. 

Sm:  Your  letter  of  the  15th  ultimo  came  duly  to  hand.  My  atten- 
tion having  been  specially  called  to  the  circumstances  connected  with 
the  contemplated  line  to  the  Pacific  via  Vera  Cruz  and  Acapulco,  I 
feel  it  my  duty  after  due  deliberation,  to  inform  you  that  the  condi- 
tional contract  entered  into  between  my  predecessor,  Mr.  Hubbard, 
and  Messrs.  Ramsey  &  Carmick,  for  the  conveyance  of  the  mails  over 
this^line  to  San  Francisco,  does  not  meet  with  my  approbation. 
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In  the  first  place,  as  at  present  advised,  I  consider  the  route  im- 
practicahle  for  mail  purposes. 

In  the  second  place,  the  sums  of  money  yearly  drawn  from  the  trea- 
sury for  contracts  which  have  for  several  years  been,  and  are  still  in 
force,  for  the  transportation  of  the  mails  between  the  Atlantic  and 
the  Pacific,  are  very  considerable,  amounting  to  about  $'731,868.  In 
view  of  this  fact,  and  of  the  many  sections  and  neighborhoods,  in  the 
different  States,  which  are  either  greatly  restricted  in,  or  deprived 
fldtogether  of  mail  facilities,  it  appears  to  me  both  inexpedient  and 
unjust  to  go  into  the  expenditure  of  a  still  farther  sum  of  $424,000 
for  the  service  in  question. 

Moreover,  I  disapprove  of  the  principle  upon  which  this  contract  is 
made.  In  my  opinion,  if  the  Postmaster  General  has  the  right  to 
make  such  a  contract  at  all,  it  ought  to  be  made  without  the  restric- 
tion or  limitation  contained  in  yours,  by  which  its  force  or  validity  is 
made  to  depend  upon  the  passage  of  an  appropriation  by  Congress  to 
carry  it  into  effect.  I  am  unwilling  to  recognize  any  contingency  of 
this  kind,  because,  although  the  contractors  may,  under  such  condi- 
tional arrangement,  establish  no  legal  claim  for  compensation,  thej 
may,  nevertheless,  go  on  and  incur  expenses,  in  the  expectation  that 
they  will  be  paid,  and  Congress,  more  from  private  sympathy  than 
from  public  policy  or  right,  be  at  length  induced  to  yield  to  a  measure 
to  which  its  prior  sanction  never  could  have  been  obtained. 

I  am,  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 

Postmaster  General, 

KoBKRT  G.  Rankin,  Esq., 

PreaH  of  the  Mexican  Ocean  Mail  and  Inland  Co.^  N.  T, 

From  this  letter  it  will  be  perceived  that  the  Postmaster  General 
did  not  approve  of  the  contract,  for  the  reasons  therein  stated.    If  the 
route  was  impracticable,  there  was  ample  time  before  the  meeting  of 
Congress  to  test  the  fact.     But  it  is  somewhat  remarkable  that  no 
document  or  writing  of  any  kind  has  ever  been  produced,  although 
all  the  correspondence  was  called  for,  to  show  upon  what  information 
this  opinion  was  predicated  of  the  route  being  impracticable.     It  was 
due  at  least  to  the  contractors,  to  let  them  know  what  obstacles  they 
had  to  encounter,  and  also  if  he  had  doubts  only,  to  afford  them  an 
opportunity  to  remove  his  impressions.     The  objection  '*^in  the  second 
place,"  of  the  large  expenditure  of  money  for  the  mail  service  be- 
tween the  Atlantic  and  Pacific  could  not  be  properly  addressed  to  the 
contractors,  as  that  was  a  question  which  could  not  be  entertained  in 
a  discussion  about  a  contract  made  in  pursuance  of  law  ;  and  as  Con- 
gress had  directed  this  contract  to  be  made,  and  being  made,  it  was  as 
much  the  duty  of  the  department  as  of  the  contractors  to  carry  out  its 
stipulations.     Another  reason,  '^moreover,"  of  the  same  character, 
was  assigned,  that  he  disapproved  of  conditional  contracts,  as  he  was 
*^ unwilling  to  recognize  any  contingency  of  this  kind." 

It  was  certainly  not  the  duty  of  the  contractors  to  controvert  this 
point  or  any  other  which  he  might  think  proper  to  lay  down  for  a  rule 
of  action  by  the  department  in  contracts  made  by  his  predecessors : 
but  as  conditional  coiitie.c\;a  \i«^^  \j^^xl  \a38Afe  \s^  ^^w^  Postmaster 
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General,  and  as  they  continae  to  be  made  by  Mr.  Campbell,  this 
"principle"  may  rest  for  the  present.  On  the  whole,  the  contractors 
were  at  a  loss  to  determine  from  the  tenor  of  this  letter  whether  the 
Postmaster  General  was  finding  fault  with  them  for  proposing  "a 
route  impracticable  for  maU  purposes,"  or  with  his  predecessor  for 
entering  into  the  contract,  or  with  Congress  for  passing  the  acts  upon 
which  it  was  founded. 

It  was  impossible  also  to  know  by  what  process  of  reasoning  these 
objections  were  strung  together  so  as  to  be  embodied  as  an  answer  to 
the  letter  of  the  15th  of  June.  It  is  difficult  to  perceive  how  $424,000 
were  to  be  paid  after  performance  of  the  service  m  transporting  mails 
in  13  days  over  an  '^  impracticable"  route  :  it  is  equally  difficult  to 
comprehend  the  force  of  the  objection  to  a  contract,  founded  on  the 
law  authorizing  it  being  an  unwise  and  extravagant  enactment ;  and 
above  all,  why  a  reproach  in  advance  should  have  been  cast  upon 
Congress,  that  might  in  its  wisdom  refuse  an  appropriation  for  the 
contract,  yet  in  its  sympathy  or  folly  would  not  simer  the  contractors 
to  be  ruined. 

Not  perceiving  the  bearing  of  these  objections,  as  they  did  not 
affect  the  stipulations  of  the  written  agreement^  the  contractors  had 
still,  in  accordance  with  the  original  understanding,  to  proceed  in 
collecting  materials  and  preparing  the  line  for  the  performance  of  the 
service.  Although  the  Postmaster  General  was  apprised  of  these 
operations,  and  although  well  aware  of  the  contract  itself  on  the  11th 
of  March  previous,  when  it  was  under  his  official  notice,  no  intima- 
tion was  given  to  cease  in  the  labor  and  expense.  It  seemed  that  the 
letter  from  the  department  was  not  intended  for  any  other  purpose 
than  to  place  the  responsibility  of  the  contract  upon  Mr.  Hubbard, 
w^hile  Mr.  Campbell  would  not  by 'any  act  of  his  countenance  or  autho- 
rize its  suspension.  He  was  cautious  to  the  extreme  in  not  interposing 
the  authority  of  the  department  to  check  the  preparations  then  pro- 
gressing. One  word  to  that  effect  would  have  postponed  all  purchases 
and  labors  until  after  a  decision  by  Congress.  But  this  he  neither  in- 
tended nor  desired,  as  will  appear  hereafter. 

In  the  month  of  August,  the  materials  for  the  line  being  collected 
and  placed  along  the  route  between  the  cities  of  Vera  Cruz  and  Aca- 
pulco,  mails,  consisting  of  letters  and  papers,  were  carried  at  inter- 
vals of  every  two  weeks  from  ocean  to  ocean.  At  first  the  time  taken 
to  accomplish  this  distance  was  three  days  and  twelve  hours,  but  soon 
was  reduced  to  three  days ;  a  further  improvement  was  then  made  to 
two  days  and  a  half,  and  before  the  month  of  December  the  time  taken 
for  a  trip  was  54  hours.  There  is  no  doubt,  from  careful  experiments 
made,  that  mails  of  any  bulk  can  be  carried  between  Vera  Cruz  and 
Acapulco  in  48  hours. 

The  route  being  thus  demonstrated  to  be  practicable,  on  the  23d  of 
September,  an  order  was  issued  by  the  department  to  the  postmasters 
at  New  Orleans  and  San  Francisco,  as  follows : 

Post  Office  Department,  September  23,  1855. 

*'  Sir  :  Should  the  proprietors  of  the  Vera  Cruz,  Acapulco  and  San 
Francisco  line  apply  for  maU  to  take  over  the  route  under  the  condi- 
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tional  order  of  the  late  Postmaster  Greneral,  dated  ^th  March^  1853, 
before  delivering  such  mail  to  them  you  will  report  to  the  department 
for  further  instructions. 

Very  respectfully,  your  obedient  servant, 

JAMES  CAMPBELL, 
Postmaster  General.'' 

From  this  it  is  apparent  that  the  department  no  longer  deemed  the 
route  '^  impracticable,"  but  in  order  to  prevent  the  contractors  availing 
themselves  of  their  enterprise,  and  rendering  the  route  popular  by 
carrying  the  mails  in  the  time  stipulated,  so  as  to  secure  an  appro- 
priation by  Congress,  the  former  order  of  Mr.  Hubbard  was  revoked. 
The  reason  assigned  by  the  Postmaster  General  for  this  proceeding  is 

ifiven  in  his  letter  to  the  Speaker  of  the  House  of  Representatives,  as 
bllows : 

*^  My  object  in  issuing  those  instructions  was  simply  to  enable  the 
department  to  be  fully  sastisfied,  that  all  mails  forwarded  by  that 
route  were  committed  to  the  care  and  custody  of  competent  and  proper 
persons,  and  would  be  safely  transported  through  Mexico.  It  does 
not  appear,  however,  that  any  application  has  ever  been  made  by 
Messrs.  Ramsey  and  Carmick  for  a  mail  to  be  conveyed  by  that  route, 
as  no  report  from  any  postmaster  to  that  effect  has  been  received  at  this 
department." 

It  seems  the  ^impracticable"  objection  was  removed,  and  now 
new  questions  arose.  These  could  only  be  answered  by  delivering  the 
mails  when  called  for  and  transported.  It  was  by  inspection  of  the 
route  while  in  operation.  But  the  Postmaster  General  thought  this 
examination  ought  to  precede  the  delivery  of  the  mails.  How  could 
it  be  known  that  the  mails  ''  were  committed  to  the  care  and  custody 
of  competent  and  proper  persons,  and  would  be  safely  transported 
through  Mexico,"  while  an  order  existed  not  to  deliver  the  mails  when 
called  for?  The  contract  itself  provided,  and  the  contractors  and 
sureties  in  the  same  were  responsible,  that  the  mails  wotdd  be  com- 
mitted to  the  care  of  proper  persons,  as  follows :  *'  They  also  under- 
take, covenant  and  agree  with  the  United  States,  and  do  bind  them- 
selves jointly  and  severally  as  aforesaid,  to  be  answerable  for  the 
person  to  whom  the  said  contractors  shall  commit  the  care  and  trans- 
portation of  the  mail,  accountable  to  the  United  States  for  any  damages 
which  may  be  sustained  by  the  United  States  through  his  unfaithftil- 
ness  or  want  of  care ;"  and  in  another  place,  they  are  liable  to  be 
fined  for  *'  suffering  it  to  be  wet,  injured,  lost  or  destroyed,  for  carrying 
it  in  a  place  or  manner  that  exposes  it  to  depredation,  loss,  or  injury,'' 
&c.  Such  an  examination  never  could  be  made  as  is  here  stated  to 
be  the  object  of  the  order,  and  the  best  evidence  of  the  fact  is,  that  no 
attempt  ever  was  made  to  institute  such  examination,  for  no  trace  of 
such  appears  under  the  call  for  all  the  correspondence  as  published. 
The  assertion  may  here  be  made  that  no  examination  of  this  character 
was  ever  attempted,  from  and  including  the  time  of  Benjamin  Franklin 
down  to  Mr.  Campbell,  or  since  his  coming  into  the  department ;  and 
surely  among  such  a  variety  of  talent  and  capacity  which  this  period 
would  embrace,  many  strange  projects  might  nave  been  proposed. 


EDWARD  H;  GARMICK..  17 

But  adds  the  Postmaster  General^  ^^it  does  not  appear,  however, 
that  application  has  ever  been  made  by  Messrs.  Ramsey  &  Carmick 
for  a  mail  to  be  conveyed  by  that  route,  as  no  report  from  any  post- 
master to  that  effect  has  been  received  at  this  department."  This 
was  certainly  an  important  piece  of  information  for  Congress.  In 
other  words,  they  did  not  call  for  the  mails,  as  the  postmasters  were 
forbade  delivering  them.  Therefore  it  might  be  supposed  they  would 
not  call  for  the  mails  when  they  could  meet  only  witn  a  refusal.  Be- 
fore the  mails  could  be  delivered  to  them,  it  was  requisite  that  this 
order  should  be  revoked  or  modified,  for  it  was  the  department  (not 
the  postmaster)  that  was  to  be  satisfied  that  the  mails  were  committed 
to  the  care  and  custody  of  competent  and  proper  persons;"  the  post- 
masters not  being  even  instructed  to  report  more  than  the  fact  that 
the  mails  were  called  for.  It  is  true  the  information  might  have  been 
sought  from  the  contractors  ;  but  they  were  not  addressed  on  the 
subject,  nor  were  they  notified  by  the  department  of  the  existence  of 
this  order  so  important  to  their  interests,  and  which  in  common  justice 
ought  to  have  been  burnished.  The  existence  of  the  order,  however, 
beaime  known  to  them,  and  the  mails  were  not  called  for,  and  **  no 
report  from  any  postmaster"  was  required  to  that  effect.  But  the 
Postmaster  General  might  have  reported  to  Congress  that  he  was 
called  on  by  Mr.  Carmick,  in  his  letter  of  November  12,  1853,  in 
the:,    words : 

"  I  must  respectfully  ask  that  you  will  give  an  order  permitting 
me,  as  one  of  the  contractors,  to  carry  a  mail  over  this  route  from 
California,  leaving  it  optional  with  persons  to  send  by  this  way,  and 
to  designate  the  same  on  the  letter ;  and  in  giving  such  an  order, 
I  wish  you  particularly  to  state  that  the  department  will  in  no  way  he 
bound  for  any  future  remuneration  for  the  service.*' 

It  seems,  then,  that  on  September  23,  the  Postmaster  General  re- 
cognized the  contract,  and  only  wished  to  be  further  assured  that  the 
mails  would,  in  the  custody  of  proper  persons,  be  transported  safely. 

All  the  materials  requisite  for  the  establishment  ot  a  mail  line 
across  Mexico,  from  Vera  Cruz  to  Acapulco,  were  prepared  and  upon 
the  ground  in  the  month  of  August,  1853.  The  service  was  regularly 
performed  twice  every  month,  so  as  to  connect  with  the  mail  steamer 
at  Vera  Cruz  running  on  the  line  to  New  Orleans.  Although  the 
mail  service  across  Mexico  was  performed  in  much  less  than  five  days, 
the  time  fixed  by  the  schedule,  still  the  connexion  was  not  made 
regularly  with  the  steamer  at  Acapulco.  This  was  from  causes  not 
within  the  control  of  the  contractors,  but  from  causes  which  the  de- 
partment might  have  obviated.  Had  the  proper  attention  been  given 
to  the  communications  addressed  to  the  department  on  this  subject, 
and  a  proper  remedy  applied,  the  public  would  have  been  much  bene- 
fitted, especially  in  California  and  the  Atlantic  cities,  and  moreover 
without  any  expense  to  the  government.  Application  was  made  to 
the  department  to  change  the  schedule  of  times  for  arrivals  and  de- 
partures on  the  New  Orleans  and  Vera  Cruz  line,  so  that  the  connexion 
could  be  made  without  delay  with  the  steamers  at  Acapulco  and 
Vera  Cruz,  coming  and  goin^  to  San  Francisco  and  New  Orleans. 
When  the  schedule  was  established,  steamers  touched  at  Acapulco 
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every  week,  to  and  from  San  Francisco,  making  a  weekly  line.  Twice 
every  month  these  steamers  carried  mails,  and  twice  every  month  the 
alternate  steamers  were  not  mail  boats.  To  meet  these  latter  vessel*,  / 
the  New  Orleans  and  Vera  Cruz  schedule  was  arranged.  But  now  J 
these  alternate  steamers  without  mails  were  withdrawn,  and  the  mail 
steamers  touched  at  Acapulco  in  the  very  weeks  when  no  connexion 
could  be  made  with  the  Vera  Cruz  and  New  Orleans  line.  To  render 
the  connexion  complete,  on  the  26th  of  October,  1853,  the  following 
communication  was  addressed  to  the  department : 

Washington,  Odohei-  26, 1853. 

Dear  Sir:  The  Mexican  Ocean  Mail  and  Inland  Company,  and 
Charles  Morgan,  of  New  York  (through  the  agency  of  the  under- 
signed,) present  the  following  facts,  and  ask  such  decision  as  an  im- 
partial consideration  of  this  memorial  may  produce.  The  company 
(having  obtained  from  the  government  of  Mexico  peculiar  and  well 
authenticated  privileges,  whereby  they  were  enabled  to  present  to  the 
United  States  Post  OflSce  Department  a  schedule  of  mail  service  which 
should  insure  the  transmission  of  mails  between  New  Orleans  and  San 
Francisco  in  the  short  space  of  sixteen  days)  urged  the  department  for 
a  mail  contract  authorizing  the  service,  which  was  granted,  subject  to 
an  appropriation  by  Congress  for  payment.  Thereupon  the  company 
commenced  proceedings  for  putting  the  route  into  active  operation. 
Proper  agents  were  dispatched  to  Mexico,  and  have  been  actively  en- 
gaged in  overcoming  such  obstacles  as,  unremoved,  would  have  im- 
peded rapid  transit  across  that  country.  Roads  were  improved,  others 
made ;  coaches,  harness,  mules,  and  horses  have  been  purchased,  and 
a  large  portion  of  them  are  already  on  the  route,  ready  to  commence 
the  carrying  of  the  mails.  In  connexion  with,  and  forming  a  portion 
of  this  through-route,  a  mail  service  from  New  Orleans  to  Vera  Cruz 
has  been  put  into  operation,  the  schedule  for  which  was  so  arranged 
as  to  meet  at  Acapulco  with  the  mail  steamers  on  the  Pacific,  insuring 
a  proper  connexion  on  that  end  of  the  line.  Thus  nothing  stood  in 
the  way  of  the  successful  operation  of  the  route,  save  the  obstacles  on 
the  land,  which,  being  overcome,  would  enable  us  at  once  to  perform 
our  contract  in  the  specified  time ;  but  now  that  arrangements  are 
completed  for  this  portion  of  the  service,  your  memorialists  find  that 
an  alteration  in  the  running  on  the  Pacific  has  thrown  out  of  gear  this 
well-arranged  system.  By  the  present  schedule  between  New  Orleans 
and  Vera  Cruz,  it  is  impossible  to  meet  the  Pacific  steamers,  as  they 
now  run,  at  Acapulco,  without  suffering  long  delays  at  the  latter  point, 
entirely  ruining  the  efficacy  of  this  otherwise  desirable  medium  of 
transit.  The  undersigned,  C.  Morgan,  now  urges  that  a  knowledge 
of  the  existence  of  a  through-service  to  San  Francisco  was  the  induce- 
ment for  his  accepting  the  portion  of  service  between  New  Orleans  and 
Vera  Cruz;  as,  upon  the  successful  working  of  the  through-route,  he 
depended  for  any  profits  that  might  inure  to  his  ships  from  his  con- 
nexion therewith.  He  has  already  put  upon  the  route  a  first-class 
steamship  of  over  1,100  tons  burthen,  and  is  building  another  of  about 
1,500  tons  burden  for  the  same  purpose ;  which  two  vessels  will  em- 
brace an  investment  of  nearly  $300,000  for  this  first  portion  of  the  en- 
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terprise.     The  company  depend  upon  appropriations  by  Congress  for 
the  means  of  remuneration ;  and  as  such  appropriations  can  only  be 
secured  by  proofe  of  the  practicability  of  the  through-route,  as  per 
schedule,  they,  together,  ask  your  consideration  of  the  eflForts  they 
have  made,  and  the  moneys  they  have  expended,  under  inducements 
the  Post  Office  Department  held  out  to  them,  for  such  eflForts  and  ex- 
penditures, hy  granting  a  through-service  and  arranging  schedule  for 
connexion;  and  respectfiilly  petition  that  you  will  so  alter  the  schedule 
"between  New  Orleans  and  Vera  Cruz  for  the  two  trips  per  month, 
MOW  being  performed,  as  will  give  them  an  opportunity  of  proving  to 
Congress  that  this  is  by  far  the  most  expeditious  route  yet  opened  to 
the  rich  commerce  of  California ;  which  proofs,  they  feel,  must  neces- 
sarily insure  the  appropriations  that  shall  furnish  the  means  to  enable 
them  eventually  to  carry  the  mails  between  the  two  great  points  in 
the  short  space  of  thirteen  days !     Believing  that  your  sense  of  justice, 
and  desire  for  advancing  the  mails  in  accordance  with  the  progressive 
ideas  of  this  essentially  progressive  age,  will  adduce  an  assent  to  their 
prayer,  they  have  the  honor  herewith  to  submit  such  temporary  sched- 
ule, for  the  said  two  trips  per  month,  as  shall  furnish  the  desired 
proofs ;  and,  with  sentiments  of  regard  and  esteem,  subscribe,  respect- 
fully, yours, 

The  MEXICAN  OCEAN  MAIL  AND  INLAND  CO., 
and  CHARLES  MORGAN, 

per  Harris  &  Morgan,  of  Neto  Orleans. 
Hon.  jAMi»  Campbell, 

Postmaster  General,  United  States. 

Schedule. 

Leave  New  Orleans,  Tth  and  22d ; 
Arrive  at  Vera  Cruz,  10th  and  25th. 
Leave  Vera  Cruz,  14th  and  29th  ; 
Arrive  at  New  Orleans,  17th  and  2d. 

A  few  days  thereafter,  October  29th,  the  same  parties  transmitted 
to  the  Postmaster  General  a  letter  from  Mr.  Wm.  H.  Agpinwall,  andL 
added : 

Office  of  the  Mexican  Ocean  Mail  and  Inland  Co., 

New  York,  October  29,  1853. 
Dear  Sir  :  Herewith  please  find  a  letter  addressed  to  our  firm  fromt 
the  president  of  the  Pacific  Mail  Steamship  Company,  explaining  why 
the  schedule  of  running  on  the  Pacific  has  been  changed  (thus  render- 
ing useless  the  present  schedule  between  New  Orleans  and  Vera  Cruz ;) 
and,  further,  approving  the  schedule  which  we  had  the  honor  of  sub- 
mitting for  your  consideration  in  our  memorial,  dated  in  Washington, 
D.  C.  Trusting  the  views  of  our  case,  to  which  your  attention  has 
been  called,  will  induce  a  favorable  decision,  we  have  the  honor  to 
subscribe,  with  sentiments  of  regard  and  respect, 
Your  obedient  servants, 

HARRIS  &  MORGAN. 
Hon.  James  Campbell, 

Postmaster  General  of  the  United  States. 


boats.  It  happened,  however,  that  the  United  States  Mail  Stean 
Company,  although  willing  to  perform  extra  service,  and  to  let 
service  speak  for  itself  to  Congress,  was  not  willing  to  bind  itse 
the  government  required,  so  as  to  shut  out  all  prospect  of  extra  r 
neration^  by  a  liberal  legislature,  for  extra  duty  ;  and,  conseque 
I  the  steamers,  on  intermediate  weeks,  on  this  side,  were  withdr 

I  I  The  connexion  being  thus  cut  off,  our  company  was  obliged  to  di 

I  jj  iinue  its  weekly  trips,  after  the  schedule  of  the  Vera  Cruz  and 

I  pulco  route  had  been  arranged  to  conform  to  those  trips. 

My  understanding  with  Mr.  Rankin  is,  that  when  the  route  is  i 
•opened  we  will  run  steamers  in  the  Pacific  in  due  connexion ;  i 
am  prepared  to  assign  this  duty  to  two  of  our  smaller  first- 
steamers  the  moment  I  am  justified  in  so  doing.  Until  then  the 
its  of  the  route  can  be  tested  by  arranging  a  schedule  to  confer 
the  arrivals  at  Acapulco,  and,  as  far  as  possible,  to  the  depar 
thence  for  San  Francisco  of  our  steamers  now  running  ;  and  the  i 
I  ests  of  the  government  and  of  the  public  unite  in  recommending 

i  a  course. 

j  Very  truly,  yours, 

i  WM.  H.  A8PINWALL, 

1  Preside 

I  Messrs.  Harris  &  Morgan. 

j  By  the  New  Orleans  and  Vera  Cruz  schedule  the  steamers 

I  Hew  Orleans  on  the  1st,  14th,  and  25th  of  the  month  ;  and  Vera 

;  on  the  1st,  8th,  and  22d.     The  third  trip  required,  however,  b; 

I  <X)ntract  had  not  ever  been  performed,  and  with  the  sanction  o 

1  department,  nor  has  it  yet  been  required.    A  corresponding  dedu 

!  in  the  pay  has  consequently  been  made,  so  that  the  compensatioi 

]  been  only  in  proportion  to  the  service,  and  not  the  whole  am 
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To  tfais  application,  so  strongly  pressed,  and  against  which  no  rea- 
sonable objection  could  be  imagined,  the  Postmaster  General,  Mr. 
Clunpbell,  replied,  on  November  3,  1853,  as  follows : 

PoOT  Office  Departmbnt, 

November  3,  1853. 

GKNTLBifEN :  In  answer  to  your  letter  of  the  26th  ultimo,  I  have  to 
ftate  that,  at  the  request  of  Mr.  Carmick,  the  contractor,  the  present 
icbedule  of  the  New  Orleans  and  Vera  Cruz  route  was  arranged  to- 
sonnect  with  the  contemplated  route  across  from  Vera  Cruz  to  Aca^ 
pxQco,  which  it  was  proposed  to  run  in  due  connexion  with  an  inde- 
pendent line  of  steamers  between  Acapulco  and  San  Francisco — thus, 
vrith  the  route  via  Panama,  giving  a  mail  four  times  instead  of  twice 
a  month,  between  the  Atlantic  States  and  California.  It  was  not  the 
intention  to  connect  at  Acapulco  with  the  steamers  of  the  Panama 
line,  but,  as  above  remarked,  to  establish  an  additional  semi-monthly 
mail  to  run,  via  Vera  Cruz  and  Acapulco,  alternately  at  regular  inter- 
vals with  the  line  via  Panama. 

This  arrangement  was  made  with  my  predecessor,  Mr.  Hubbard,, 
with  whom,  as  Postmaster  General,  also  a  conditional  contract  was 
entered  into  for  the  part  of  the  service  between  Vera  Cruz  and  San 
Francisco,  which  contract  was  to  take  effect  ordyfrom  the  time  it  should 
he  rodified  by  Congress;  nor  was  it  to  have  any  mrce  or  validity  what- 
ever until  it  should  receive  the  sanction  of  Congress  by  the  passage  of 
an  appropriation  to  carry  it  into  effect.  No  such  sanction  has  as  ^et 
been  given  by  Congress ;  but,  apart  from  this,  and  without  troubling 
you  with  my  views  on  the  whole  subject,  it  is  simply  necessary  for  me 
to  say  that  there  can  be  no  recognition  by  this  department  of  any 
arrangement  by  which  the  additional  semi-monthly  mail,  clearly  con- 
templated by  the  then  Postmaster  General,  can  be  dispensed  with. 

The  application,  therefore,  for  a  change  of  schedule  on  the  route 
from  New  Orleans  to  Vera  Cruz  must  now  be  considered  without  refer- 
ence to  any  trips  it  may  be  proposed  to  run  in  connexion  therewith 
beyond.  The  contract  requires  three  trips  a  month  ;  you  propose  but 
two,  and  it  is  unnecessary  for  me  to  say  that  the  number  of  trips  stip- 
ulated for  in  the  contract  will  be  required. 

I  am,  very  respectfully,  your  obedient  servant. 

JAMES  CAMPBELL. 

Messrs.  Harris  &  Morgan, 

New  Orleans^  La. 

The  first  paragraph  of  this  letter  asserts  what  all  the  parties  inter- 
ested well  knew,  and  what  Mr.  Aspinwall  states  in  his  letter.  The 
second  paragraph  is  also  the  enunciation  of  more  facts  equally  well 
known,  and  it  was  certainly  gratifying  to  find  him  declaring  ^Hhat 
there  can  be  no  recognition  by  this  department  of  any  arrangement 
by  which  the  additional  semi-monthly  mail,  clearly  contemplated  by 
the  then  Postmaster  General,  can  be  dispensed  with."  This  is  so  far 
declaratory  of  the  views  of  the  Postmaster  General,  as  to  the  contract 
made  by  Mr.  Hubbard.  But  as  that  only  took  effect  after  an  appro- 
priation by  Congress,  the  temporary  schedule  which  was  proposed  for 
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the  mean  time,  was  the  proposition  to  which  these  parties  expected, 
but  did  not  receive  any  answer  whatever.     The  remedial  portion  of 
this  communication  is  wanting.     The  Postmaster  Greneral  entirely 
omits  to  state  whether  the  change  desired  would  be  eranted  or  refused. 
But  as  he  lays  much  stress  upon  the  time  when  the  contract  was  to 
take  effect,  it  might  reasonably  be  supposed  he  would  make  any  pro- 
per arrangement  until  that  time  arrived.     But  he  neither  intimated 
that  he  would  or  would  not.     So  far  he  expressed  no  opinion  about  ^ 
the  merits  of  a  temporary  change  of  schedule  so  as  to  form  the  con- 
nexion with  the  Pacific  steamers,  and  that  is  the  whole  question 
eubmitted  for  his  consideration.     Leaving  the  matter  in  doubt,  instead 
of  demonstrated,  as  may  be  inferred  he  believed  from  the  use  of  Is 
'therefore"  in  the  next  paragraph,  he  adds: 

'^The  application  therefore  for  a  change  of  schedule  on  the  roat« 
from  New  Orleans  to  Vera  Cruz  must  now  be  considered  withont 
reference  to  any  trips  it  may  be  proposed  to  run  in  connexion  there- 
with beyond.  The  contract  requires  three  trips  a  month ;  you  pro- 
pose but  two,  and  it  is  unnecesary  for  me  to  say  that  the  number  of 
trips  stipulated  for  in  the  contract  will  be  required." 

The  department  was  not  desired  to  consider  a  change  of  schedule 
on  the  route  from  New  Orleans  to  Vera  Cruz,  n^thout  reference  to  any 
trips  it  might  be  pro]^sed  to  run  in  connexion  therewith  beyond; 
but  was  desired  to  consider  it  only  in  connexion  therewith.  That  was 
the  application,  no  more,  no  less.  Two  trips  had  only  been  run  each 
month,  and  still  two  only  continue  to  be  run. 

What  was  requested,  was  stated  in  the  joint  letter,  wherein  they 
*^did  respectfully  petition  that  you  will  so  alter  the  schedule  between 
New  Orleans  and  Vera  Cruz  for  the  two  trips  per  month,  now  being 
performed,  as  will  give  them  an  ojjportunity  of  proving  to  Congress 
that  this  is  by  far  the  most  expeditious  route  yet  opened  to  the  rich 
commerce  of  California." 

To  a  proper  understanding  of  the  views  of  the  Postmaster  Greneral, 
as  expressed  in  this  letter,  some  commentary  was  requisite ;  for  stand- 
ing alone  it  was  unintelligible.  Therefore  it  is  not  surprising  to  find 
him,  in  communicating  the  correspondence  to  Congress,  making  the 
effort  to  explain  this  most  ambiguous  epistle,  as  follows: 

^^  The  objections  which  I  entertained  to  the  change  of  schedule  on 
the  New  Orleans  and  Vera  Cruz  route,  proposed  by  Messrs.  Harris 
and  Morgan,  in  their  letter  of  the  26th  October,  1853,  were  two- 
fold. 

^*  1.  That  by  authorizing  the  change  proposed,  the  original  intent 
and  object  of  my  predecessor,  Mr.  Hubbard,  in  entering  into  the  con- 
ditional contract  with  Messrs.  Ramsey  and  Carmick,  which  was  to 
secure  an  additional  semi-monthly  mail  between  the  Atlantic  States 
and  California,  by  alternating  at  regular  intervals  with  the  present 
semi-monthly  line,  via  Panama,  would  have  been  entirely  frustrated; 
and  thus,  instead  of  having  a  weekly  mail  between  the  Atlantic  and 
Pacific,  there  would  have  been,  as  heretofore,  only  a  semi-monthly 
communication." 

He  rejected  the  proposition  because,  by  authorizing  the  change,  the 
original  intent  and  object  of  Mr.  Hubbard  in  making  the  conditional 
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contract  "would  have  been  entirely  frustrated."  In  his  ardent  desire 
to  carry  out  the  policy  of  his  predecessor,  the  wishes  and  arguments 
of  the  company,  of  Charles  Morgan  and  Mr.  Aspinwall,  all  of  whom 
were  much  interested  in  the  success  of  Mr.  Hubbard's  plan,  are  dis- 
regarded. 

All  parties  requested  the  change  of  schedule  in  order  to  demonstrate 
the  wisdom  of  Mr.  Hubbard,  while  the  Postmaster  General  refused 
because  he  thought,  in  doing  so,  the  object  of  Mr.  Hubbard  would 
have  been  entirely  frustrated,  although,  in  his  letter  of  November  3, 
he  understands  and  declares  that  the  contract  made  by  his  predecessor 
"was  to  take  effect  only  from  the  time  it  should  be  ratified  by  Con- 
gress, nor  was  it  to  have  any  force  or  validity  whatever  until  it  should 
receive  the  sanction  of  Congress  by  the  passage  of  an  appropriation 
to  carry  it  into  effect." 

His  second  objection  was, 

"2.  By  changing  the  schedule  so  as  to  make  connexions  at  Aca- 
pulco  with  the  steamers  of  the  Pacific  Mail  Steamship  Company,  that 
company  would  receive  not  only  their  regular  compensation  under 
their  contract  with  the  government,  but  extra  pay  under  the  contract 
of  Ramsey  and  Carmick,  although  no  additional  service  was  really 
rendered  by  them  to  the  department  or  the  public." 

How  was  it  possible  that  extra  pay  could  be  demanded  for  services 
under  a  contract  which  had  not  yet  commenced  to  take  effect,  and 
without  "force  or  validity"  prior  to  the  time  when  Congress  should 
give  it  vitality?  When  Mr.  Hubbard  arranged  this  through  schedule, 
he  did  not  apprehend  extra  pay  being  demanded  for  any  service  per- 
formed before  congressional  action,  nor  did  the  formation  of  the 
schedule  imply  that  the  mails  were  to  be  carried  before  an  appropria- 
tion was  made.  If  mails  were  so  carried  it  certainly  would  be  at  the 
cost  of  the  contractors ;  consequently,  when  they  desired  permission 
to  carry  mails,  Mr.  Hubbard  issued  an  order  in  their  favor  "to  carry 
a  mail  on  the  terms  of  their  contract,"  and  on  the  same  date,  March 
7th,  when  informing  the  contractors  of  this  order,  he  adds,  "pay,  if 
any,  for  said  service  commencing  only  in  accordance  with  the  terms  of 
the  contract."  Why  could  not  Mr.  Campbell  have  done  the  same  if 
there  were  any  doubt  on  the  subject?  But  why  was  this  second  objec- 
tion made  at  all  if  the  first  objection  were  conclusive?  and  if  not 
conclusive  it  was  no  argument  whatever.  The  first  objection  either 
covered  the  whole  ground,  or  did  not  meet  the  case  at  all ;  and  if  it 
covered  the  whole  ground,  the  second  objection  was  entirely  uncalled 
for  even  if  the  facts  were  true  upon  which  it  was  predicated,  but  which 
were  unfounded.  The  Postmaster  General  could  not  perceive  how 
the  public  were  to  be  benefitted  by  this  transmission  of  intelligence, 
which  might  leave  New  Orleans  some  ten  days  after  the  mails  sent 
forward  by  the  Panama  line,  and  yet  arrive  with  those  mails  at  the 
same  time  at  San  Francisco ;  and  in  returning  be  transmitted  by  the 
Panama  mail  steamers  to  Acapulco,  thence  by  land  to  Vera  Cruz,  and 
arriving  in  New  Orleans  some  ten  days  in  advance  of  the  mails  by 
the  way  of  Panama.  By  this  arrangement,  which  Mr.  Campbell 
thought  would  not  benefit  the  public  or  department,  intelligence 
might  have  been  sent  between  San  Francisco  and  the  Atlantic  cities 
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in  ttdrteen  days,  while  by  the  Panama  mail  line  the  time  taken  was 
twenty-two  or  twenty-three  days;  and  yet  every  arrival  and  departure 
of  this  intelligence  at  San  Francisco  would  have  been  in  the  mail 
steamers  bound  to  and  from  Panama.     By  this  proposed  arrangement, 
iiitelligence  would  have  been  transmitted  between  New  Orleans  and 
Acapulco  in  six  days,  as  was  frequently  done,  and  between  Acapulco 
and  San  Francisco  direct  in  seven  days  more,  the  usual  time  taken. 
For  there  would  not  have  been  detentions  in  touching  at  San  Diego 
and  Monterey  as  required  by  the  schedule,  thereby  saving  two  dayg. 
Thus  intelligence  would  have  been  transmitted  regularly  to  and  re- 
ceived from  California  in  twelve  or  thirteen  days.     But  this  would 
not,  in  the  opinion  of  Mr.  Campbell,  benefit  the  public,  although 
fires,  and  steamship  wrecks,  and  commercial  disasters,  were  then  so 
rife  along  the  shores  of  the  Pacific,  many  of  which  were  announced 
by  intelligence  transmitted  over  this  line  many  days  in  advance  of 
the  mails,  although  without  regularity,  for  the  reasons  above  stated. 

The  Postmaster  Greneral  does  not  repeat  the  objection  taken  in  his 
letter  of  the  8d  of  November,  that  three  trips  per  month  are  required 
by  the  schedule  between  New  Orleans  and  Vera  Cruz.  He  no  doubt 
found,  on  reflection,  that  argument  untenable,  because  founded  on  a 
misconception  of  facts.  Perhaps  he  may  have  since  discovered  that 
his  two  subsequent  objections  are  deficient  in  force  for  the  same 
reason. 

After  this  answer  of  the  department,  on  the  3d  of  November,  to  the 
company  and  Charles  Morgan,  a  few  weeks  only  remained  before  the 
meeting  of  Congress  in  the  next  month,  when  the  contract  was  to  he 
submitted  to  Congress  for  its  action.  How  stood  the  afiair  at  this 
time?  Mr.  Campbell  had  been  apprised  of  the  existence  of  the  con- 
tract, of  the  schedule,  and  of  the  order  of  Mr.  Hubbard  to  deliver  a 
mail  if  called  for.  On  the  15th  of  June  the  company  had  informed 
him  of  the  purchases  and  contracts  for  materials  made,  and  of  prepa- 
rations then  in  progress.  To  this  Mr.  Campbell  had  replied  on  July 
9th,  disapproving  of  the  contract,  for,  as  at  present  advised,  the  route 
was  impracticable ;  that,  for  the  transportation  of  the  mails  between 
the  Atlantic  and  Pacific,  it  appeared  both  inexpedient  and  unjust  to 
go  into  this  a  still  further  expenditure  for  the  service  in  question,  and 
that  the  contract  was  conditional,  a  principle  he  could  not  sanction. 

On  the  23d  of  September  he  revoked  the  order  to  deliver  a  mail  if 
called  for,  because  he  wished  to  be  first  satisfied  that  it  would  be  in 
proper  custody  and  transported  safely  through  Mexico ;  thus  giving 
up  the  objection  that  the  route  was  impracticable,  and  also  waiving 
his  disapproval  of  the  contract  itself. 

On  October  the  26th,  the  company  reported  to  the  Postmaster  Gren- 
eral that  the  preparations  for  the  land  service  were  completed,  and 
ready  to  commence  the  carrying  of  the  mails.  At  the  same  time  the 
department  was  informed,  by  Mr.  Morgan  and  Mr.  Aspinwall,  that 
the  steamers  were  provided  for  the  sea  service,  and  they  desired  a 
change  of  schedule  of  the  days  of  arrival  and  departure  on  the  line 
between  New  Orleans  and  Vera  Cruz,  so  that  the  merits  of  the  enter- 
prise, before  the  contract  took  eflEect  by  an  appropriation  by  Congress, 
might  be  fairly  tested.    Tl\i^  \^\X»^t  qC  t\!kA  26th  of  October  was  an- 
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9wered  by  the  Postmaster  General  on  the  3d  of  November  following, 
in  which  it  was  stated  that  there  could  be  no  recognition,  by  the  de- 
partment, of  any  arrangement  by  which  this  additional  semi-monthly 
mail,  clearly  contemplated  by  Mr.  Hubbard,  his  predecessor,  would 
be  dispensed  with.  Bj  this  the  contract  was  not  only  sanctioned,  but 
also  the  department  intimated  that,  both  in  letter  and  spirit,  it  must 
be  carried  out.  The  Postmaster  General,  therefore,  refused  to  change 
the  schedule  prepared  by  Mr.  Hubbard,  because,  by  so  doing,  he  im- 
agined the  object  which  his  predecessor  had  in  view  might  be  frus- 
trated, nor  sanction  the  carrying  of  a  mail,  lest  extra  pay  might  be 
demanded. 

On  the  12th  of  November,  Mr.  Carmick,  one  of  the  contractors; 
addressed  a  letter  to  the  Postmaster  General,  in  which  he  alluded  to 
a  personal  interview  on  the  day  previous,  and  stated  that  they  ^'have 
asked  no  remuneration  from  the  government  while  pursuing  this 
enterprise,  but  have  gone  to  work  at  their  own  expense,  and  proved 
the  entire  feasibility  of  this  rapid  communication,  without  the  least 
hope  or  expectation  that  the  department  should,  in  any  way,  be  sub- 
jedied,  either  directly  or  indirectly,  to  an  acknowledgment  of  respon- 
sibility for  future  remuneration"  for  these  extra  services. 

Thus  stood  the  question  at  the  opening  of  Congress,  when  the 
Postmaster  General  sent  his  annual  report  to  that  body.  What  was 
advanced  in  that  document,  respecting  the  contract,  is  so  remarkable, 
that,  although  it  may  be  superfluous,  it  is  here  inserted,  as  follows: 

On  the  3d  of  March^  1853,  Postmaster  General  Hubbard  concluded 
a  contract  with  Messrs.  Kamsey  &  Carmick,  of  New  York,  at  $424,000 
per  annum,  for  service  semi-monthly  from  Vera  Cruz,  Mexico,  by 
Acapulco,  San  Diego,  and  Monterey,  to  San  Francisco  and  back,  in 
thirteen  days  each  way — being  an  extension  of  two  of  the  trips  on  the 
New  Orleans  and  Vera  Cruz  line^  through  Mexico,  for  the  purpose  of  con- 
veying the  mail,  and  thus  making  one  through  line  in  sixteen  days 
between  New  Orleans  and  San  Francisco ;  a  copy  which  was  commu- 
nicated to  the  Senate  on  the  11th  of  March.  This  contract  contains 
a  stipulation  that  it  shall  not  have  any  validity  unless  Congress  should 
sanction  it  by  the  passage  of  an  appropriation  to  carry  it  into  eflFect. 

On  the  16th  of  June  the  department  received  a  communication  from 
Bobert  G.  Kankin,  president  of  the  Ocean  Mail  and  Inland  Company, 
who  states  that  that  company  is  the  real  party  to  the  contract  en- 
tered into  by  Messrs.  Bamsey  &  Carmick,  reporting  progress  towards 
putting  service  into  execution.  To  this  communication  the  following 
reply  was  sent  by  me  on  the  9th  of  July : 

'*  Your  letter  of  the  15th  ultimo  came  duly  to  hand.  My  attention 
having  been  specially  called  to  the  circumstances  connected  with  the 
contemplated  line  to  the  Pacific,  via  Vera  Cruz  and  Acapulco,  I  feel 
it  my  duty,  after  due  deliberation,  to  inform  you  that  the  conditional 
contract  entered  into  between  my  predecessor,  Mr.  Hubbard,  and 
Messrs.  Bamsey  &  Carmick,  for  the  conveyance  of  the  mails  over  this 
line  to  San  Francisco,  does  not  meet  with  my  approbation. 
.*;;'' In  the  first  place,  as  at  present  advised,  I  consider  the  route  im- 
practicable for  mail  purposes. 
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*'  In  the  second  place,  the  rams  of  money  yearly  drawn  from  the 
the  treasury  from  contracts  which  have  for  several  years  been,  and  are 
still,  in  force,  for  the  transportation  of  the  mails  between  the  Atlantic 
and  the  Pacific  are  very  considerable,  amounting  to  about  $731,868. 
In  view  of  this  fact,  and  of  the  many  sections  and  neighborhoods  in 
the  diflFerent  States  which  are  either  greatly  restricted  in  or  deprived 
altogether  of  mail  facilities,  it  appears  to  me  both  inexpedient  and 
unjust  to  go  into  the  expenditure  of  a  still  ftirther  stmi  of  $424,000 
for  the  service  in  question. 

**  Moreover,  I  disapprove  of  the  principle  upon  which  this  contract 
is  made.  In  my  opinion,  if  the  Postmaster  General  has  the  right  to 
make  such  a  contract  at  all,  it  ought  to  be  made  without  the  restric- 
tion or  limitation  contained  in  yours,  by  which  its  force  or  validity  is 
made  to  depend  upon  the  passage  of  an  appropriation  by  Congress  to 
carry  it  into  effect.  I  am  unwilling  to  recognize  any  contingency  of 
this  kind,  because,  although  the  contractors  may,  under  such  condi- 
tional arrangement,  establish  no  legal  claim  for  compensation,  they 
may,  nevertheless,  go  on  and  incur  expenses,  in  the  expectation  that 
they  will  be  paid,  and  Congress,  more  from  private  sympathy  than 
from  public  policy  or  right,  be  at  length  induced  to  yield  to  a  measure 
to  which  its  prior  sanction  never  could  have  been  obtained." 

Since  that  time  the  department  has  not  heard  from  the  Mexican 
Ocean  Mail  and  Inland  Company. 

If,  by  inserting  his  letter  of  the  9th  of  July,  the  Postmaster  Grene- 
ral  intended  to  convey  the  impression  that  these  were  his  sentiments 
when  his  annual  report  was  transmitted  to  Congress,  he  certainly  had 
not  acted  with  candor  to  those  who  relied  upon  his  various  communi- 
cations, opinions,  and  intentions,  expressed  subsequently  to  the  9th 
of  July,  and  already  given  above.  If  they  were  not  his  sentiments  at 
the  date  of  his  annual  report,  but  only  those  of  the  9th  of  July,  by 
their  insertion  in  that  document,  without  any  qualification  or  com- 
ment, it  was  clearly  acting  without  frankness  to  the  representatives  of 
the  nation,  in  communicating  to  them  opinions  and  intentions  whicli 
he  did  not  then  entertain.  But  he  went  further,  and  entirely  ignored 
all  the  correspondence  on  the  subject  with  the  department  subsequent 
to  the  9th  of  July,  in  the  unqualified  and  emphatic  assertion  that 
**  since  that  time  the  department  has  not  heard  from  the  Mexican 
Ocean  Mail  and  Inland  Company."  It  was  certainly  objectionable 
to  give  only  a  small  portion  of  a  correspondence,  but  it  was  certainly 
more  objectionable  to  declare  that  the  department  had  received  nothing 
further  while  other  correspondence  existed,  and  which  was  afterwards 

S reduced  by  the  Postmaster  General  himself.  The  important  letter 
'om  the  company  of  the  26th  of  October  was  not  only  received,  but 
answered,  by  the  Postmaster  General,  on  November  3d,  while  the  ex- 
tended letter  of  Mr.  Carmick  of  the  12th  of  November  had  actually 
been  preceded  by  a  personal  interview  on  the  previous  day.  The  Post- 
master General  thus,  in  his  annual  report,  conveyed  the  impression  to 
Congress  that  the  enterprise  and  contract  had  been  abandoned,  while 
the  correspondence  on  file  in  the  department,  which  he  had  under 
couisideration  and  still  fresh  in  his  memory — ^for  it  appears  from  the 
published  correspondence  \ie  \v«A  ^eyoXftdi  ^xaa  \xxs!l^  Iq  its  contents— 
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showed  that  in  the  preparation  for  the  land  and  sea  service  more  than 
a  half  million  of  dollars  had  been  expended,  and  the  line  was  ready 
for  the  transportation  of  the  mails  according  to  the  contract. 

There  was  a  letter  addressed  to  the  department  on  the  23d  of  No- 
vember, hj  Mr.  Rankin,  which  it  seems  from  the  statement  of  the 
Postmaster  Greneral  did  not  reach  its  destination,  from  some  cause  un- 
known, until  two  months  after  its  date,  although  regularly  mailed  in 
November.  This  communication  was  ^^  to  explain  the  real  character 
of  the  relations  this  company  sustains  to  the  contract,  the  obstacles  to 
the  non-fulfilment  of  it  oy  a  date  as  early  as  was  anticipated,  and  a 
few  remarks  explanatory  of  the  route."  The  obstacles  to  the  non- 
fulfilment  at  as  early  a  date  as  was  anticipated  in  August  were  therein 
stated  to  be  the  withdrawal  of  the  extra  boats  on  the  Pacific  side,  which 
broke  the  connexion  at  Acapulco,  and  consequently  prevented  the 
performance  on  the  schedule  days  between  Acapulco  and  San  Fran- 
cisco. All  of  which  is  a  repetition  of  the  correspondence  in  the  months 
of  October  and  November,  and,  of  course,  still  in  the  recollection  of 
the  Postmaster  General,  as  well  as  the  fact  stated  by  Mr.  Aspinwall, 
that  the  steamers  were  prepared  for  the  service.  Mr.  Rankin  further 
informed  the  department  that  efforts  were  making  to  place  steamers 
between  Acapulco  and  San  Francisco,  to  perfect  the  connexion  accord- 
ing to  schedule  time,  even  before  an  appropriation.  The  department 
never  acknowledged  the  receipt  of  this  letter;  but  the  Postmaster 
General,  in  his  letter  to  the  Speaker  of  the  House  of  Representatives, 
remarks :  '*  It  was  not  deemed  necessary  to  answer  the  letter  of  Robert 
G.  Rankin,  president  of  the  Mexican  Ocean  Mail  and  Inland  Com- 
dany,  dated  November  23,  1853,  and  received  at  the  department  on 
the  30th  of  January,  1854.  That  they  were  not  prepared  to  fulfil 
their  conditional  contract  on  the  23d  of  November,  1853,  nine  months 
after  its  execution,  is  therein  conceded." 

This  assertion  was,  of  course,  not  the  first  made  on  this  subject  en- 
tirely at  variance  with  the  fact.  Mr.  Rankin  expressly  stated  that 
covenants  had  been  made  with  the  Pacific  Mail  Steamship  Company 
for  the  performance  of  '^  all  the  conditions  of  the  contract  "  for  the 
sea  service  between  Acapulco  and  San  Francisco.  And  Mr.  Aspinwall, 
on  October  29^  had  informed  the  department  that  he  was  at  that  date 
prepared  '^  to  assign  to  this  duty  "  two  steamers  then  on  the  Pacific 
ocean.  The  conditional  contract  had  not  taken  effect  at  the  date  of 
Mr.  Rankin's  letter,  but  the  contractors  were  then  prepared  to  carry 
out  the  contract  whenever  ordered  by  the  department.  But  between 
New  Orleans  and  Acapulco,  where  the  schedule  called  for  the  mail 
being  transported  in  eight  days,  Mr.  Rankin  wrote  that  the  contractors 
"  have  repeatedly  earned  it  in  six  days."  In  another  paragraph  of 
the  same  letter,  in  alluding  to  the  route  across  Mexico,  '*the  land 
service,  as  will  be  hereafter  shown,  (see  Appendix,)  has  been  per- 
formed, carrying  an  independent  mail,  in  60  hours  (instead  of  120 
hours,  schedule  time.")  The  appendix  accompanying  this  letter, 
consisted  in  part  of  reports  from  the  contractors  in  Mexico  of  the  mail 
line  being  establish^  from  Vera  Cruz  to  Acapulco,  and  of  the  time 
taken  to  transport  the  mail  between  these  cities  in  the  manths  of  Au- 
gust, September,  October,  &c.,  all  of  which  was  in  corroboration  of 
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the  statement  in  the  body  of  the  letter  that  ''the  company  have  placed 
a  portion  of  their  rolling  stock  upon  the  road,  at  present  equal  to  the 
transportation  of  fifty  passengers  per  week  from  ocean  to  ocean.  This 
rolling  stock  consists  of  the  very  best  built  Albany  and  Troy  post 
coaches,  Concord  (New  Hampshire)  passenger,  baggage,  express,  and 
specie  wagons,  and  about  500  horses  and  mules,  (at  the  last  report 
493.")  This  is  the  letter  in  which  ''is  therein  conceded,"  the  Post- 
master General  asserts,  "  that  they  were  not  prepared  to  fulfil  their 
conditional  contract  on  November  23,  1853,  nine  months  after  its 
execution."  The  object  of  Mr.  Rankin's  letter  was  to  report  the  con- 
tractors prepared  to  perform  the  service  upon  the  passage  of  an  ap- 
propriation, and  to  explain,  that  although  ready  in  Augjast,  they 
were  unable  to  run  on  schedule  days,  as  early  as  was  anticipated,  in 
advance  of  the  period  for  pay  commencing,  because  the  steamers  were 
unable  to  run  at  irregular  intervals,  in  advance  of  the  date  for  com- 
pensation, although  willing  to  carry  the  mail  on  the  regular  trips 
without  pay.  These  were  "  the  obstacles  "  to  the  non-fulfilment  of 
the  schedule  contract  time  as  early  as  was  anticipated.  But  the  con- 
tractors were  then  prepared,  and  the  want  of  an  appropriation  was 
the  obstacle  which  prevented  them  commencing  the  service.  All  this 
the  Postmaster  General  well  knew,  without  the  repetition  of  the  same 
facts  by  Mr.  Rankin,  and  he  must  have  remembered  the  cause  of  the 
"  obstacles,"  although  in  his  annual  report  he  states  that  the  depart- 
ment had  not  heard  from  the  company  since  the  9th  of  July.  The 
Postmaster  General  ought  to  have  said  that  on  the  23d  of  November, 
the  contractors  were  prepared  to  carry  out  the  conditional  contract, 
but  were  prevented  from  commencing  by  obstacles  which  would  always 
exist  for  the  period  prior  to  an  appropriation.  He  would  thus  have 
stated  the  truth. 

But  to  return  to  this  annual  report  of  December,  1853,  the  Post- 
master General  therein  undoubtedly  intended  to  inform  Congress  that 
at  that  time  the  contract  did  not  meet  with  his  approbation  ;  while,  on 
November  3d  previous,  he  had  declared  to  the  parties  in^^erested,  that 
"there  can  be  no  recognition  by  this  department  of  any  arrangement  by 
which  the  additional  semi-monthly  mail  clearly  contemplated  by  the 
then  Postmaster  General  (Mr.  Hubbard)  can  be  dispensed  with,"  and 
would  not  change  the  schedule^  because  the  intent  and  object  of  his 
predecessor  "  would  have  been  entirely  frustrated."  He  further  gave 
Congress  to  understand  that  he,  "as  at  present  advised,  considers  the 
route  impracticable  for  mail  purposes."  And  this  assertion  is  made 
in  the  face  of  the  action  of  his  two  predecessors  ;  of  the  cabinet ;  of 
the  recommendation  of  a  large  number  of  senators  ;  of  many  members 
of  the  House  ;  of  the  mails  l^ing  transported  continuously  for  months 
over  the  route,  carefully  and  in  safety,  m  half  the  time  contemplated 
by  the  contract ;  of  the  opinions  of  William  H.  Aspinwall  and  Charles 
Morgan  ;  one  the  leading  and  most  influential  and  wealthy  gentleman 
in  the  Panama  route  and  Pacific  Mail  Steamship  Company,  and  the 
other  holding  a  similar  position  in  all  respects  towards  the  Nicaragua 
route.  Mr.  Aspinwall  joining  as  a  surety  in  the  contract,  and  thereby 
pledging  at  least  half  a  million  of  dollars  for  the  successful  issue  of 
t£e  enterprise,  while  as  piesident  oi^Xi^'SwiV&a  Mail  Steamship  Com- 
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pany,  he  bound  that  corporation  by  covenants  to  the  performance  of 
the  ocean  service,  and  relying  only  for  compensation  upon  performance 
in  the  time  stipulated  after  an  appropriation  by  Congress.  Mr.  Mor- 
gan, also  joining  in  the  undertaking  on  the  Atlantic  side,  and  expend- 
ing funds  in  such  preparations  as  to  ^^  embrace  an  investment  of  nearly 
$300,000  for  this  first  portion  of  the  enterprise."  To  all  this  array  of 
cumulative  evidence  in  its  favor  before  the  department,  the  Postmaster 
General  interposes  his  solitary  opinion  that  he,  '^as  at  present  ad- 
vised," considers  the  route  impracticable  for  mail  purposes.  And  yet 
he  furnishes  no  evidence  upon  which  this  solitary  opinion  was  predi- 
cated, nor  who  furnished  the  advice. 

The  objection  to  conditional  contracts  again  made  its  appearance, 
while  in  the  same  document  he  reported,  having  made  an  important 
one  of  that  kind  on  the  southern  route  in  Alabama,  which  he  was 
desirous  Congress  should  confirm  by  an  appropriation. 

The  annual  report  of  the  Postmaster  General,  in  December,  1853, 
is  herein  dwelt  upon,  not  so  much  for  the  purpose  of  exposing  its  dis- 
crepancies, as  to  clearly  present  the  position  assumed  by  the  head  of 
the  department  in  regard  to  this  contract.  The  faith  of  the  depart- 
ment was  undoubtedly  pledged  to  the  contractors  for  frankness,  candor 
and  justice  in  this  matter,  of  so  much  magnitude  to  them.  They  had 
entered  into  its  conditions  and  stipulations,  with  its  heavy  guaranties 
and  wealthy  sureties,  with  the  understanding  that  it  would  be  sub- 
mitted by  the  department  to  Congress  for  its  sanction  and  approval. 
The  contractors  had  made  all  their  preparations  for'the  performance 
of  the  service  in  accordance  with  their  undertaking,  ana  while  thus 
engaged,  Mr.  Campbell  had  informed  them  that  the  department  could 
not  recognize  any  arrangement  by  which  this  additional  semi-monthly 
mail,  clearly  contemplated  by  Mr.  Hubbard,  would  be  dispensed  with. 
He  would  not  even  change  the  schedule  under  a  contract,  lest  the 
intent  and  object  of  his  predecessor  in  this  would  be  frustrated.  In 
his  great  desire  that  the  mails  should  be  carried  safely  and  by  proper 
persons  by  this  line,  he  suspended  their  delivery  to  the  contractors 
until  the  department  simply  should  be  first  satisfied  on  that  point. 
Thus  duly  apprised  of  the  progress  of  the  contractors,  and  thus  in- 
forming them  of  his  sentiments,  and  thus  encouraging  the  enormous 
expenses  they  were  assuming,  the  Postmaster  General,  in  his  annual 
report  in  December,  1853,  unmindful  of  all  this,  and  without  regard 
to  the  good  faith  which  ought  to  be  preserved  in  every  department, 
without  regard  to  the  heavy  expenditures  and  liabilities  of  the  con- 
tractors, without  regard  to  the  evidence  and  facts  which  had  come  to 
his  knowledge,  and  without  regard  to  the  truth  and  candor  which 
should  characterize  his  communications  to  Congress,  submitted  the 
remarks  cited  above  in  his  annual  report,  and  at  the  same  time  with- 
held the  contract  and  estimates,  thereby  annulling  the  contract  by 
withholding  from  Congress  the  documents  to  act  upon  ;  and  prevent- 
ing action,  moreover,  by  the  suppression  of  facts,  misstatements,  and 
misrepresentations  made  at  the  same  time  to  the  representatives  of  the 
nation. 

It  may  here,  also,  be  noticed,  that  in  the  same  annual  report,  the 
Postmaster  General  recommended  another  line  for  an  additional  semi* 
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monthly  mail  to  California,  in  direct  opposition  to  his  former  declara- 
tion, that  no  arrangement  could  be  recognized  by  the  department, 
whereby  that  of  his  predecessor  would  be  aispensed  with  ;  and  in  op- 
position, also,  to  the  report  itself,  wherein  he  repeats,  as  one  of  lus 
objections,  that  any  further  appropriations  for  the  Atlantic  and  Pa- 
cific mail  service,  would  be  *' inexpedient  and  unjust."  Yet,  witK 
all  these  assertions  made  by  him,  and  repeated,  he  proposed  an  addi- 
tional semi-monthly  mail,  which  would  not  touch  at  Sian  Diego  and 
Monterey,  and  which  would  require  the  same  number  of  days  for  the 
performance  of  the  service,  as  the  Panama  route.  His  reason  for  pre- 
ferring that  line,  was,  because  the  department  would  save  $124,000 
per  annum,  while*he  forgot  that  the  public  would  suffer  a  correspond- 
ing loss,  from  the  delay  in  the  receipt  of  their  correspondence.  Had 
the  department  applied  for  a  clipper  ship  to  perform  this  service,  by 
the  same  process  of  reasoning,  undoubtedly  there  might  have  been  a 
still  further  saving  in  money.  The  department  having  thus  virtually 
annulled  the  contract,  made  previously,  the  contractors  were  preju- 
diced in  their  rights^  and  at  the  same  time  ruined  in  their  business. 
The  immense  accumulation  of  material,  which  they  had  collected  for 
the  enterprise,  was  thrown  useless  upon  their  hands  ;  their  credit  in 
Mexico  was  paralyzed ;  their  grants  from  that  government,  to  procure 
which  so  much  time  and  money  had  been  expended,  were  in  jeopardy ; 
nearly  fifty  poor  men,  who  were  employed,  had  to  be  dismissed  with- 
out any  warning  or  preparation;  and  some  six  hundred  animals, 
which  could  neither  be  sold,  nor  funds  realized  in  time  to  feed,  died 
of  starvation,  in  a  country  where  grain  was  in  abundance. 

At  the  same  session  of  Congress,  the  Post  Office  Committee  of  the 
Senate  reported  an  amendment  to  the  appropriation  bill,  to  carry  out-^ 
the  contract.     But,  with  the  statements  made  by  the  department  in^ 
the  annual  report,  and  which  were  believed  at  the  time  to  oe  true,  th^^ 
contract  seemed  not  only  annulled,  but  the  line  abandoned  by  th^^ 
contractors.     At  the  last  session,  the  same  committee  in  the  Senat^^ 
reported  a  bill  to  indemnify  the  contractors,  which  passed  that  body- 
without  objection,  and  failed  only  in  the  House,  on  the  last  night  o-f 
the  session,  from  want  of  time  to  explain  its  provisions. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


AuevtT  14, 1856. — Ordered  to  be  printed. 


Mr.  Brodhead  made  the  following 
REPORT. 

[To  accompany  Bill  S.  453.] 

TAe  Committee  of  Claims ^  to  whom  was  referred  (he  report  of  the  Court 
of  Claims  in  the  case  of  H.  and  i^  JF,  Meyer,  report: 

This  claim,  like  that  of  Storges,  Bennett  &  Co.^  is  for  the  repay- 
ment of  overpaid  duties.  The  amount  is  $18T  60.  The  court  decide- 
in  favor  of  the  justice  and  legality  of  the  claim.  Judge  Blackford 
dissents,  on  the  ground  that  the  payment  was  made  without  protest. 

Reference  is  made,  hoth  hy  the  court  and  the  dissenting  judge,  to^ 
the  opinions  delivered  in  the  case  of  Stur^es,  Bennett  &  Co.,  as  con- 
taining the  principles  and  reasonings  applicahle  to  this  case. 

The  committee  report  the  hill  from  the  court  and  recommend  its 
passage. 
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l8t  Seaaum.     J  }  No.  28T. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

[To  Mcompany  Bill  S.  453.] 


JvLT  28, 1856. — Received  from  the  Court  of  Claims  and  referred  to  the  Committee  of  Claimi. 
August  14, 1856. — Reported  by  Mr.  Brodhead  and  ordered  to  be  printed. 


JAMES  BEATTY'S  EXECUTOR  vs.  THE  UNITED  STATES. 

The  opinion  of  the  Court  was  delivered  by  Judge  Scarburgh. 

James  Beatty,  late  a  merchant  of  the  city  of  Baltimore,  imported 
from  Calcutta,  into  Baltimore,  in  January,  A.  D.  1845,  by  the  barque 
Active,  3,197  bags  of  saltpetre,  usually  denominated  crude  saltpetre, 
and  made  due  entry  of  the  same  for  consumption,  at  the  collector's 
office  ;  and  in  his  entry  he  erroneously,  and  by  mistake,  and  for  want 
of  a  knowledge  of  its  character,  described  2,197  bags  thereof  as  ^'par- 
tially refined  saltpetre,'*  and  1,000  bags  as  ''crude  saltpetre,"  and 
free  from  duty,  when  the  entire  importation  was  "crude  saltpetre." 

The  entire  importation  was  reported  by  the  revenue  officers  as 
"  saltpetre  partially  refined,"  and  a  duty  thereon,  at  the  rate  of  J  of 
one  cent  jper  pound,  amounting  to  |1,548  62  was  exacted  of  the  im- 
porter and  paid  by  him.  So  much  of  the  duty  as  was  exacted  on  the 
1,000  bags — amounting  to  $461  11 — was  paid  under  protest,  and 
subsequently  recovered  in  an  action  instituted  by  the  importer  against 
the  collector. 

The  petitioner  alleges,  that  the  whole  importation  was  "crude  salt- 
petre ;"  that  there  is  no  such  thing  known  m  commerce  as  "partially 
refined  saltpetre ;"  and  that,  in  the  commercial  sense,  all  saltpetre  is 
included  under  two  denominations :  "refined  saltpetre/' and  "crude 
saltpetre." 

We  are  obliged,  at  the  present  stage  of  this  case,  to  assume  that 
these  allegations  are  true.  The  rule  is  well  settled,  that  the  denomi- 
nation of  articles  in  tariflF  laws,  is  to  be  construed  according  to  the 
commercial  understanding  of  the  terms  used  ;  and  that,  whether  the 
imported  article  is  or  is  not  known  in  commerce  by  the  words  or  terms 
used  in  the  tariff  law,  is  a  question  of  fact,  and  not  of  law — (United 
States  V8,  112  Casks  of  Sugar,  8  Peters'  R,  277;  Elliott  vs.  Swari- 
wout,  10  Peters,  151,  153;  United  States  vs.  Breed,  1  Sumner  R., 
164 ;  Two  Hundred  Chests  of  Tea,  9  Wheaton  R.,  430  ;  Curtis  vs. 
Martin,  3  How.  R.,  106 ;  Lawrence  t».  Allen,  7  How.  R,  785,  796-7.) 

We  also  assume  that,  if  there  be  any  cases  to  which  the  statute  law 
ooncerning  protests  is  fully  applicable,  this  is  such  a  case.    As,  there- 
fore, no  protest  was  made  quoad  the  subject  now  claimed,  the  question 
is  directly  presented  for  the  consideration  of  this  court,  whether  th 
want  of  the  protest  is  conclusive  against  the  petitioners. 
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In  order  to  present  an  intelligible  view  of  this  qnestion,  it  is  proper 
to  consider  it  (1,)  as  if  the  acts  of  Congress  of  March  3,  A.  D.  1839, 
and  February  26,  A.  D.  1845,  had  not  been  passed  ;  and  then  (2,)  to 
enquire  how  far  it  is  aifected  by  those  acts. 

(1.)  First  then,  what  would  be  the  rights  of  the  petitioner  if  the 
acts  of  1839  and  1845  had  not  been  passed? 

There  can  be  no  doubt,  taking  as  we  must  for  the  present,  the  alle- 
gations of  the  petitioner  to  be  true,  that  the  money  now  claimed  was 
paid  to  the  United  States  by  James  Beatty,  upon  the  supposition  that 
the  saltpetre  entered  '*as  partially  refined  saltpetre,"  was  *' partially 
refined  saltpetre  ;"  that  in  fact  it  was  *^  crude  saltpetre  ;"  that,  being 
'* crude  saltpetre,"  it  was,  under  the  act  of  1842,  free  from  duty;  and 
that  the  money  would  not  have  been  paid  if  the  fact,  that  the  subject 
on  which  the  duty  was  assessed  was  ''crude  saltpetre,"  had  been 
known  to  the  importer.  This,  then,  is  a  case  where  money,  to  which 
the  party  receiving  it  was  not  entitled,  was  paid  under  a  mistake  of 
&ct,  and  it  would  not  have  been  paid  if  the  fact  had  been  known  to 
the  party  making  the  payment.  In  such  a  case,  between  man  and 
man,  the  doctrine  is  too  well  settled  to  admit  of  doubt  or  question, 
that  an  action  would  lie  to  recover  back  the  money,  and  that  it 
would  be  unconscientious  to  retain  it. 

An  impression  at  one  time  existed  that,  in  order  to  recover  back 
money  paid  under  a  mistake  of  fact,  the  party  must  show  that  at  the 
time  of  payment  he  not  only  did  not  know  the  fact,  but  that  he  had 
no  mea/na  of  knowing  it.  The  impression  was,  to  some  extent,  coun- 
tenanced in  the  case  of  Bilbie  vs.  Lumley,  2  East.  R.,  469 ;  but  it  was 
founded  chiefly  on  the  dictum  of  Mr.  Justice  Bayly  in  the  case  of 
Milnes  vs.  Duncan,  6  Barn.  &  Cr.,  671.  It  has,  however,  long  since 
been  abandoned.  The  more  just  and  reasonable  docrine,  that  the 
knowledge  of  facts,  which  would  disentitle  a  party  from  recovering, 
must  be  a  knowledge  existing  in  the  mind  at  the  time  of  payment,  is 
now  well  established. — (Kelly  vs.  Solari,  9  Mee.  &  W.,  54  ;  Bell  vs. 
Gardiner,  4  Man.  &  Gr.,  11.)  Hence,  where  a  party  once  had  full 
knowledge  of  a  fact,  which  he  had  forgotten  at  the  time  of  making  the 
payment,  his  forgetfulness  of  it  was  such  a  mistake  of  fact  as  entitled 
him  to  recover  back  the  money. — (Kelly  t;^.  Solari.)  In  that  case, 
Parke,  B.,  said:  ''If  money  is  paid  under  the  impression  of  the  truth 
of  a  tact,  which  is  untrue,  it  may,  generally  speaking,  be  recovered 
back,  however  careless  the  party  paying  may  have  been  in  omitting 
to  use  due  diligence  to  inquire  into  the  fact."  It  may  often  happen 
that  the  possession  of  the  means  of  knowledge  would  afford  strong  evi- 
depce  of  actual  knowledge,  but  there  is  no  conclusive  rule  of  law  that, 
because  a  party  has  the  means  of  knowledge,  he  has  the  knowledge 
itself. — (Bell  vs.  Gardiner.)  Although,  therefore,  James  Beatty  might, 
by  instituting  the  proper  inquiry,  have  ascertained  that  there  is  no  such 
thing  known  in  commerce  as  '  *  partially  refined  saltpetre,"  and  that  hii 
whole  importation  was  what  is  denominated  in  trade  ' '  crude  saltpetre," 
yet,  if  at  the  time  of  payment  he  did  not  actually  know  this,  he  paid 
the  duties  thereon  under  such  a  mistake  of  fact  as  would,  if  it  were  a 
case  between  man  and  man,  entitle  him  to  recover  the  money  back. 
Prior  to  the  act  of  TAatcYi  ^,  K,  \>«  ISSQ^  there  were  two  modes  of 
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proceeding  in  snch  cases  as  the  present :  first,  by  a  suit  against  the 
collector ;  and  second^  by  petition  to  the  legislative  department  of  the 
government.  If  this  case  had  occurred  before  the  passage  of  the  act 
of  1839,  and  whilst  the  money  was  still  in  the  hands  of  the  collector, 
the  importer  had  given  him  notice  of  the  mistake,  and  that  he  meant 
to  hold  him  personally  responsible  for  the  money,  or  to  use  what  seems 
to  be  the  technical  language  applicable  to  this  subject,  had  protested 
against  its  payment,  there  can  be  no  doubt  that  an  action  therefor 
might  have  been  maintained  against  the  collector. — (Elliott  vs.  Swart- 
wout,  10  Peters*  R.,  137 ;  Swartwout  w.  Gihon,  3  How.  R.,  110.)  And 
there  can  be  as  little  doubt  that,  although  such  notice  or  protest  was 
essential  to  the  maintenance  of  the  action  against  the  collector,  it  was  in 
no  way  necessary  to  the  support  of  the  petition  to  the  legislative  de- 
partment of  the  government.  We  speak  now  of  both  these  modes  of 
proceeding  as  alike  applications  for  justice;  for  we  hold,  that  in  such 
a  case  as  the  present,  a  party  was  entitled,  as  a  matter  of  right,  to  re- 
lief as  much  under  the  one  as  under  the  other.  The  only  difference 
between  them  was,  not  in  his  right  to  redress,  but  that  in  the  action 
against  the  collector  he  had  an  enforceable  remedy,  whereas,  in  his 
petition  to  Congress,  he  had  not  an  enforceable  remedy. 

The  right  to  recover  in  the  action  against  the  collector  was  based 
upon  a  well  settled  doctrine  of  the  law  of  agency,  that,  where  money 
is  illegally  demanded  and  received  by  an  agent,  he  cannot  exonerate 
himself  from  personal  responsibility  by  paying  it  over  to  his  principal. 
It  proceeded  upon  the  assumption  that  the  money  sued  for  belonged 
to  the  party  paying  it,  and  not  to  the  agent's  principal.  The  object 
of  the  notice  was  merely  to  warn  the  collector  that  the  party  meant  to 
hold  him  personally  responsible  for  the  money.  There  was  no  pre- 
scribed form  in  which  it  was  to  be  given,  nor  was  it  necessary  that  it 
should  be  in  writing. — (Ibid.)  The  action  had  its  origin  in  the  prin- 
ciples of  the  common  law,  ana  was  governed  by  them.  The  grounds 
on  which  it  was  maintained  are  well  stated  by  Mr.  Justice  Daniel,  in 
the  case  of  Gary  vs.  Curtis,  3  How.  R. ,  250.  He  said  :  "We  all  know 
that  this  action  for  money  had  and  received  is  founded  upon  what  the 
law  terms  an  implied  promise  to  pay  what  in  good  conscience  the  de- 
fendant is  bound  to  pay  to  the  plaintiff.  It  being  in  such  a  case  the 
duty  of  the  defendant  to  pay,  the  law  imputes  to  him  a  promise  to 
pay.  This  promise  is  always  charged  in  the  declaration,  and  must 
be  so  charged  in  order  to  maintain  the  action.  It  was  upon  this  prin- 
ciple that  the  action  for  money  had  and  received  was  sustained  in  the 
case  of  Elliott  vs,  Swartwout.  There  money  had  been  taken  by  the 
collector  for  duties  which  were  not  imposed.  This  money  lawfully 
belonged  to  the  plaintiff ;  it  was  the  duty,  therefore,  of  the  collector 
to  pay  it  back  to  him.  The  collector  was  not  bound  to  pay  it  to  the 
treasurer,  for  the  law  did  not  command  this  disposition  of  it.  It  did 
not  belong  to  the  United  States,  who  had  no  right,  therefore,  to  de- 
mand it  of  him,  and  could  not  have  recovered  it  against  him,  in  a  suit, 
if  he  had  paid  it  back  to  the  true  owner.  It  being  the  duty  of  the 
collector  to  return  what  he  had  unlawfully  taken,  the  law  implied  on 
his  part  a  promise  to  do  so  ;  and  on  this  implied  promise,  arising  or 
inferred  from  a  duty  imposed  upon  him,  the  action  was  maintained. 
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The  protest  and  notice  were  to  him  of  no  further  importance  than  to 
warn  him  to  hold  over,  and  to  take  away  an  excuse  he  might  other- 
wise have  had  from  payment  to  his  principal.  It  was  his  duty,  as  the 
law  then  stood,  not  to  pay  over,  but  to  pay  back  to  the  party  from 
whom  he  had  collected  without  legal  authority,  when  warned  that 
this  party  should  look  to  him  for  reimbursement,  and  not  to  his  prin- 
cipal/' These  remarks  require  no  comment.  They  fully  sustain  the 
views  which  we  have  presented. 

If,  however,  the  party  had  not  discovered  the  mistake,  or  having 
discovered  it,  had  not  made  his  protestor  given  notice  to  the  collector, 
before  the  latter  had  paid  the  money  to  the  treasurer,  no  action  could 
have  been  maintained  against  the  collector.  But  still  the  money, 
which  had  been  collected  for  duties  not  imposed  by  law,  and  which, 
therefore,  did  not  belong  to  the  United  States,  could  not  have  become 
the  property  of  the  United  States  by  the  mere  payment  of  it  to  the 
treasurer.  The  position  that  such  a  payment  would  have  produced 
such  a  result,  cannot  be  sustained  upon  any  principle  of  law,  or  of 
reason,  or  of  justice,  or  of  Christian  morals.  How  could  right  have 
been  done  between  the  injured  importer  and  the  United  States  other- 
wise than  by  a  repayment  of  the  money — the  money  of  the  importer 
which,  by  mistake,  had  fallen  into  the  public  treasury?  In  such  a 
case  existing  between  man  and  man  there  is  no  room  for  doubt  as  to 
the  right  of  recovery  ;  and  where  it  occurred  between  the  government 
and  an  individual,  the  obligation  of  the  government  to  repay  the 
money  rested  upon  the  same  principle.  There  was  not,  and  in  the 
nature  of  things  there  could  not  have  been,  one  measure  of  justice 
between  man  and  man,  and  another  between  the  United  States  and  an 
importer.  The  same  rule  of  right  and  justice  governed  both  cases. 
As  against  the  United  States,  although  there  was  no  remedy  in  the 
ordinary  courts  of  justice,  yet  an  application  could  have  been  made  by 
petition  to  the  legislative  department  of  the  government;  not  for  a 
favor,  but  for  justice ;  not  for  a  mere  gratuity,  but  for  a  legal  right. 
To  retain  money  thus  falling  into  the  public  treasury  was  as  uncon- 
scientious in  the  United  States  as  it  would  have  been  in  an  individual 
who  had  received  money  under  similar  circumstances  ;  and  the  legal 
duty  or  liability  to  repay  it  was  the  same  in  both. 

Such  was  the  law  prior  to  the  act  of  March  3,  A.  D.  1839. 

(2.)  We  come  now  to  inquire  how  far  the  question,  whether  the 
want  of  a  protest  is  conclusive  against  the  petitioner,  is  affected  by 
the  acts  of  1839  and  1845. 

The  act  of  1839  took  away  the  right  of  action  against  the  collector, 
(Gary  vs,  Curtis,  3  How.  K.,  236;)  but  it  did  not  take  away,  or  in 
any  manner  affect  or  impair,  the  right  of  petition  to  the  legislative 
department  of  the  government;  nor  is  there  one  syllable  in  that  act 
which  favors  the  idea  that,  in  order  to  constitute  a  legal  demand 
against  the  United  States  for  the  repayment  of  money  paid  for  duties 
not  imposed  by  law,  a  protest  is  necessary. 

The  act  of  February  26,  A.  D.  1845,  is  as  follows:  "That  nothing 
contained  in  the  second  section  of  the  act"  of  March  3,  A.  D.  1839, 
"shall  take  away,  or  be  construed  to  take  away  or  impair,  the  right 
of  any  person  or  persons  who  have  paid,  or  shall  hereafter  pay,  money, 
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as  and  for  duties,  under  protest,  to  any  collector  of  the  customs,  or 
other  person  acting  as  such,  in  order  to  obtain  goods,  wares,  or  mer- 
chandise, imported  by  him  or  them,  or  on  his  or  their  account,  which 
duties  are  not  authorized  or  payable  in  part  or  in  whole  by  law,  to 
maintain  any  action  at  law  against  such  collector,  or  other  person 
acting  as  such,  to  ascertain  and  try  the  legality  and  validity  of  such 
demand  and  payment  of  duties,  and  to  have  a  right  to  a  trial  by  jury 
touching  the  same,  according  to  the  due  course  of  law.  Nor  shall 
anything  contained  in  the  second  section  of  the  act  aforesaid  be  con- 
strued to  authorize  the  Secretary  of  the  Treasury  to  refund  any  duties 
paid  under  protest ;  nor  shall  any  action  be  maintained  against  any 
collector,  to  recover  the  amount  of  duties  so  paid  under  protest,  un- 
less the  said  protest  was  made  in  writing,  and  signed  by  the  claim- 
ant, at  or  before  the  payment  of  said  duties,  setting  forth  distinctly 
and  specifically  the  grounds  of  objection  to  the  payment  thereof." — (5 
Stat,  at  Large,  727.) 

Prior  to  the  act  of  1839,  as  we  have  seen,  an  action  might  have  been 
maintained  against  a  collector,  provided  there  was  a  protest  or  notice. 
In  that  action  the  importer  had  the  right  to  have  *^the  legality  and 
validity  of  the  ** demand  and  payment  of  duties* '  ascertained  and 
tried,  and  **to  a  trial  by  jury  touching  the  same,  according  to  the 
due  course  of  law."  This  is  undeniable.  The  only  object  of  the 
notice  was  to  warn  the  collector  not  to  pay  over,  and  that  he  would 
be  held  personally  responsible  for  the  money.  The  question  of  '*  the 
legality  and  validity' '  of  the  demand  and  payment  of  the  duties  did 
not  depend  upon  the  notice  or  protest,  but  altogether  upon  other 
grounds.  It  is  true,  that  the  failure  to  make  any  objection  to  the 
payment,  or,  in  other  words,  to  make  a  protest,  might  have  afforded 
evidence  that  the  payment  was  voluntary;  but,  according  to  the  prin- 
ciples of  the  common  law  which  governed  the  action,  the  failure  to 
protest  could  have  had  no  other  legal  effect  or  operation  upon  the 
question  of  *'  the  legality  and  validity**  of  the  '^demand  and  payment" 
of  the  duties.  It  would  have  had  no  effect  whatever  upon  that  ques- 
tion in  a  case  where  the  payment  was  made  under  a  mistake  of  fact, 
because  such  a  payment  was  never  regarded  as  voluntary,  in  the  tech- 
nical sense  of  that  term.  It  is  obvious,  therefore,  as  we  have  already 
shown,  that  the  protest  was  not  essential  to  the  validity  of  the  demand 
against  the  United  States,  and  was  in  no  respect  necessary  to  support 
the  petition  to  the  legislative  department  of  the  government  for  a  re- 

Eayment  of  the  money.  The  want  of  a  protest  could  be  used  on  the 
earing  of  such  petition  for  no  other  purpose  than  that  for  which  it 
could  be  used  upon  the  question  of  the  legality  and  validity  of  the 
demand  of  the  duties  in  the  action  against  the  collector,  namely,  as 
evidence  that  the  payment  was  voluntary.  We  do  not  mean  to  be  un- 
derstood as  embracing  in  these  remarks  the  question,  whether  the 
failure  to  make  objection  to  the  payment  of  duties  could  in  any  case 
operate  by  way  of  an  estoppel  in  pais.  That  question,  whenever  it 
shall  arise,  must  depend  upon  its  own  principles,  and  cannot  affect 
the  correctness  of  the  views  which  we  have  presented. 

The  question  now  to  be  considered  is,  did  the  act  of  1845  produce 
any  change  in  these  respects?     That  act  was,  to  some  extent,  a  decla- 
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ratory  statute.  The  Supreme  Court,  in  the  case  of  Gary  va  Curti8| 
had  held  that  the  act  of  1839  took  away  the  right  of  action  against 
the  collector,  and  the  act  of  1845  in  substance  declares  that  it  wa» 
not  the  intention  of  Congress  that  the  act  of  1839  should  have  that 
effect.  Its  terms  have  already  been  quoted.  As  regards  the  action 
against  the  collector,  the  only  essential  change  which  the  cwjt  of  1845 
seems  to  have  made,  is  to  require  that  the  protest  shall  be  ''in  writing, 
and  signed  by  the  claimant  at  or  before  the  payment  of  the  duties, 
setting  forth  distinctly  and  specifically  the  grounds  of  objection  to  the 
payment  thereof."  There  is  nothing  in  that  act  which  either  ex- 
pressly or  by  implication  shows  an  intention  to  do  more.  The  words 
used  are  plain,  and  we  cannot  intend  that  the  legislature  meant 
anything  more  than  it  has  expressed.  We  do  not  sit  here  to  enact 
laws ;  that  important  power  is  entrusted  exclusively  to  the  legislative 
department  of  the  government.  It  is  our  business  to  declare  what 
the  law  is  in  the  particular  case  which  we  are  called  upon  to  decide. 
In  the  construction  of  a  statute,  when  words  of  a  plain  and  definite 
import  have  been  used,  we  are  not  at  liberty  to  disregard  them. 
Where  such  words  are  used,  the  only  safe  course  is  to  adhere  to  the 
words,  and  to  colled  the  intention  of  the  legislature  from  them.  It 
has  been  the  experience  of  the  most  enlightened  judges,  that  it  is 
dangerous  to  depart  from  the  plain  and  obvious  meaning  of  the  words 
of  a  statute.  We  are  not  at  liberty  to  presume  the  intentions  of  the 
legislature,  but  we  must  collect  them  from  the  words  of  the  statute, 
and  we  have  nothing  to  do  with  the  policy  of  the  law.  ''  This  is  the 
true  seuse,"  says  Mr.  Dwarris,  "  in  which  it  is  so  often  impressively 
repeated,  that  judges  are  not  to  be  encouraged  to  direct  their  conduct 
'^by  the  crooked  cord  of  discretion,  but  by  the  golden  metwand  of  the 
law ;  *  i.  e.,  not  to  construe  statutes  by  equity,  out  to  collect  the  sense 
of  the  legislature  by  a  sound  interpretation  of  its  language,  according 
to  reason  and  grammatical  correctness.'* — (1  Dwarris  on  Statutes,  pp. 
702,  703.)  We  are  constrained,  therefore,  to  say,  that  there  is  nothing 
in  the  act  of  1845  which  indicates  an  intention  to  give  to  the  action 
against  a  collector  a  different  legal  effect  from  that  which  it  had 
prior  to  the  act  of  1839.  The  failure  to  make  a  protest  is  no  more 
conclusive  against  an  importer  now  than  it  was  before  the  passage  of 
the  act  of  1845. 

But  it  is  supposed  that  some  remarks  made  by  Mr.  Chief  Justice 
Taney,  in  the  case  of  Lawrence  vs.  Caswell,  (13  How.  R.,  496,)  mili- 
tate against  these  views.  Those  remarks  are  as  follows :  *  But  it  is 
proper  to  say,  in  order  that  the  opinion  of  the  court  may  not  be  mis- 
understood, that  when  we  speak  of  duties  illegally  exacted,  the  court 
mean  to  confine  the  opinion  to  cases  like  the  present,  in  which  the 
duty  demanded  was  paid  under  protest,  stating  specially  the  ground 
of  objection.  Where  no  such  protest  is  made,  the  duties  are  not  ille- 
gally exacted  in  the  legal  sense  of  the  term.  For  the  law  has  con- 
fided to  the  Secretary  of  the  Treasury  the  power  of  deciding,  in  the 
first  instance,  upon  the  amount  of  duties  due  on  the  importation. 
And  if  the  party  acquiesces,  and  does  not  by  his  protest  appeal  to  the 
judicial  tribunals,  the  duty  paid  is  not  illegally  exacted,  but  is  paid 
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in  obedience  to  the  decision  of  the  tribunal,  to  which  the  law  has  con- 
fided the  power  of  deciding  the  question. 

^*  Money  is  often  paid  under  the  decision  of  an  inferior  court,  with- 
out appeal,  upon  the  construction  of  a  law  which  is  afterwards,  in 
some  other  case  in  a  higher  and  superior  court,  determined  to  have 
been  an  erroneous  construction.  But  money  thus  paid  is  not  illegally 
exacted.  Nor  are  duties  illegally  exacted  where  they  are  paid  under 
the  decision  of  the  collector,  sanctioned  by  the  Secretary  of  the  Trea- 
sury, and  without  appealing  from  that  decision  to  the  judicial  tribu- 
nals by  a  proper  and  legal  protest.  Nor  are  they  within  the  principle 
decided  by  the  court  in  the  case  before  us." 

It  must  be  conceded,  that  this  language  should  be  construed  with 
reference  to  the  case  before  the  court,  and  considered  in  connexion 
with  the  context.  The  case  was,  an  action  brought  against  a  collector 
under  the  act  of  1845.  The  context  is  as  follows :  *'  The  duty  of  100 
per  cent,  ad  valorem  was  chargeable  on  the  quantity  of  brandy  actually 
imported,  and  not  on  the  contents  stated  in  the  invoices.  This  over 
charge  was  therefore  illegally  exacted,  and  the  defendants  in  error 
were  entitled  to  recover  back  the  amount."  If  this  language  had 
gone  forth  to  the  world  unexplained,  the  learned  Chief  Justice  might 
have  been  understood  as  announcing  a  principle  which  he  did  not 
mean  to  announce.  Taken  by  itself  it,  in  plain  ani  unambiguous 
terms,  declares,  that  where  there  is  an  overcharge  of  duty,  the  duty 
is  tfierefore  illegally  exacted,  and  the  party  paying  is  entitled  to 
recover  back  the  amount.  Nothing  is  said  about  a  protest,  or  of  what 
character  the  protest  shall  be.  And  yet  this  language  was  used  in  a 
case  occurring  under  the  act  of  1845.  Without  an  explanation,  the 
opinion  of  the  Supreme  Court  might  have  been  understood  to  be,  that 
a  protest  is  not  necessary  to  sustain  such  an  action.  In  order,  there- 
fore, that  the  opinion  of  the  court  might  not  be  misunderstood,  the 
Chief  Justice  proceeds  to  give  the  explanation,  which  is  to  be  found 
in  the  remarks  which  have  been  quoted.  The  whole  object  of  it  was 
more  fully  to  declare  the  grounds  on  which  an  action,  under  the  act 
of  1845,  can  be  maintained. 

Much  stress  was  laid  in  the  argument  of  this  case  upon  this  lan- 
guage: ''Where  no  such  protest  is  made,  the  duties  are  not  illegally 
exacted  in  the  legal  sense  of  the  term."  It  was  urged,  with  great 
earnestness,  that  it  was  used  in  its  broadest  and  most  general  sense. 
But  it  is  clear  that  it  is  not  to  be  so  understood.  Its  object  was  to 
explain  the  meaning  of  that  '^illegal  exaction,"  which  the  learned 
judge  had  just  said  would  entitle  a  party  to  recover  back  the  money 
paid,  in  an  action  against  the  collector.  He  accordingly,  in  substance 
says  that,  to  maintain  such  an  action,  the  law  requires  a  protest, 
stating  specially  the  ground  of  objection,  and  in  the  sense  of  that  law 
there  can  be  no  illegal  exaction  without  such  a  protest.  This  was 
indubitably  his  meaning.  He  would  justly  be  regarded  as  using  lan- 
guage wholly  extra-judicial,  if  he  is  to  be  understood  in  any  other 
sense. 

It  was  urged  by  the  solicitor  that  the  chief  justice  is  to  be  under- 
stood as  giving  an* exposition  of  the  CLct  of  August  8,  A.  D.  1846. 
We  think  that  there  is  no  just  ground  for  supposing  that  such  was  his 
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intention.  That  act  in  no  way  related  to  the  case  which  he  was  oon- 
sidering.  It  bad  not  been  referred  to  by  counsel,  nor  was  a  reference 
to  it  necessary  to  the  elucidation  of  his  views.  And  besides,  if  the 
Supreme  Court  is  to  be  understood  as  putting  a  construction  upon  the 
act  of  1846,  then  it  follows,  that  in  the  opinion  of  that  court,  no  duties 
can  be  duties  illegally  exaded  within  the  meaning  of  that  act,  unless 
they  were  paid  under  the  protest  required  by  the  act  of  1845.  But 
many  of  the  cases  provided  for  in  the  second  section  of  the  act  of  1846, 
originated  long  before  the  act  of  1845,  for  it  expressly  embraces  ''such 
sums  of  money  as  have  been  illegally  exacted  *  *  *  *  since  the 
third  of  March,  1833."  Prior  to  the  act  of  1845,  it  was  not  usual  in 
a  protest  to  state  the  grounds  of  objection,  nor  was  it  necessary  to  do 
so.  The  construction,  therefore,  imputed  to  the  Supreme  Court,  if 
adopted,  would,  in  all  probability,  to  a  great  extent,  repeal  the  act  of 
1846. 

The  remarks,  which  refer  to  the  decision  of  the  Secretary  of  the 
Treasury,  are  to  be  explained  in  the  same  way  as  those,  which  we 
have  already  particularly  noticed.  And,  moreover,  it  was  not  the 
intention  of  the  Supreme  Court  to  characterize  the  decision  of  the 
Secretary  of  the  Treasury  as  a  judicial  decision ;  for  no  part  of  the 
judicial  power,  under  the  Constitution  of  the  United  States,  can  be 
conferred  upon  an  executive  officer.  Every  ministerial  officer  is  obliged 
to  make  a  decision  in  the  first  instance,  in  every  case  in  which  he  is 
called  upon  to  act. 

If  the  act  which  he  is  required  to  do  be  executivCj  and  not  merely 
ministerial  in  its  character,  his  decision  is  final  as  regards  executive 
action,  and  no  appeal  lies  from  it  to  the  courts,  nor  can  they  revise 
his  judgment. — (Decatur  vs.  Paulding,  14  Peters'  R.,497  ;  Bradshear 
V8,  Mason,  6  How.  B.,  92.)  But  it  is  not  conclusive  upon  the  rights 
of  the  party  interested  in  the  sense  in  which  a  judicial  decision 
would  be.  He  would  still  be  entitled  to  appeal  to  Congress. — (14  Pe- 
ters' R.,  522 ;  Reeside  vs.  Walker,  11  How.  R.,  272.) 

It  was  such  a  decision,  on  the  part  of  the  Secretary  of  the  Treasury, 
to  which  the  chief  justice  referred ;  and  all  that  he  meant  to  say  was, 
that  if  the  importer  does  not  appeal  from  it  to  the  judicial  tribunals, 
in  the  manner  prescribed  by  the  act  of  1845,  he  cannot  maintain  an 
action  under  that  act  against  the  collector ;  but  in  the  sense  of  that 
act  the  duties  are  not  illegally  exacted. 

That  the  chief  justice  is  to  be  understood  as  we  understand  him,  is 
rendered  yet  more  manifest  by  what  was  said  by  him  in  the  case  of 
Mason  ana  Tullie  vs,  Kane,  in  the  circuit  court  of  Maryland.  In  that 
case  there  was  a  protest,  but  not  such  a  protest  as  the  act  of  1845  re- 
quires, and  the  action  failed  on  that  ground.  In  delivering  the  opin- 
ion of  the  court,  the  chief  justice  said:  **  It  is  unnecessary,  therefore, 
to  inquire  whether  the  objections  now  made  would  have  been  valid  if 
set  forth  in  the  protest.  If  improperly  charged,  it  is,  no  doubt,  yet 
in  the  power  of  the  administrative  department  to  do  justice  to  the 
claimant.  But  no  action  can  be  maintained  under  the  act  of  1845." 
Now,  it  seems  to  us,  that  if  it  was  the  opinion  of  this  learned  judge, 
that  where  there  is  no  protest  duties  are  not  illegally  exacted,  under- 
standing those  terms  in  their  largest  and  most  comprehensive  sense, 
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but  on  the  contrary,  however  improperly  they  be  charged,  or  under 
whatever  circumstances  they  be  paid,  if  there  be  no  protest,  the  party 
has  no  just  claim  or  legal  demand  against  the  United  States  for  re^- 
payment,  he  could  not  have  made  the  suggestion,  that  nevertheless, 
m  such  a  case  the  administrative  department  would  have  it  in  its 
power  to  do  justice  to  the  claimant.  Upon  the  hypothesis  that  his 
opinion  goes  to  the  extent  contended  for,  he  must  have  considered  that 
justice  had  already  been  done  according  to  law,  and  did  not  still  re- 
main to  be  done  anywhere — that  the  claim  had  been  adjudicated  and 
settled  by  *'  the  decision  of  the  tribunal  to  which  the  law  has  confided 
the  power  of  deciding  the  question/'  and  the  money  paid  without  ap- 
peal to  a  higher  tribunal.  He  surely  did  not  suppose  that  the  admin- 
istrative department  could  give  relief  in  a  case  so  circumstanced. 

But  it  is  urged  that  the  suit  against  the  collector  is  substantially  a 
suit  against  the  United  States,  and  that,  therefore,  if  a  party  fails  to 
avail  himself  of  that  remedy,  he  can  have  no  just  claim  against  the 
United  States.  In  the  case  of  Mason  and  Tullis  vs.  Kane,  to  which 
we  have  already  referred,  the  following  remarks  were  made  by  Mr. 
Chief  Justice  Taney :  "  For  this  suit,  although  in  form  against  the 
collector,  for  doing  an  unlawful  act,  is,  in  truth  and  substantially,  a 
suit  against  the  United  States.  The  money  is  in  the  treasury,  and 
must  be  paid  from  the  treasury  if  the  plaintiff  recover.  And  as  the 
United  States  cannot  be  sued  and  made  defendants  in  a  court  of  justice 
without  their  consent,  they  have  an  undoubted  right  to  annex  to  the 
privilege  of  suing  them  any  conditions  which  they  deem  jjroper.  And 
m  the  exercise  of  this  power  they  have  granted  this  privilege  in  the 
form  of  a  suit  against  the  collector^  where  duties  are  supposed  to  be 
over  charged,  upon  condition  that  the  claimant,  when  he  pays  the 
money,  shall  give  a  written  notice  that  he  regards  the  demand  as  ille- 
gal, and  means  to  contest  the  right  of  the  United  States  in  a  court  of 
justice ;  and  stating  also,  at  the  same  time,  distinctly,  the  specific 
grounds  upon  which  he  objects.  This  is  the  condition  upon  which  he 
18  permitted  to  sue  the  collector,  and  thus  to  appeal  from  the  adminis- 
trative to  the  judicial  department  of  the  government.  It  is  a  condi- 
tion precedent."  But  it  must  be  recollected  that  this  was  the  very 
case  in  which  the  same  distinguished  judge  said:  **If  improperly 
charged,  it  is,  no  doubt,  yet  in  the  power  of  the  administrative  de- 
partment to  do  justice  to  the  claimant."  We  have  already  shown, 
that  the  latter  remarks  are  wholly  inconsistent  with  the  conclusion 
which  has  been  deduced  from  the  former.  The  consequence  of  a  fail- 
ure to  make  a  proper  protest  is  clearly  and  forcibly  stated  in  the  con- 
cluding sentence  of  the  opinion  of  the  court :  "  But  no  action  can  be 
maintained  under  the  act  of  1845." 

The  truth  is,  that  in  order  to  give  to  the  act  of  1845  the  construc- 
tion contended  for  on  the  part  of  the  United  States,  it  would  be  neces- 
sary to  insert  in  it  words  which  it  does  not  contain.  It  seems  to 
contemplate  two  modes  of  reimbursing  to  an  importer  money  paid  for 
duties  not  imposed  by  law — the  one  by  the  action  of  the  Secretary  of 
the  Treasury,  and  the  other  by  a  suit  against  the  collector.  Both 
these  modes,  by  the  express  terms  of  the  act,  require  a  protest  in  wri- 
ting, signed  by  the  claimant  stating  the  grounds  of  objection.     But 
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there  is  still  another  mode  known  to  the*  law,  and  familiar  in  the 
practice  of  the  government.     It  is  by  petition  to  the  legislative  de- 

f»artment  of  the  government,  and  is  not  embraced  by  the  act  of  1846. 
n  order  to  embrace  it  by  that  act,  words  must  be  added  thereto,  or 
inserted  therein  to  the  following  effect:  ''Nor  shall  any  money  paid 
for  duties,  not  imposed  by  law,  be  refunded  by  the  United  States  to 
any  claimant,  unless,  at  or  before  the  payment  thereof,  he  make  such 
a  protest  as  is  required  by  this  act.'*  To  add  words  like  these  to  a 
statute  is  far  beyond  the  power  of  the  judiciary.  It  falls  exclusively 
within  the  province  of  the  legislature.  How  ever  much  we  might 
suppose  that  an  enlightened  public  policy  requires  that  such  a  provi- 
sion should  be  made  by  law,  we  have  no  authority  to  make  it.  In  the 
construction  of  a  statute,  we  can  only  declare  what  it  is,  not  what  it 
ought  to  be. 

The  condition,  then,  of  the  petitioner,  at  the  time  of  the  passage  of 
the  act  of  Congress  establishing  this  court  was,  that  he  had  a  just 
claim  against  the  United  States  for  money  paid  them  by  mistake  for 
duties  not  imposed  by  law,  but  no  enforceable  remedy  for  its  recovery. 
He  had,  by  reason  of  the  very  mistake  under  which  the  payment  was 
made,  lost  his  remedy  against  the  collector,  and  the  Secretary  of  the 
Treasury  had  decided,  that  his  claim  is  'inadmissible  under  the  laws." 
But  his  right  to  petition  the  legislative  department  of  the  government 
still  remained  in  unimpaired  vigor.  His  claim,  as  at  its  origin,  still 
rested  on  an  implied  contract  on  the  part  of  the  United  States  to  repay 
him  the  money.  This  money  was  his  property,  not  theirs ;  and  they 
were  obliged,  by  the  ties  of  natural  justice  and  equity,  to  refund  it; 
and,  being  so  obliged,  the  law,  according  to  principles  universally 
acknowledged,  (Gary  vs.  Curtis,  3  How.  R.,  249,)  had  implied  a 
promise  on  their  part  to  repay  it  to  him.  This  promise  had  not  been 
performed.  The  money  was  still  in  the  treasury  of  the  United  States, 
and  his  right  to  demand  its  payment  had  not  been  waived  or  released. 
On  the  contrary,  his  claim  still  continued  unsatisfied  and  undischarged. 
But  the  act  to  which  we  have  referred  makes  it  the  duty  of  this  court 
to  '^  hear  and  determine  all  claims  founded  upon  any  law  of  Congress, 
or  upon  any  regulation  of  an  executive  department,  or  upon  any  con- 
tract, express  or  implied,  with  the  government  of  the  United  States."  — 
(10  Stat,  at  Large,  p.  612.)  This  case  comes  within  the  very  words 
of  that  act.  It  is  emphatically  one  of  the  cases  for  which  it  was  de- 
signed to  provide.  It  is  neither  more  nor  less  than  a  claim  founded 
on  an  implied  contract  with  the  government  of  the  United  States.  It 
seems  to  us,  therefore,  that  if  it  be  sustained  by  proof,  the  petitioner's 
right  to  relief  is  unquestionable. 

Let  an  order  b3  made  authorizing  thd  taking  of  testimony  in  this 
case. 


BEATTY'S  EXECUTOR  vs.  THE  UNITED  STATES. 

Dissenting  opinion  delivered  by  Judge  Blackford. 
I  dissent  from  the  iudgment  of  the  court  in  this  case. 
The  j^etition,  which  is  attached  to  this  opinion,  does  not  allege  that 
th  e  duties  sued  for  were  paid  under  protest. 
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The  only  question,  therefore,  which  need  be  considered  is,  whether 
over  paid  duties,  paid  without  protest,  can  be  recovered  back  by  a 
suit  in  this  court? 

That  question  ought,  in  my  opinion,  to  be  decided  in  the  negatire. 

The  opinion  on  this  subject,  delivered  by  me  a  few  days  ago,  in 
Stories  and  others  vs.  the  United  States,  is  annexed  to  this  opinion^ 
and  IS  to  be  considered  a  part  of  it. 

The  act  of  Congress  of  1845,  referred  to  in  that  opinion,  after  saying 
that  nothing  contained  in  the  second  section  of  the  act  of  the  third  of 
March,  1839,  '*  shall  take  away,  or  be  construed  to  take  away,  or  im- 
pair the  right  of  any  person  or  persons  who  have  paid  or  shall  here- 
after pay  money,  as  and  for  duties  under  protest,  to  any  collector," 
&c.,  concludes  as  follows:  '*Nor  shall  any  action  be  maintained 
against  any  collector  to  recover  the  amount  of  duties  so  paid  under 
protest,  unless  the  said  protest  was  made  in  writing  and  signed  by 
the  claimant,  at  or  before  the  payment  of  said  duties,  setting  forth 
distinctly  and  specifically  the  grounds  of  objection  to  the  payment 
thereof." — (5  Stat,  at  Large,  'r27.)  In  the  opinion,  in  Sturges  and 
others  vs.  the  United  States,  I  stated  that  I  considered  that  act  of 
1845  to  be  as  applicable  to  a  suit  in  this  court,  against  the  govern- 
ment for  over  paid  duties,  as  it  is  to  a  suit  for  that  cause,  in  any  other 
court,  against  the  collector.  When  that  opinion  was  delivered,  I 
was  not  aware  that  the  principle  just  alluded  to  had  been  recognized 
by  any  of  the  courts ;  yet,  as  it  appeared  to  me  so  perfectly  clear,  I 
did  not  hesitate  to  adopt  it.  But  I  have  since  found  that  the  same 
doctrine,  namely,  that  a  suit  against  a  collector  for  over  paid  duties 
is,  in  substance,  a  suit  against  the  United  States,  had  been  expressly 
decided  by  the  circuit  court  of  the  United  States  for  the  Maryland 
district.     The  following  is  the  language  of  the  court : 

^*For  this  suit,  although  in  form  against  the  collector  for  doing  an 
unlawful  act,  is,  in  truth  and  substantially,  a  suit  against  the  United 
States.  The  money  is  in  the  treasury,  and  must  be  paid  from  the 
treasury,  if  the  plaintiff  recover.  And  as  the  United  States  cannot 
be  sued  and  made  a  defendant,  in  a  court  of  justice,  without  their 
consent,  they  have  an  undoubted  right  to  annex  to  the  privilege  of 
suing  them  any  conditions  which  they  deem  proper.  And,  in  the 
exercise  of  this  power,  they  have  granted  this  privilege  in  the  form  of 
a  suit  against  the  collector,  where  duties  are  supposed  to  be  over- 
charged, upon  condition  that  the  claimant,  when  he  pays  the  money, 
shall  give  a  written  notice  that  he  regards  the  demand  as  illegal,  and 
means  to  contest  the  right  of  the  United  States  in  a  court  of  justice ; 
and  stating  also,  at  the  same  time,  distinctly,  the  specific  grounds 
upon  which  he  objects.  This  is  the  condition  upon  which  he  is  per- 
mitted to  sue  thQ  collector,  and  thus  to  appeal  from  the  administrative 
to  the  judicial  department  of  the  government.  It  is  a  condition  pre- 
cedent."— (Mason  and  Tullis  vs.  Kane,  MSS.) 

That  opinion  was  delivered  by  Chief  Justice  Taney,  and  decides 
that  a  suit  against  the  collector  for  over  paid  dues  is,  in  truth  and 
substantially,  a  suit  against  the  United  States.  And  it  also  decides 
that  such  a  suit  connot  be  sustained  if  the  duties  were  paid  without 
protest. 
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If  that  deciBion  is  correct,  as  it  undoubtedly  is,  it  shows  conclusively 
that  the  suit  now  before  this  court,  which  is  a  suit  against  the  United 
States  for  over  paid  duties,  paid  without  protest,  is  forbidden  by  the 
act  of  1845,  and  of  course  cannot  be  sustained. 

The  claimant's  main  argument  is,  that  his  testator's  money  has 
been  unlawfully  obtained  by  the  government,  and  that  he  has  there- 
fore a  right  to  recover  it  back.  The  fallacy  of  that  argument  consists 
in  assuming  what  is  not  true,  namely,  the  unlawfulness  of  the  collec- 
tion of  the  money.  The  truth  is,  that  the  money  having  been  paid 
without  protest,  was  lawfully  received  by  the  collector  and  by  the 
government. 

Congress,  as  a  matter  of  policy,  enacted  the  aforesaid  act  of  1845; 
and  the  Supreme  Court  of  the  United  States  have  decided,  as  they 
were  bound  to  decide,  that,  according  to  that  act,  duties  paid  without 
protest  are  not  illegally  exacted. — (Lawrence  vs.  Caswell,  13  Howard, 
496.)  The  Court  of  Claims,  like  every  other  court,  is  bound  by  the 
law ;  and  as  the  act  of  1845  has  forbidden  any  suit  to  be  brought 
against  the  collector  (which,  it  is  decided,  would  be,  in  truth,  a  suit 
against  the  United  States)  for  duties  paid  without  protest,  this  court 
cannot,  whilst  that  act  is  in  force,  sustain  a  suit  against  the  govern- 
ment for  duties  so  paid. 

The  act  of  1845  fixes  a  reasonable  time  within  which  objectiongto 
the  duties  charged  may  be  made,  and  says  that  if  the  objections  are 
not  made  within  the  time,  the  duties  shall  not  be  recovered  back. 
The  object  of  that  act  is  to  secure  prompt  and  final  settlements  rela- 
tive to  the  duties,  whilst  the  facts  can  be  easily  ascertained,  and  to 
prevent  the  contfnual  disputes  and  frauds  which  would  be  occasioned 
by  delay.  The  act  appears  to  be  founded  on  sound  policy,  but  whether 
it  is  so  or  not  is  a  question  for  the  consideration,  not  of  the  courts, 
but  of  the  legislature. 

I  am  of  opinion,  for  the  above  reasons,  that  this  suit  for  over  paid 
duties,  paid  without  protest,  cannot  be  sustained. 


JAMES  BEATTY'S  EXECUTOR  vs.  THE  UNITED  STATES. 

Scarburgh,  J.,  delivered  the  opinion  of  the  court. 

It  is  conceded  by  the  solicitor,  and  the  court  find,  that  the  allega- 
tions of  the  petition  filed  in  this  case  are  established  by  the  evidence. 
It  is  also  conceded  by  the  solicitor,  that,  the  money  now  sought  to  be 
reclaimed  having  been  paid  under  a  mistake  of  fact,  the  importer 
being  under  the  mistaken  impression,  at  the  time  of  the  payment,  that 
the  saltpetre  on  which  the  duty  was  paid  was  "  partially  refined  salt- 
petre," when  in  fact  it  was  **  crude  saltpetre,"  there  being  no  such 
thing  known  in  commerce  as  *' partially  refined  saltpetre,"  the  peti- 
tioner is  entitled  to  relief.  In  the  opinion  heretofore  delivered  by  this 
court,  we  came  to  the  conclusion,  that,  if  the  allegations  of  the  petition 
should  be  sustained  by  the  evidence,  the  petitioner's  right  to  relief 
would  be  unquestionable.     They  are  fully  sustained,  and  we  shall 
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report  to  Congress  a  bill  in  favor  of  the  petitioner  for  one  thousand 
and  eighty-seven  dollars  and  forty-one  cents. 

The  reasons  for  this  opinion  will  be  found  in  the  opinion  heretofore 
delivered  by  this  court  in  this  case,  in  the  opinion  of  this  court  in  the 
case  of  Henry  and  Frederick  W.  Meyer  vs.  The  United  States,  and  in 
the  opinions  thereto  appended. 


BEATTY'S  EXECUTOR  w.  THE  UNITED  STATES. 

Judge  Blackford's  dissenting  opinion. 

Suit  for  over  paid  duties. 

I  dissent  from  the  final  judgment  rendered  in  this  case  by  a  majority 
of  the  court  in  favor  of  the  claimant. 

The  ground  of  my  dissent  is,  that  the  duties  sued  for  were  paid 
without  any  objection,  either  written  or  verbal.  The  payment  was 
therefore  voluntary,  and  cannot  be  recovered  back.  That  doctrine  is 
settled  by  the  common  law,  and  by  the  act  of  Congress  of  1845.  In- 
deed, the  act  of  Congress  requires  a  written  protest,  stating  distinctly 
and  specifically  the  grounds  of  objection  to  the  payment. — (5  Stat,  at 
Large,  727  ;  see  Marriott  vs.  Brune,  9  Howard,  619,  636  ;  Lawrence 
vs.  Caswell,  13  Howard,  488,  496.) 

The  reasons  of  my  dissent  are  given  at  length  in  the  opinion  hereto- 
fore delivered  by  me,  in  this  case,  on  the  question  as  to  the  validity  of 
the  petition  ;  which  opinion  is  hereto  appended,  and  made  part  of  this 
opinion. 

The  dissenting  opinions  heretofore  delivered  by  me  in  the  cases  of 
Sturgess,  Bennet  &  Co.  vs.  The  United  States,  Spence  and  Reid  vs. 
The  United  States,  and  Wood  vs.  The  United  States,  are  also  hereto 
appended,  as  a  part  of  this  opinion. 


34iH  OoHaBBBB,  )  SENATE.  (  Bef.  COHy 

let  Seamon.     ]  i   ^o-  288. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


AuouBT  15,  1856  — Ordered  to  be  printed. 


Mr.  Pearce  made  the  following 

REPORT. 

[To  accompany  Joint  Resolution  S.  42.] 

The  Finance  Committee,  directed  by  resolution  of  the  Senate  on  the  %th 
instant,  instructed  '*  to  enquire  into  and  report  upon  the  propriety  of 
correcting  by  law  the  pi^esent  erroneous  statement  of  the  relative  values 
of  the  dollar  and  the  pound  sterling,  and,  further,  upon  the  feasibility 
of  some  mutual  plan  whereby  the  rekUive  values  of  the  unitary  coins 
aforesaid  can  be  made  eoMly  and  exactly  commensurable,"  report  a# 
follows  : 


That  if  the  first  item  mentioned  above,  viz :  the  nominal  ratio 
between  the  dollar  and  the  pound  sterling,  had  been  referred  singly, 
they  would  have  no  hesitation  in  recommending  a  change  in  the  ratio 
now  assigned  by  law,  but  already  shown  in  congressional  documents 
and  elsewhere  to  have  been  adopted  erroneously,  upon  insufficient 
information,  from  misapprehension  or  in  haste,  and  an  assignment  of 
a  ratio  founded  upon  the  intrinsic  value  of  the  actual  coins,  and  upon 
the  quantity  of  fine  metal  contained  in  the  respective  units  aforesaid. 

But  connected  with  this  item  is  the  second,  which  looks  to  a  pos- 
sible change  of  intrinsic  values  aforesaid ;  the  effect  of  which  change 
would  be,  of  course,  to  render  necessary  a  fresh  alteration  in  the 
nominal  ratio  that  would  at  this  moment  be  assigned.  The  object  of 
this  second  item  the  committee  regard  as  of  great  importance ;  nor 
can  any  measure  be  readily  suggested  whose  realization  would  mark 
a  more  decided  epoch  in  the  history  of  commerce. 

With  regard  to  such  realization,  reasonable  hopes  may  be  en- 
tertained of  its  feasibility,  although  at  the  present  late  period  of  the 
session  the  number  and  extent  ot  the  details  that  would  have  to  be 
considered  and  developed  preclude  any  exposition  of  the  ground  of 
these  hopes.  Still  further,  before  any  plan  of  realization  could  be 
matured  and  submitted,  communications  nave  to  be  entered  into  with 
the  functionaries  of  the  British  government  who  are  now  already 
charged  with  investigations  upon  the  same  or  nearly  allied  points. 
For  such  communications,  even  with  more  time  at  disposal,  the 
Finance  Committee  are  not  conveniently  situated. 
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All  these  considerations  and  others,  then,  induce  the  committee  to 
recommend  that  the  whole  subject  matter  be  referred  to  the  Treasmy 
Department,  with  authority  to  institute,  through  some  suitable  oonH 
missioner,  the  proper  examinations,  establish  the  necessary  correspond- 
ence, hold  the  conferences  that  may  be  requisite,  and  report  to  the 
Senate  during  the  next  session  of  Congress  the  result  of  tne  inquiry. 

To  this  end  the  committee  offer  and  recommend  the  passage  a£  the 
following  resolution. 


34iH  OoNGRESS,  )  SENATE.  {  Bsp.Oom. 

lit  Sessum.     \  \  No.  289. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


AoavtT  15,  1856. — Ordered  to  be  printed. 


Mr.  Beid  made  the  following 
REPORT. 

[To  accompany  Bill  S.  458.] 

The  Committee  on  Revolutionary  Claims^  to  whom  were  referred  the 
memorial  of  the  heirs  of  OoUmel  Isaac  Shelby ^  have  had  the  same 

under  consideration^  and  submit  the  foUotving  report: 

• 

The  military  service  of  Colonel  Isaac  Shelby  is  too  well  remembered 
to  require  a  repetition  here.  He  engaged  in  the  defence  of  his  country 
at  the  very  dawn  of  the  revolution,  and  his  distinguished  conduct 
throughout  the  whole  struggle  for  independence  was  marked  by  skill, 
bravery  and  disinterested  patriotism,  involving  great  personal  and 
pecuniary  sacrifices.  His  services  appeared  almost  indispensable  to 
the  country,  and  by  his  valorous  deeds  he  inspired  courage  in  the 
army,  and  revived  the  hopes  of  his  desponding  countrymen.  Indeed, 
at  some  periods,  he  seemed  to  turn  the  scale  which  decided  the  fate 
of  the  American  revolution. 

For  his  eminent  services  he  claims,  and  will  ever  continue  to  re- 
ceive, the  lasting  gratitude  of  the  American  people,  but  for  his 
pecuniary  sacrifices  no  adequate  reward  has  been  bestowed.  His  des- 
cendants consequently  shared  the  sacrifices,  as  well  as  the  glory,  of 
their  ancestor. 

Your  committee,  therefore,  are  of  opinion  that,  in  consideration  of 
the  distinguished  military  services  and  meritorious  sacrifices  of  Col- 
onel Shelby,  his  descendants  should  receive  the  commutation  pay  of  a 
colonel  of  infantry,  and  have  Aported  a  bill  for  that  purpose. 


5 
I 
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l8t  Session.      \  ►  (  No.  290. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


August  15,  1856. — Ordered  to  be  printed. 


Mr.  YuLEE  raade  the  following 

REPORT. 

[To  accompany  Bill  S.  4.^7.] 

The  Ccmimitfee  of  Claims,  to  whom  teas  re/eired  the  report  from  the 
Court  of  Claims  in  the  case  of  Thomas  lihodes  and  Jeremiah  AusttU, 
report: 

This  claim  arises  under  a  contract  for  transporting  the  mail  between 
Mobile  and  Pascagoula.  The  petitioners  having  proposed  to  carry  the 
mail  for  $14,000  per  annum,  provided  $4,000  were  added  for  the  first 
year  to  enable  the  contractors  to  construct  a  piece  of  road.  The  pro- 
posal was  accepted,  without  any  remark  relative  to  the  construction  of 
the  road.  The  contractors  went  on  and  constructed  the  road — which 
proveil  to  be  of  great  public  utility — but  no  pay  was  allowed  them 
for  it.  The  Court  of  Claims  have  decided  that  they  are  entitled  to 
the  amount  for  which  they  proposed  to  perform  the  work,  and  report 
a  bill  for  its  payment,  in  which  the  committee  concur. 

RHODES  &  AUSTILL  vs.  THE  UNITED  STATES. 

Opinion  of  the  court  on  the  evidence  delivered  by  Chief  Justice 
Gilchrist. 

Depositions  have  been  taken  in  this  case,  the  substance  of  which  is 
as  follows : 

Ursin  Kaby  deposes  that  there  were  no  roads  suitable  for  stages  in 
the  years  1828  and  1829  between  Mobile  and  Pascagoula.  and  claim- 
ants were  obliged  to  make  and  did  make  one  whereon  to  convey  the 
mails.  This  was  done  about  twenty-eight  years  ago.  He  was  em- 
ployed by  the  claimants  to  work  on  the  road  while  it  was  being  made, 
and  though  he  does  not  know  its  actual  expense,  he  is  satisfied  from  his 
knowledge  of  the  country  over  which  it  was  made  and  of  the  work 
done  upon  it,  that  it  could  not  have  been  done  for  less  than  $7,500. 
The  road  was  used  by  subsequent  contractors  in  transporting  the  mails 
between  Mobile  and  New  Orleans  until  the  Tonte  was  changed  to  one 
by  water. 

Lemuel  Childress  deposes  that  there  was  no  road  at  all  when  the 
claimants  became  contractors  that  it  would  be  possible  for  a  coach  to 
travel  on.     They  built  a  road,  and  when  completed  they  transported 
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the  mail  on  it.  He  superintended  the  work  upon  the  road  as  overseer. 
The  contractors  were  engaged  in  building  the  road  from  November, 
1828,  to  some  time  in  July,  1829,  and  he  thinks  it  must  have  cost 
$7,000.  He  worked  on  the  road  four  weeks  as  overseer,  and  during 
that  time  there  were,  upon  the  average,  twenty  hands  engaged  upon  it. 
After  he  ceased  to  be  overseer,  he  lived  on  the  road  and  had  business 
upon  it,  and  knows  that  they  continued  to  work  on  it,  and  carried  the 
mail.  The  bridges  were  not  built  by  the  hands  working  on  the  road, 
but  were  built  by  contract,  with  the  exception  of  one.  The  greater 
part  of  the  road  was  used  by  subsequent  contractors  in  transporting 
the  mail,  and  continued  to  be  used  until  the  route  was  changed  to  that 
by  water. 

Walter  Drane  says  that  there  was  no  road  at  all  suitable  for  trans- 
porting the  mail,  and  the  claimants  were  obliged  to  construct  a  road, 
and  when  it  was  completed,  which  was  in  1828,  the  mail  was  trans- 
ported on  it  until  about  May,  1829.  The  first  construction  of  the  road 
cost  the  claimants  $4,000,  exclusive  of  ditches  and  causeways.  After 
the  road  was  opened  and  winter  had  set  in,  a  full  third  of  the  road  had 
to  be  ditched  and  causewayed  to  enable  the  stages  to  pass  over  it,  and 
owing  to  the  unfavorable  country  over  which  it  ran,  lighter  vehicles  had 
to  be  procured  by  the  contractors  than  they  had  begun  to  use  at  first. 
All  this  cost  them  $4,000  more,  making  the  whole  cost  incurred  by 
them  $8,000.  He  is  well  acquainted  with  the  road,  and  is  satisfied 
that  $8,000  would  be  no  more  than  a  fair  compensation  for  the  labor 
and  money  put  upon  it. 

Among  the  papers  transmitted  to  us  by  the  House  there  are  copies 
of  letters  constituting  a  voluminous  correspondence  with  the  depart- 
ment on  the  suWect  of  this  mail  route.  On  the  1st  of  August,  1828, 
the  honorable  John  McLean,  then  Postmaster  General,  wrote  to  the 
postmaster  at  New  Orleans,  desiring  him  to  examine  the  route  from 
Mobile  to  Pascagoula  in  connexion  with  the  postmaster  at  Mobile,  and 
saying,  among  other  things,  '4n  making  your  arrangements,  it  would 
be  well  to  ascertain  the  quality  of  the  ground  on  which  the  road  is  now 
opened  or  may  be  located,  also  the  expense  that  may  be  necessary  to 
make  it  a  good  road  for  stages." 

This  information  could  have  been  useful  only  upon  the  supposition 
that  the  expense  would  properly  be  considered  m  determining  the 
amount  of  compensation  to  be  paid  for  transporting  the  mail. 

Prior  to  the  'Tth  of  October,  1828,  the  postmasters  of  Mobile  and 
New  Orleans  made  a  report  on  the  subject,  which  met  with  the  appro- 
bation of  the  Postmaster  General. 

On  the  10th  of  August,  1828,  the  claimants  proposed  to  carry  the 
mail  for  the  sum  of  $14,000  per  year,  ^Hhe  road  from  here  (Mobile)  to 
Pascagoula  to  be  made  by  or  at  the  expense  of  the  United  States.  The 
road  I  will  be  obligated  to  make  within  sixty  days  from  the  time  I  may 
receive  the  notice,  for  the  sum  of  $4,000."  On  the  Tth  of  October  the 
department  decided  to  accept  his  '^  proposal  to  transport  the  mail  by 
land  and  water,"  as  hereinbefore  stated. 

The  claimants  thereupon  proceeded  to  make  the  road,  and  completed 
it  according  to  the  offer,  and  commenced  running  the  mail  on  the  17th 
of  December.     They  had  no  reason  to  think  the  Postmaster  Greneial 
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entertained  any  doubt  about  his  power.  Tbey  had  no  reason  to  believe 
that  he  did  not  think  he  had  the  power  to  build  the  road  at  the  expense 
of  the  United  States,  according  to  their  proposition  of  the  10th  of  August. 
On  the  8th  of  October,  the  day  after  the  date  of  Mr.  Bradley's  letter 
of  acceptance,  Austill  wrote  the  Postmaster  General,  that  he  had  been 
informed  by  Mr.  Owen  (a  representative  from  Louisiana)  that  the 
department  thought  they  had  no  power  to  contract  for  building  the 
road  to  Pascagoula.  He  then  said:  '^ Therefore,  to  obviate  the  diffi- 
culty that  may  exist  thereby,  I  will  make  another  proposal,  if  it  should 
not  be  too  late,  in  behalf  of  myself,  Thomas  Rhodes,  William  Mathi- 
8on,  and  Robert  Williamson,  all  of  this  State ;  and  that  is,  we  will 
transport  the  mail,  within  the  time  and  manner  first  proposed^  at  the 
following  rates,  to  wit :  for  the  first  year  at  $18,000,  ana  each  of  the 
succeeding  three  years  at  $14,000  per  annum."  This  was  in  substance 
the  first  proposal. 

After  Mr.  Bradley's  letter  of  the  8th  of  October,  accepting  the  first 

{proposal,  nothing  further  was  said  by  the  department  until  Mr.  Brad- 
ey's  letter  of  the  16th  of  February,  1829,  in  which  he  says  to  Austill 
that  on  the  29th  of  December  a  letter  was  directed  to  be  written  to 
him  purporting  that  the  Postmaster  General  coiMd  not  pay  him  for 
opening  the  road.  He  also  says,  'Hhat  expense  he  cannot  meet  in  any 
case  without  a  special  law  for  the  purpose,  nor  has  he  in  a  similar  case 
recommended  an  appropriation  for  a  similar  road ;  that  province  belongs 
to  your  representative  in  Congress.  Until  this  day  I  had  thought  that 
the  letter  was  sent  you  on  the  2yth  of  December,  as  it  was  directed  to 
be  done.'* 

Even  if  the  letter  had  been  written  on  the  29th  of  December,  it 
would  have  been  too  late,  for  the  road  had  already  been  built  by  the 
claimants  a  fortnight  before,  and  the  mails  had  been  transported 
upon  it. 

On  the  23d  of  March,  1848,  Judge  McLean  wrote  the  Hon.  John 
Gayle :  '*  The  construction  of  the  road  was  important  to  the  public,  as 
it  shortened  the  distance  of  the  most  important  southern  route  from 
New  Orleans.  It  is  probable  that  more  was  saved  to  the  public  by 
the  establishment  of  the  road  in  the  transmission  of  the  mail  over  it 
for  four  years  than  would  pay  the  cost  of  its  construction.  In  addi- 
tion to  this,  the  increased  speed  with  which  the  mail  was  conveyed 
between  New  Orleans  and  Mobile  was  important  to  the  commercial 
interests  of  those  cities,  and  of  all  other  places  connected  with  them. 
Mr.  Rhodes  seems  to  have  a  strong  equitable  claim,  and  I  trust  it  will 
be  duly  considered  by  Congress." 

On  the  2d  of  February,  1830,  Mr.  Bradley,  Assistant  Postmaster 
General,  wrote  to  Mr.  King,  of  the  Senate,  that  the  making  of  this 
road  *'  was  of  great  public  importance,  as  it  was  essentially  necessary 
to  carry  the  object  Congress  had  in  view,  viz :  the  establishment  of  a 
mail  route  on  which  reliance  could  be  placed;"  that  Judge  McLean 
would  promply  have  reimbursed  the  expense  if  he  had  had  the  power 
80  to  do ;  that  the  road  has  been  used  as  a  public  and  a  national  road 
ever  since  it  was  opened,  and  has  essentially  contributed  to  the  speedy 
and  certain  transmission  of  the  mail  between  all  the  Atlantic  States 
and  New  Orleans ;  that  he  knows  of  no  claim  upon  the  government 
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which  appears  to  him  more  equitable  than  the  present  claim ;  and  he 
says,  "I  flatter  myself  that  the  proper  authority  will  do  this  gentle- 
man justice/' 

On  the  29th  of  March,  1854,'  Mr.  Adams,  from  the  Committee  on 
Post  Offices  and  Post  Roads,  in  the  Senate,  made  a  report  in  favor  of 
this  claim.  The  argument  of  the  report  is  as  follows:  *^He  (the 
claimant)  claims  that  his  proposal  for  carrying  the  mail  four  years  for 
$14,000  per  annum  was  connected  with  a  condition  which,  from  the 
nature  of  the  case,  could  not  be  separated  from  it,  namely,  that  the 
United  States  were  to  open  the  road  or  agree  to  pay  him  $4,000  for 
doing  it.  The  Postmaster  General  adopted  or  established  the  mail  < 
route  by  Pascagoula,  and  accepted  the  proposal  of  the  petitioner  for 
carrying  the  mail  upon  it,  without  saying  anything  in  regard  to  that 
part  of  the  proposal  of  the  petitioner  which  related  to  opening  the  road, 
although  he  must  have  known  that  the  mail  could  not  be  conveyed 
on  that  route  without  the  road  being  opened.  Did  not  the  acceptance 
by  the  Postmaster  General  of  that  pait  of  the  proposal  by  the  peti- 
tioner which  related  to  carrying  the  mail,  which  he  knew  could  not  be 
performed  without  the  road  being  first  opened,  authorize  the  petitioner 
to  believe  that  if  h«  constructed  the  road,  he  would,  in  some  way,  be 
paid  for  it  ?  It  appears  to  the  committee  that  it  did,  and  that  there 
was  an  implied  or  tacit  engagement  that  the  petitioner  was,  in  some 
way,  to  be  remunerated  for  his  expense  in  opening  the  road.  It  does 
not  appear  from  any  of  the  correspondence  that  the  department  ever 
claimed  or  expected  that  the  contractors  were  to  construct  the  road  at 
their  own  expense.  Was  it  just  or  strictly  honest  in  the  government 
to  accept  one  part  of  the  proposition  for  a  contract  consisting  of  two 
parts,  when  they  knew  that  the  part  accepted  would  not  have  been 
offered  but  in  connexion  with  the  part  which  was  not  accepted." 

Upon  the  argument  of  this  case  the  question  made  was  as  to  the 
power  of  the  Postmaster  General,  under  the  resolution  of  May  24, 
1828,  to  pay  for  making  the  road.  As  we  have  before  said,  the  reso- 
lution authorized  him  to  adopt  the  route  if  he  should  deem  it  the  most 
expedient  route.  He  thought  it  was  the  most  expedient  route.  Now, 
to  adopt  a  route  for  the  transportation  of  the  mail  where  there  is  no 
road,  means  to  take  the  steps  necessary  to  enable  the  mail  to  be  trans- 
ported, otherwise  the  resolution  will  amount  to  nothing.  The  Post- 
master General  might  decline  to  pay  the  expense  of  making  the  road 
upon  the  ground  that  he  had  no  funds  which  could  he  appropriated 
for  that  purpose,  but  it  by  no  means  follows  that  the  claimant  had  not 
a  legal  cause  of  action  against  the  United  States.  As  the  resolution 
authorized  the  making  of  the  road,  its  effect  was  to  give  validity  to 
the  claim  of  the  person  who  should  make  it.  Any  other  conclusion 
would  be  such  a  violation  of  common  honesty  as  would  seriously  injure 
the  reputation  of  an  individual  in  the  business  relations  of  life.  If 
this  were  a  suit  between  individuals,  and  if  the  plaintiff  had  performed 
lahor  for  a  defendant  under  such  circumstances,  and  the  latter  had 
received  the  henefit  of  the  services  without  objection,  no  one  would 
venture  to  deny  that  in  law  and  justice  alike  the  plaintiff  should  be 
compensated.  This  principle  lies  at  the  foundation  of  all  pecuniary 
transactions  between  the  citizens  of  the  United  States,  and  it  is  surely 
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not  unreasonable  that  it  should  be  applied  to  the  dealings  between  the 
government  and  its  citizens.  In  this  case  the  government  received 
the  benefit  of  the  labor  of  the  claimant  in  making  the  road,  and 
should,  upon  principles  of  law  and  justice,  make  compensation  for  it 
to  the  claimants. 

The  evidence  proves  that  the  expense  of  building  the  road  was 
$8,000;  but  as  the  proposal  of  the  claimant  was  to  build  it  for  the 
sum  of  $4,000,  he  should  be  limited  to  that  sum.  This  will  place 
him  in  as  good  a  position  as  if  his  proposal  had  been  accepted  in  terms, 
so  far  as  relates  to  the  compensation  for  building  the  road ;  and  for 
that  sum  we  report  a  bill. 

The  claimants  also  allege  that  they  are  entitled  to  damages  conse- 
quent upon  the  annulment  of  their  contract  by  the  department.  But 
as  there  is  no  evidence  upon  this  point,  it  is  not  necessary  to  investi- 
gate it. 


THOMAS  RHODES  AND  ANOTHER  vs,  THE  UNITED  STATES, 

The  opinion  of  the  court  was  delivered  by  Chief  Justice  Gilchribt. 

This  claim  is  now  twenty-six  years  old.  It  has  been  before  Congress 
at  sixteen  sessions.  There  have  been  nine  favorable  reports  upon  it 
in  the  Senate,  and  it  has  passed  the  Senate  nine  times.  It  has  been 
once  rejected  by  the  House,  and  at  seven  sessions  there  has  been  no 
action  upon  it. 

The  resolution  of  Congress  of  the  24th  May,  1828,  (4  Stat,  at  Large, 
322,)  authorized  the  Postmaster  General  to  cause  to  be  examined 
the  route  from  Mobile  to  Pascagoula,  and  if,  in  his  opinion,  it  should 
be  the  most  expedient  route  to  the  city  of  New  Orleans,  he  was  au- 
thorized to  adopt  it  in  lieu  of  the  then  present  one  from  Mobile  to 
New  Orleans. 

On  the  17th  of  June,  1828,  the  Postmaster  General  gave  notice  that 
proposals  would  be  received  at  the  department  for  carrying  the  mail, 
three  times  a  week,  between  Mobile  and  New  Orleans  in  steamboats. 
At  this  time  there  was  no  road  from  Mobile  to  Pascagoula,  and  the 
mail  was  necessarily  transported  for  the  whole  distance  by  water.  On 
the  1st  of  August,  1828,  the  Postmaster  General  requested  the  post- 
masters at  New  Orleans  and  Mobile  to  examine  the  route  from  Mobile 
to  Pascagoula,  and  to  report  to  him,  among  other  things,  upon  the 
quality  of  the  ground,  and  to  estimate  the  probable  expense  of  open- 
ing a  good  road  for  stages. 

On  the  16th  of  August,  1828,  the  claimant  wrote  to  the  department, 
saying,  that  the  route  from  Mobile  to  New  Orleans,  by  the  way  of 
Pascagoula  bay,  was  much  the  shortest  and  most  certain  way  to  car- 
ry the  mail ;  and  saying  also,  *'  it  must  be  conveyed  thirty  or  forty 
miles  by  land  in  stages,  the  residue  of  the  way  by  steamboats."  He 
then  offered  to  carry  the  mail,  agreeably  to  the  proposals,  thrice  a 
week,  for  the  sum  of  $14,000  per  year,  and  added :  **  The  road  from 
this  to  Pascagoula  to  be  made  by,  or  at  the  expense  of  the  United 
States.     The  road  I  will  be  obligated  to  make  within  sixty  days  from 


6  THOMAS  RHODES  AND  JERBMIAH   AUSTHiL. 

the  time  I  may  receive  the  notice,  for  the  sum  of  four  thousand  dol- 
lars, or  for  one  hundred  dollars  per  mile."  "  The  money  to  be  paid 
on  the  completion  of  the  work."  His  letter  closes  by  saying:  "In 
case  ofour  getting  the  contract,  I  should  like  to  have  the  earliest  infor- 
mation, or  in  case  I  should  have  the  opening  of  the  road." 

On  the  7th  of  October,  1828,  Mr.  Bradley,  of  the  office  of  mail  coq- 
tracts,  wrote  the  claimant  that  the  Postmaster  General  had  decided 
to  accept  his  proposal  to  transport  the  mail  by  land  and  water,  between 
Mobile  and  New  Orleans,  at  the  rate  of  $14,000  per  annum. 

The  letter  of  the  claimant  is  free  from  any  reasonable  doubt.  The 
substance  of  it  is,  that  the  mail  from  Mobile  to  New  Orleans,  by  way 
of  Pascagoula  bay,  must  be  conveyed  partly  by  land  in  stages,  and  the 
residue  of  the  way  by  steamboats  ;  that  he  would  convey  the  mail  for 
$14,000  per  year  ;  that  the  road  to  Pascagoula  must  be  made  at  the 
expense  of  the  United  States  ;  that  he  would  make  it  within  sixty  days, 
for  the  sum  of  $4,000,  the  money  to  be  paid  on  the  completion  of  the 
work. 

This  was  clearly  a  proposal  to  transport  the  mail  by  land  and  water. 
The  land  route  was  from  Mobile  to  Pascagoula,  where  the  road 
was  to  be  made ;  the  water  route  was  from  Pascagoula  to  New 
Orleans.  It  was  so  considered  by  the  department^  for  the  acceptance 
is  of  a  proposal  to  transport  the  mail  ^^by  land  and  water."  But  the 
proposal  is,  in  substance,  to  transport  the  mail  by  land  and  water, 
for  $14,000  per  year,  provided  the  United  States  would  pay  the  ex- 
penses of  making  the  ro^d  over  the  land  route,  as  there  was  no  road 
m  existence.  It  was  not  a  proposal  to  carry  the  mail  for  $14,000, 
by  land  and  water,  unconditionally,  but  if  the  Unit^  States  would 
pay  the  expenses  of  making  the  road.  An  acceptance  of  the  proposal, 
upon  any  reasonable  construction,  is  an  acceptance  of  the  proposal 
with  the  conditiftns,  unless  they  are  excluded  by  the  terms  of  the 
acceptance.  Or  the  transaction  may  be  regarded  as  an  offer  by  the 
claimant  to  transport  the  mail  for  $18,000  per  year,  for  the  first  year, 
and  to  build  the  road ;  for,  in  substance,  it  amounts  to  that.  It  was 
well  known  by  the  department  that  there  was  no  road  from  Mobile  to 
Pascagoula,  and  that  without  such  a  road  the  mail  between  Mobile 
and  New  Orleans  could  not  be  transported  by  land  and  water.  Ac- 
cording to  the  claimant's  offer,  the  road  was  completed  by  the  15th  of 
December,  and  on  the  ITth  of  December  he  wrote  the  department 
that  he  should  commence  running  the  mail  by  that  time.  Now,  as 
his  offer  was  to  make  the  road  in  sixty  days,  he  should  have  been 
informed  by  the  department  that  the  offer  was  not  accepted  at  once. 
Instead  of  that,  he  received  no  answer  to  his  letter  until  he  received 
the  letter  of  the  department  of  the  29th  of  February,  1829,  when  he 
was  informed  that  the  department  possessed  no  means  to  renumerate 
him,  and  that  the  department  intended  so  to  inform  him  on  the  29th 
of  December.  This,  by  the  way,  would  have  been  after  the  expiration 
of  the  time  within  which  he  offered  to  make  the  road. 

The  resolution  of  May  24,  1828,  authorized  the.Postmaster  Greneral 
to  adopt  the  route  from  Mobile  to  Pascagoula,  if,  in  his  opinion,  it 
should  be  the  most  expedient  route  from  Mobile  to  New  Orleans. 
He  caused  the  route  to  be  examined|  and  was  of  the  opinion  that  it 
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was  the  most  expedient  one.  He  thus  had  power  to  adopt  the  route, 
and  a  question  arises  as  to  the  extent  of  that  power.  At  that  time 
there  was  no  road  over  which  the  mail  could  be  transported.  Now, 
to  adopt  a  route  for  the  transportation  of  the  mail,  means  to  take  the 
steps  necessary  to  cause  the  mail  to  be  transported  over  that  route ; 
if  it  does  not  mean  as  much  as  that,  the  resolution  of  Congress  is 
nugatory.  The  Postmaster  General  had  the  power  to  contract  with 
the  claimant  to  transport  the  mail  over  that  route,  and  to  agree  to 
pay  him  for  such  duty  |18,000  for  the  first  year,  and  $14,000  for  the 
remaining  years  of  the  existence  of  the  contract.  This  is  the  sub- 
stance of  the  two  letters  of  the  claimant  and  Mr.  Bradley  construed 
together.  It  was  worth  more  to  transport  the  mail  for  the  first  year, 
over  a  country  where  there  was  no  road,  than  it  would  be  during  the 
years  succeeding,  and  there  was  no  reason  why  the  claimant  should 
not  receive  a  compensation  commensurate  with  the  value  and  difficulty 
of  his  services.  If  the  Postmaster  General  may  lawfully  pay  a 
larger  sum  for  the  transportation  of  the  mail  over  a  difficult  and  ex- 
pensive route,  than  for  transporting  it  over  an  easy  and  cheap  route, 
a  fortiori,  he  may  pay  a  larger  sum  for  such  transportation,  where, 
in  addition  to  conveying  the  mail,  the  contractor  is  compelled  to 
make  a  road  over  which  to  transport  it.  If  he  contracts  to  transport 
the  mail  from  one  given  point  to  another,  between  which  points  it 
is  known  that  no  road  exists,  and  that  to  fulfil  his  contract  he  must 
cut  down  hills  and  fill  up  valleys,  and  make  a  road  through  a  wilder- 
ness with  the  trees  he  finds  in  his  path,  and  bridge  streams,  he  may, 
surely,  without  any  violent  expansion  of  the  powers  of  the  department, 
be  compensated  for  such  duty  and  expenses  by  a  sura  sufficient  to  pay 
him  for  carrying  the  mail  under  such  circumstances.  He  says,  in 
effect,  to  the  department:  ''I  cannot  afford  to  transport  the  mail  for 
$14,000  per  year,  because,  in  addition  to  the  expense  of  coaches, 
horses,  and  drivers,  I  must  incur  the  expense  of  putting  the  road  in 
a  passable  condition.  If  you  will  pay  me  enough  for  the  first  year  to 
enable  me  to  do  this,  I  will  carry  the  mail."  We  see  nothing  unrea- 
sonable, either  in  such  a  proposition,  or  in  its  acceptance;  and  if  this 
cannot  be  done,  the  resolution  of  Congress  is  idle,  and  gives  the  Post- 
master General  no  avaliable  authority  whatever. 

The  question  of  damages  will  properly  be  considered  hereafter  ;  and 
we  think  it  is  a  proper  case  in  which  to  order  testimony  to  be  taken. 
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